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Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This is a review of an
unpubl i shed decision of the court of appeals, which affirnmed the
circuit court's denial of Abraham Negrete's postconviction
motion to withdraw a guilty plea.! The plea at issue was entered
in 1992, and no transcript of the plea hearing is available.
The sole issue on review is whether Negrete was entitled to an

evidentiary hearing on his plea wthdrawal notion under Ws.

! The Honorable Andrew T. Gonring presided in this
postconviction proceeding in the Wshington County Circuit
Court; the Honorable Leo F. Schlaefer presided in the underlying
action in which Negrete entered his plea.
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Stat. § 971.08(2) (2009-10).2 Resolution of this issue turns on
the pleading requirenents of a notion to withdraw a guilty or no
contest plea under Ws. Stat. § 971.08(2). Section 971.08(2)
provides that a defendant has a statutory right to wthdraw a
guilty or no contest plea upon proving that: (1) the circuit
court failed to personally advise the defendant of the potenti al
deportation consequences of the plea; and (2) the plea is likely
to result in one of the enunerated i mm grati on consequences.

12 In support of his notion, Negrete stated in an
affidavit that he "do[es] not recall" whether the plea-accepting
court advised him of the potential deportation consequences of
his plea.? Negrete's affidavit also states that he is now
subject to deportation proceedings. However, Negrete's plea
guestionnaire indicates that he was advised of the inmmgration
consequences prior to making his plea.

13 W concl ude t hat Negrete's al | egations are
insufficient to warrant an evidentiary hearing. Where a
defendant seeks to wthdraw a guilty plea under Ws. Stat.
8§ 971.08(2), but there is no transcript of the plea hearing, the
pl eading requirenents for such notions are those set forth in

State v. Bentley, 201 Ws. 2d 303, 310, 548 N.W2d 50 (1996)

Under the applicable Bentley-type standard, Negrete's affidavit

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unl ess otherw se indicat ed.

3 W use the term "plea-accepting court" to refer to the
circuit court in which Negrete entered his plea in 1992; "the
circuit <court"” refers to the court in which the present
post convi ction proceeding was initiated in 2010.
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has not alleged sufficient facts that, if true, would entitle
him to withdraw his guilty plea. Specifically, Negrete has
failed to sufficiently allege that the plea-accepting court did
not tell him of the potential immgration consequences of his
pl ea. In addition, his notion fails to allege sufficient facts
denonstrating a causal nexus between his guilty plea and the
i kelihood of any inmgration consequences. Ther ef or e,
Negrete's notion to withdraw his guilty plea under 8§ 971.08(2)
was properly denied.
| . BACKGROUND

14 In April 1992, Abraham Negrete pleaded guilty to one
count of second-degree sexual assault of a person under the age
of 16 years, in violation of Ws. Stat. 8§ 948.02(2) (1991-92)
As a result, Negrete was sentenced to 18 nonths of probation and
ordered to pay restitution. After serving his probation and
payi ng restitution, Negrete was discharged in April 1994.

15 On March 10, 2010, nearly 18 years after hi s
conviction, Negrete noved to withdraw his guilty plea for the
1992 sexual assault charge. The notion was based on Ws. Stat.

§ 971.08(2),* which allows a defendant to withdraw a guilty or no

4 When accepti ng a def endant' s pl ea, W s. St at .
8§ 971.08(1)(c) directs that:

Before the court accepts a plea of gquilty or no
contest, it shall Co. [a]ddress the defendant
personally and advise the defendant as foll ows: "I f
you are not a citizen of the United States of Anerica,
you are advised that a plea of guilty or no contest
for the offense with which you are charged may result
in deportation, the exclusion from adm ssion to this

3
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contest plea where a plea-accepting court fails to personally
advi se the defendant of the potential immgration consequences
of the plea,® and that plea is likely to result in an adverse
i mm gration consequence listed in 8 971.08(2). Negrete's notion
al l eged that when accepting Negrete's plea, the court "did not
inform him of the potential immgration consequences of his
plea, and that Negrete is now "the subject of deportation
proceedi ngs. "

16  \Whereas Negrete's notion affirmatively stated that the
court "did not inform Negrete" of the potential inmmgration
consequences, his affidavit filed in support of the notion was
equivocal. His affidavit stated, "I do not recall the court, or
nmy lawer, ever telling nme of [the potential inmmgration
consequences] of the plea.” Negrete also averred that he had

not understood the potential immgration consequences of his

country or the denial of naturalization, under federa
[ aw. "

Additionally, Ws. Stat. 8§ 971.08(2) provides that:

If a court fails to advise a defendant as
required by sub. (1)(c) and a defendant |ater shows
that the plea is likely to result in the defendant's
deportation, exclusion from admssion to this country
or deni al of naturalization, the court on the
def endant's nmotion shall vacate any applicable
j udgnment agai nst the defendant and permt t he
defendant to withdraw the plea and enter another plea.

®> Throughout this opinion, we refer to "inmmgration
consequences” as shorthand for the various adverse inmmgration
actions referred to under Ws. Stat. 8 971.08(1)(c) & (2).
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plea, and that had he known, he would not have entered the
guilty plea.

M7 At the tine of his conviction in 1992, Negrete
indicated that he did not intend to seek postconviction relief;
accordingly, no transcript of the plea hearing was created from
the court reporter's notes. Moreover, Negrete's attorney for
the 1992 offense has died, and the presiding judge in that case,
the Honorable Leo F. Schl aefer, has retired. Negrete stated in
his nmotion to withdraw his plea that, if given the opportunity,
he would testify that he was not warned on the record at the
time he entered his plea.

18 In the circuit <court, Negrete's argunment for plea
wi thdrawal relied largely on this court's decision in State V.
Douangnal a, 2002 W 62, 253 Ws. 2d 173, 646 N.W2d 1, which
rejected the harml ess error approach when a defendant seeks to
w thdraw a plea under Ws. Stat. 8§ 971.08(2). 1d., T46. Under
the harm ess error approach, a defendant alleging error under
8§ 971.08(2) would not have been allowed to withdraw his plea if
the State could show that the defendant was otherw se aware of

the likely inmmgration consequences of his plea. See State v.

Chavez, 175 Ws. 2d 366, 368-71, 498 N.W2d 887 (Ct. App. 1993).

19 In response to Negrete's notion, the State enphasized
that, at the tinme of Negrete's plea, notions to wthdraw under
Ws. Stat. 8 971.08(2) were subject to the harmess error

approach established in Chavez. | d. The State relied on our

decision in State v. Lagundoye, 2004 W 4, 268 Ws. 2d 77, 674

N. W2d 526, which provided that Douangmal a's repudiation of the

5
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harm ess error approach was not retroactively applicable because
Douangnala's holding was a new rule of crimnal procedure, and
such rules are not applied to cases that were final before the
rule's issuance. Id., f2. Because Negrete's case was final

long before our decision in Douangnala, the State argued,

harm ess error applied to Negrete's notion.

20 In support of its argunent that any error was
harm ess, the State primarily relied on Negrete's "Request to
Enter Plea and Waiver of R ghts" form ("plea questionnaire"),
whi ch Negrete submitted to the court at the tinme of his 1992
pl ea. That form includes nunerous statenents to which a
pl eadi ng defendant nust agree before entering a plea. Most
statenents include an adjacent blank space where a defendant
must place his initials to indicate his understanding of the
st at ement . The statenment relevant to our discussion here,
paragraph 20 of the plea questionnaire, provides in |anguage
substantially simlar to the statutory warning in Ws. Stat.

§ 971.08(1)(c):

If you are not a citizen of the United States of
Anmerica, you are advised that a plea of guilty or no
contest and a finding of guilty by the Court of the
of fense(s) with which you are charged in the Crimnal
Complaint or Information, may result in deportation,
exclusion from admssion to this Country or a denial
of naturalization under federal |aw

11 In the blank space adjacent to that paragraph,
Negrete's initials appear. Also, near the end of the docunent,
following the initialed paragraphs, there is a statenent that "I

have read this entire docunent and | understand its contents."
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That provision is signed by "Abe Negrete," and dated April 29,
1992, the sane day as the plea hearing. Finally, the plea
guestionnaire is signed by Negrete's then-attorney, Gary
MG egor, who acknow edged by his signature that he "discussed
and explained the <contents of the questionnaire to the
def endant, that the defendant acknow edged his understandi ng of
each item in this questionnaire, including any post-conviction
relief procedures, and that [the attorney knows] the above
signature to be the defendant's."

112 In deciding whether to grant Negrete's notion to
withdraw, the circuit court concluded that, based on Lagundoye,
the harmless error analysis applied. In light of the plea
questionnaire, the circuit court determned that any failure by
the plea-accepting court to personally advise Negrete of the
deportation consequences of his plea was harm ess because the
guestionnaire denonstrated that Negrete was independently aware
of those consequences. Accordingly, the court denied Negrete's
notion w thout an evidentiary hearing.

13 The ~court of appeals affirnmed in an unpublished
deci si on. That court assunmed that Negrete had not been
personal ly advised as required under Ws. Stat. 8§ 971.08(1)(c),
but that, nonetheless, such error was harnless. G ven the
conflict bet ween Negrete's al | egati ons and t he pl ea
guestionnaire in the record, the court concluded that nothing
woul d have been added by an evidentiary hearing at which Negrete
woul d have been the sole w tness. Therefore, based on the
entirety of the record, the court held that there was no

7
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guestion that Negrete was aware of the potential inmmgration
consequences of his plea, and that any failure to personally
advise him if such a failure occurred, was harniess.

114 Negrete petitioned this court for review, which we
granted. W now affirmthe decision of the court of appeals.

[1. DI SCUSSI ON
A. Standard of Review

15 Negrete asserts that under Ws. Stat. 8§ 971.08(2), he
is entitled to wthdraw his guilty plea. This requires us to
interpret the l|anguage of that statute to determne what a
defendant nust plead in his notion to satisfy the statutory
el enent s. Statutory interpretation presents a question of |aw
that we review independently of the circuit court and the court
of appeals, although benefiting from those courts' analyses.

Rasnussen v. Gen. Mdtors Corp., 2011 W 52, 914, 335 Ws. 2d 1,

803 N.W2d 623. Were the neaning of the statute is plain from
the words used, we ordinarily will not exam ne extrinsic sources

such as legislative history. State ex rel. Kalal v. Crcuit

Court for Dane County, 2004 W 58, 1145-46, 271 Ws. 2d 633, 681

N. W2d 110.

16 In addition, as relevant here, there are two nethods
by which courts typically review notions to withdraw guilty or
no contest pleas after judgnent and sentence. The first nethod
is based on the general rule that a defendant seeking to
wi thdraw a guilty or no contest plea after sentencing nust show
“"mani fest injustice by clear and convincing evidence.'" State

V. Hanpton, 2004 W 107, 960, 274 Ws. 2d 379, 683 N w2d 14

8
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(quoting Bentley, 201 Ws. 2d at 311). This nethod, often
referred to as the Bentley standard, see id., 9151, applies a
two-step standard of review for notions to withdraw guilty or no
contest pleas. Id., {55.

117 Under the first step of a Bentley-type review, a
revi ewi ng court nmust determ ne whet her a def endant' s
post conviction notion alleges sufficient material facts that, if

true, would entitle the defendant to relief. See State v.

Allen, 2004 W 106, 9, 274 Ws. 2d 568, 682 N W2d 433 (citing
Bentley, 201 Ws. 2d at 309-10). This presents a question of
| aw subject to independent review Id. \Where a defendant's
motion alleges facts that would entitle him to withdraw his
pl ea, but the record conclusively denponstrates that the
defendant is not entitled to relief, no evidentiary hearing is
required.® 1d. \Wether the record conclusively denonstrates
that the defendant is entitled to no relief is also a question
of law, subject to independent review. Id.

118 Under the second step of a Bentley-type review, if the
defendant's notion does not allege sufficient facts to entitle
the defendant to relief, an appellate court reviews the circuit
court's decision to grant or deny an evidentiary hearing under

an erroneous exercise of discretion standard. | d. The circuit

® Where a defendant alleges sufficient facts and the record
does not conclusively denonstrate that the defendant is not
entitled to relief, the circuit court is wthout discretion, and
must grant an evidentiary hearing. State v. Douangnmal a, 2002 W
62, 9123-25, 253 Ws. 2d 173, 646 N.W2d 1; State v. Hanpton
2004 W 107, 955, 274 Ws. 2d 379, 683 N.W2d 14.
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court's discretionary decision wll be sustained if the court
has examned the relevant facts of record, applied a proper
| egal standard, and reached a conclusion that a reasonabl e judge

could reach. MIler v. Hanover Ins. Co., 2010 W 75, 9929-30,

326 Ws. 2d 640, 785 N. W 2d 493.
119 Another nethod, alleged to be applicable here, is the
standard of review for a guilty or no contest plea established

under State v. Bangert, 131 Ws. 2d 246, 389 N.W2d 12 (1986).

Under Bangert, we established an approach for plea wthdrawals
whereby a defendant may shift the burden of proof to the State
when: (1) the defendant can point to a plea colloquy deficiency
evident in the plea colloquy transcript, and (2) the defendant
all eges that he did not know or understand the infornmation that
shoul d have been provided in the colloquy. [|d. at 274-75; see
Hanpton, 274 Ws. 2d 379, 146. \When a defendant is able to nake
such a showing, the burden then shifts to the State to show by
cl ear and convincing evidence that the defendant's plea was nmade
knowi ngly, intelligently, and voluntarily. Bangert, 131 Ws. 2d
at 275. Additionally, where a defendant makes such a show ng, a
reviewing court considers the sufficiency of the colloquy and
the necessity of an evidentiary hearing as questions of |aw,
subj ect to independent revi ew, but benefiting from the
di scussions of the circuit court and the court of appeals. See

State v. Hoppe, 2009 W 41, 917, 317 Ws. 2d 161, 765 N W2d

794.
20 We conclude that the nore broadly applicable Bentley-
type plea withdrawal standard of review is appropriate here. 1In

10
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so concluding, we also hold that Bangert's burden shifting
procedure is not applicable under these circunstances because
the Bangert procedure is predicated on a defendant making "a
poi nted showi ng”" of an error in the plea colloquy by reference

to the plea colloquy transcript.’” See Hanpton, 274 Ws. 2d 379,

146. Because Negrete has made no such show ng, Bangert's burden
shifting procedure is inapplicable.

21 Accordingly, in applying the Bentley-type standard of
review, we independently review whether Negrete's notion alleges
sufficient facts that, if true, would entitle him to wthdraw
his plea. Additionally, because we conclude that Negrete's
motion did not allege sufficient facts to entitle himto relief,
we review the circuit court's decision to deny his notion under
an erroneous exercise of discretion standard.

B. Wsconsin Stat. § 971.08(2)

22 To determ ne what a defendant nust allege in a notion

to wthdraw a gquilty plea under Ws. Stat. 8§ 971.08(2), we

exam ne the | anguage of the statute:

If a court fails to advise a defendant as
required by sub. (1)(c) and a defendant |ater shows
that the plea is likely to result in the defendant's
deportation, exclusion from admssion to this country
or deni al of naturalization, the court on the

" W discuss our reasoning for this conclusion in greater
depth in Section II1.C, below, where we address the applicable
pl eading standard for notions to wthdraw under Ws. Stat.
8§ 971.08(2) where the plea hearing transcript is wunavail able.
In that section, we exanmine the rationale underlying Bangert's
burden shifting procedure and discuss why such rationale is
unavai ling where a defendant does not point to an error in the
pl ea hearing transcript.

11
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def endant' s nmotion  shall vacate any applicable
j udgment agai nst the defendant and permt t he
defendant to withdraw the plea and enter another plea.

23 The statutory |anguage is clear. As we recognized in
Douangnal a, 253 Ws. 2d 173, 1123-25, where a defendant's notion
establishes that a court failed to properly advise the defendant
of the potential immgration consequences of his plea, the
defendant may withdraw his plea and enter a new plea, wthout
regard to whether he was otherw se aware of such consequences.
To enploy Ws. Stat. 8§ 971.08(2) to withdraw his plea, however
the defendant's notion nust first allege two facts: (1) that
the circuit court "fail[ed] to advise [the] defendant [of the
deportation consequences of the defendant's plea] as required by
[§ 971.08(1)(c)]"; and (2) that the defendant's "plea is likely
to result in the defendant's deportation, exclusion from
adm ssion to this country[,] or denial of naturalization." Ws.

Stat. 8§ 971.08(2); see also Cody Harris, Comment, A Problem of

Proof: How Routine Destruction of Court Records Routinely

Destroys a Statutory Renmedy, 59 Stan. L. Rev. 1791, 1802 (2007)

(di scussing People v. Totari, 50 P.3d 781, 785-86 (Cal. 2002)),

establishing simlar pleading requirements for a notion to
withdraw a guilty or no contest plea to avoid deportation
consequences of the plea).

124 First, Ws. Stat. 8 971.08(2) requires a defendant to
allege that the plea-accepting court "fail[ed] to advise [the]
defendant as required by [8 971.08(1)(c)]." Therefore, a
defendant nust affirmatively assert that the plea-accepting

court did not tell the defendant of the potential inmmgration

12
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consequences of his plea. See 8§ 971.08(2). A defendant's
al l egation that he does not recall whether the judge told him of
the potential inmmgration consequences of his plea, or that it
is possible that the judge m ght have failed to do so, does not
allege facts that, if true, wuld entitle the defendant to

relief. See Hanpton, 274 Ws. 2d 379, {55.

25 Such inconcl usive assertions as "I do not recall"™ wll
not support plea w thdrawal because the truth or falsity of the
defendant's statement has no bearing on whether the court
actually advised the defendant of the potential inmmgration
consequences of the plea. Wether the defendant renenbers being
told is not the operative fact wupon which the right of
w t hdrawal under Ws. Stat. 8§ 971.08(2) is based; rather, the
operative fact is whether the judge fulfilled the statutory
requirenent. Consequently, if the defendant does not allege
that the court did not tell him of the potential immgration
consequences of his plea, the defendant has not net the first
el enent of 8§ 971.08(2), and his notion to wi thdraw may be denied
w thout an evidentiary hearing. See Allen, 274 Ws. 2d 568, 109.

26 The second allegation that a defendant nust nake when
seeking to withdraw a guilty or no contest plea under Ws. Stat.
8§ 971.08(2) is that the plea "is likely to result in the
defendant's deportation, exclusion from admssion to this
country[,] or denial of naturalization.”™ This requires that the
defendant allege facts denonstrating a causal nexus between the
entry of the guilty or no contest plea at issue and the federa
government's likely institution of adverse immgration actions

13
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consistent with 8 971.08(1)(c). Bare allegations of possible
deportation are insufficient.

27 The imm gration consequences flowng froma guilty or
no contest plea are tied to federal |[aw See Andrew Mbore,

Crimnal Deportation, Post-Conviction Relief and the Lost Cause

of Uniformty, 22 Geo. Immgr. L.J. 665, 667-77 (2008).

Accordingly, to satisfy Ws. Stat. 8§ 971.08(2)'s "likelihood" of
imm gration consequences requirenent, a defendant may allege
that: (1) the defendant pleaded guilty or no contest to a crine
for which immgration consequences are provided under federal
law, and (2) because of his plea, the federal governnent has
mani fested its intent to institute one of the inmgration

consequences listed in § 971.08(2), as to the defendant.® As

8 More specifically, if a defendant chooses to establish
that the crime to which the defendant pleaded is one for which
the defendant would have been subject to potentially adverse
i mmgration consequences under controlling federal Ilaw, the
defendant should cite the federal Iaw upon which reliance is
pl aced. For exanple, under federal law, 8 U S. C. § 1227 (2006)
delineates nunerous categories of aliens who are potentially
deportable. Relevant to notions under Ws. Stat. 8§ 971.08(2) is
the federal statute providing that "[a]lny alien who is convicted
of an aggravated felony at any tinme after admission is
deportable.™ 8 USC 8§ 1227(a)(2) (A (iil). See State .
Baeza, 174 Ws. 2d 118, 127, 496 N.W2d 233 (Ct. App. 1993).

In addition, in such a notion, a defendant should allege
that the federal governnent has conveyed its intent to inpose
one of the enunerated immgration consequences set out in Ws.
Stat. § 971.08(2). This required nexus between the crine to
which a plea was nade and adverse inmmgration consequences can
be denonstrated by alleging facts that show that, because of his
pl ea, the defendant has becone subject to deportation
proceedi ngs, has been excluded from adm ssion to the country, or
has been deni ed naturalization.

14
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alternatives, a defendant may submt some witten notification
that the defendant has received from a federal agent that
inports adverse inmmgration consequences because of the plea
t hat was entered, or, a defendant may narrate verbal
communi cations that the defendant has had wth a federal agent
advising that adverse immgration consequences were likely and
t hat such consequences were tied to the crinme for which the plea
was ent ered.

128 To summari ze, under the applicable pleading standards
for notions to withdraw guilty or no contest pleas under Ws.
St at . 8§ 971.08(2) where the plea hearing transcript s
unavail abl e, a defendant nust allege sufficient facts that, if
true, would denonstrate satisfaction of the statute's two
requirenents. A defendant nust allege that the court did not
tell the defendant of the immgration consequences of his plea
and that entry of the plea is likely to result in one of the
consequences enunerated in 8§ 971.08(2). However, if the record
conclusively denponstrates that the defendant is not entitled to
relief, no hearing is required; or, if the defendant does not
allege sufficient facts that, if true, would entitle the
defendant to relief, the circuit court is wthin its discretion
to deny the defendant's notion wthout holding an evidentiary

heari ng. See State v. Balliette, 2011 W 79, 118, 336 Ws. 2d

358, 805 N.W2d 334.
C. Applicability of Bentley-type Standard
129 Acknowl edging that allegations of a defective plea
colloquy are typically subject to analysis under Bangert, we

15
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briefly discuss our rationale for applying a Bentley-type
pl eading requirenment to the circunstances of this case. First,
the Bentley-type pleading standard enbodies the general rule
that a defendant seeking to withdraw a guilty or no contest plea
after sentencing nust prove manifest injustice by clear and

convi nci ng evi dence. See Bangert, 131 Ws. 2d at 283; Hanpton

274 Ws. 2d 379, 160. Accordingly, the Bentley-type, manifest-
i njustice-by-cl ear-and-convi nci ng-evi dence standard IS t he
starting point from which we may determ ne whether any other
pl eadi ng standards apply.

130 As an alternative pleading standard for notions to
withdraw guilty or no contest pleas, Bangert contenplated a
shift in the burden of proof from the defendant to the State
based upon a showing of a deficiency in the plea colloquy

transcri pt. See Bangert, 131 Ws. 2d at 274-75. As we have

stated, the necessary showing requires a defendant to point to
specific deficiencies evident on the face of the plea colloquy

transcript. See Hanpton, 274 Ws. 2d 379, {51 (Bangert analysis

is "confined to alleged defects in the record of the plea
col | oquy"). In addition, a defendant's notion nust allege that
he did not know or understand the information that should have

been presented at the plea hearing. State v. Brown, 2006 W

100, 936, 293 Ws. 2d 594, 716 N.W2d 906. Once the defendant
satisfies Bangert's prelimnary requirenents, the burden then
shifts to the State to show by clear and convincing evidence at

an evidentiary hearing that, notw thstanding the colloquy

16
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deficiencies, the defendant's plea was entered know ngly,
intelligently, and voluntarily. Hanpton, 274 Ws. 2d 379, 146.
131 Where the transcript of the plea hearing 1is
unavail abl e, however, Bangert's burden shifting procedure does
not apply, because: (1) the defendant will not be able to nake
the requisite showwng fromthe transcript that the circuit court
erred in the plea colloquy, and (2) the rationale underlying
Bangert's burden shifting rule does not support extending that
rule to situations where a violation is not evident from the
transcri pt. Instead, the policy of finality counsels that a
party seeking to disrupt a final judgnent by wthdrawing his
plea nmust first allege facts which, if true, denonstrate that
mani fest injustice has occurred and that relief is therefore

warranted.® See Balliette, 336 Ws. 2d 358, 9Y57-58; see also

State v. Ernst, 2005 W 107, 925, 283 Ws. 2d 300, 699 N.wW2d 92

("Any claimof a violation on a collateral attack that does not
detail such facts wll fail.").

132 First, practically speaking, where there is no
transcript of the plea colloquy, the showing required under
Bangert, relying on evidence in a transcript of defects in the

plea colloquy, sinply cannot be nmade. See Balliette, 336

Ws. 2d 358, {57. Second, and nore fundanentally, the rationale
underlying Bangert's |ow standard for burden shifting—that the

State can avoid such burden by ensuring that the circuit court

® Here, the legislature has effectively provided that
"mani fest injustice" is established by satisfying the elenents
of Ws. Stat. 8§ 971.08(2).

17
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conplies with the colloquy requirenments—+ings hollow because
there is no evidence in the record that the court did not

conply. See Hanpton, 274 Ws. 2d 379, 151. Wthout l|inking the

shift of the burden of proof to a showing of error evident on
the face of the transcript, we would ignore the general rule
that a defendant seeking to withdraw his plea retains the burden
of proving his claimby clear and convincing evidence. See id.,
1160, 63-64.

133 Accordingly, where a defendant is unable to point to a
defect evident on the face of a plea colloquy transcript because
such transcript is unavailable, the nore appropriate review of a
nmotion to withdraw a guilty or no contest plea under Ws. Stat.
§ 971.08(2) is that set forth in Bentley, 201 Ws. 2d at 310.1%°
Al l egations that are "l ess susceptible to objective confirmation

in the record" are particularly suited to a Bentley-type

10 | ndeed, this standard largely corresponds to the general
statutory requirenent for particularity in notion pleading. See
Ws. Stat. § 971.30(2)(c).

18
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anal ysis, ' because the defendant is required to allege
particular facts that would entitle the defendant to relief
before the court is obligated to hold an evidentiary hearing on

the notion. See Hanpton, 274 Ws. 2d 379, ¢{51. Therefore, a

def endant seeki ng relief under 8§ 971.08(2) must al | ege
sufficient facts in his notion that, if true, would denonstrate
that the plea-accepting court failed to tell the defendant of

the potential immgration consequences of his plea, and that the

1 The Bentley-type standard has been characterized, by
reference to Bangert, as applying to errors in the pleading
process "extrinsic to the plea colloquy,”™ such as ineffective
assi stance of counsel. See, e.g., State v. Howell, 2007 W 75,
174, 301 Ws. 2d 350, 734 N.W2d 48. Although this distinction
between matters within the plea colloquy and matters extrinsic
to the <colloquy often provides sufficient guidance, the
distinction departs from Bangert's original holding and is
therefore not entirely accurate. Because Bangert provided a
met hod by which defendants could shift the burden of proof to
the State when the defendant could show from the face of the
transcript that the circuit court had erred in the plea colloquy
and that he did not understand the information that should have
been provided, we now reaffirm that where a defendant is not
able to make such a showi ng under Bangert, the defendant may
nonet hel ess avail hinmself of the Bentley-type procedure to prove
that he is entitled to withdraw his guilty or no contest plea.

19
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defendant's plea is likely to result in adverse immgration
consequences. 12
D. Application

134 Having set forth the applicable pleading requirenents
for notions to withdraw a plea of guilty or no contest under
Ws. Stat. 8§ 971.08(2) where the plea hearing transcript is
unavail able, we turn to the application of that standard to
Negrete's notion. W conclude that wunder the applicable
Bent |l ey-type review, Negrete's notion does not set forth
sufficient, nonconclusory facts that, if true, would entitle him
torelief. See Allen, 274 Ws. 2d 568, 19.

135 Wth regard to the first pleading requirenent under
Ws. Stat. § 971.08(2), that the circuit court did not tel
Negrete of the immgration consequences of his plea, Negrete
alleges in his notion that "the court did not inform Negrete, on
the record, of the inmmgration consequences of his guilty plea."

However, Negrete's affidavit, filed sinmultaneously wth his

12 cur decision in this case is not affected by Padilla v.
Kentucky, 130 S. C. 1473 (2010). First, Padilla held that a
defense attorney's failure to properly inform his client of
potential inmgration consequences may constitute deficient
performance under the Sixth Amendment. 1d. at 1483-84. Her e,
Negrete does not al l ege that counsel's performance was
deficient. Second, and nore to the point, by enacting WSs.
Stat. 8 971.08(1)(c) & (2), Wsconsin codified the protections
contenplated in Padilla, but placed the duty to warn on the
circuit court, rather than solely on the attorney. Accordingly,
because the right at issue here, 8§ 971.08(1)(c)'s right to be
informed of the immgration consequences of a guilty or no
contest plea, is a court-oriented, statutorily protected right,
our analysis is distinct fromthat of Padill a.

20
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notion, alleges that Negrete "do[es] not recall"” whether he
received the necessary warning. We have recognized that
evidentiary facts stated in an affidavit supplant allegations in

a pl eadi ng. Moutry v. Am Mit. Liab. Ins. Co., 35 Ws. 2d 652,

659, 151 N.W2d 630 (1967). Therefore, Negrete's notion, when
taken together with his affidavit, fails to satisfy the first
requi rement of § 971.08(2).1%

136 The second pl eading requirenment for notions under Ws.
Stat. 8§ 971.08(2) is that a defendant nust allege that the plea
at issue "is Ilikely to result” in one of the enunerated
i mm gration consequences. To this end, Negrete's notion states
the offense for which he entered the plea ("second degree sexual
assault of a child") and alleges that "Negrete is now the
subj ect of deportation proceedings.” These bare allegations are
insufficient to denonstrate that Negrete's "plea is likely to

result in [his] deportation.” See Xiong v. INS, 173 F.3d 601,

604-08 (7th CGr. 1999).

137 To conply with the Bentley-type pleading standard in
the context of Ws. Stat. 8§ 971.08(2), a defendant may set forth
the crinme of conviction, the applicable federal statutes

establishing his potential deportability, and those facts

13 By failing to satisfy one of the requirenents of Ws.
Stat. 8§ 971.08(2), Negrete has failed to denonstrate that he is
entitled to relief as a matter of |aw We nonet hel ess exam ne
Negrete's notion under 8§ 971.08(2)'s second requirenent to
provi de guidance for defendants seeking relief in the future
under that section, and to provide support for our conclusion
that the circuit court properly exercised its discretion in
denying Negrete's notion.

21
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admtted in his plea that bring his crime wthin the federal
st at ut es. In so doing, a defendant may submt sone witten
notification that the defendant has received from a federal
agent that inports adverse immgration consequences because of
the plea that was entered; or, a defendant nmay narrate verbal
communi cations that the defendant has had wth a federal agent
advising that adverse immgration consequences were likely and
t hat such consequences were tied to the crine for which the plea
was entered. A defendant's notion should not require the
circuit court or a reviewng court to speculate about the
factual basis for the requisite nexus.

138 Accordingly, we conclude that Negrete's notion fails
to allege facts sufficient to entitle himto relief because he
has not satisfied the two necessary requirenents of Ws. Stat.
8§ 971.08(2). Therefore, under the first step of the Bentley-
type analysis, we conclude that Negrete is not entitled to
relief as a matter of |aw

139 We now turn to the second step of the Bentley-type
analysis; that is, whether the circuit court properly exercised
its discretion in denying Negrete's notion. Here, the circuit
court exam ned Negrete's notion as the parties had franmed the
issue, under the harmess error analysis; specifically, the
court concluded that under Lagundoye, harnless error applied to
Negrete's 1992 plea. Consequently, although the circuit court
applied a proper legal standard, it cannot be said that the
circuit court exercised its discretion under identical |Iegal
standards as those set forth herein.

22
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40 Nothing in our analysis, however, suggests that
Lagundoye is no longer good I|aw, accordingly, we would be
m staken to say that the circuit court applied an erroneous
| egal standard. Rat her, the court exam ned the relevant facts,
applied a proper legal standard, and reached a reasonable

concl usi on. See Mller, 326 Ws. 2d 640, 9929-30. We concl ude,

therefore, that the circuit court did not erroneously exercise

its discretion in denying Negrete's notion.

[11. CONCLUSI ON
141 W concl ude t hat Negrete's al | egati ons are
insufficient to warrant an evidentiary hearing. Were a

defendant seeks to wthdraw a guilty plea under Ws. Stat.
8§ 971.08(2), but there is no transcript of the plea hearing, the
pl eading requirenents for such notions are those set forth in
Bentl ey, 201 Ws. 2d at 310. Under the applicable Bentley-type
standard, Negrete's affidavit has not alleged sufficient facts
that, if true, would entitle himto withdraw his guilty plea
Specifically, Negrete has failed to sufficiently allege that the
pl ea-accepting court did not tell him of the potential
i mm gration consequences of his plea. In addition, his notion
fails to allege sufficient facts denonstrating a causal nexus
between his guilty plea and the Ilikelihood of any inmgration
consequences. Therefore, Negrete's notion to wthdraw his
guilty plea under 8 971.08(2) was properly deni ed.

By the Court.—Fhe decision of the court of appeals is

af firned.

23
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42 SH RLEY S. ABRAHAMSQON, C.J. (dissenting). Wsconsin
Stat. 8§ 971.08(2) provides renedies when a circuit court fails
to give a defendant the warnings about the immgration
consequences resulting from a guilty or no contest plea.! It

provides, in relevant part, as follows:

If a court fails to advise a defendant as required by
sub. (1)(c) and a defendant |ater shows that the plea
is likely to result in the defendant's deportation,
exclusion from adm ssion to this country or denial of
naturalization, the court on the defendant's notion
shall vacate any applicable judgnent against the
defendant and permt the defendant to wthdraw the
pl ea and enter another plea. (Enphases added.)

143 At one point, the mpjority recites these |egislative
pl eading requirenents correctly. The majority explains that the
defendant's notion nust allege: "(1) that the circuit court
‘fail[ed] to advise [the] defendant [of the deportation
consequences of the defendant's pl ea] as required by
[§ 971.08(1)(c)]'; and (2) that the defendant's 'plea is likely

to result in the defendant's deportation, exclusion from

! Wsconsin Stat. § 971.08(1)(c) sets forth as follows what
the circuit court is to state in addressing the defendant about
i mm gration consequences:

971.08(1) Before the court accepts a plea of guilty or
no contest, it shall do all of the foll ow ng:

(c) Address the defendant personally and advise the
defendant as follows: "If you are not a citizen of the
United States of Anerica, you are advised that a plea
of guilty or no contest for the offense with which you
are charged may result in deportation, the exclusion
from admssion to this country or +the denial or
naturalization, under federal |aw"

1
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adm ssion to this country[,] or denial of naturalization."
Majority op., 123.

44 Thereafter the mjority opinion transnmutes the
statutory pleading requirenents w thout the benefit of briefs or
argunent by the State or Negrete and applies them retroactively
to Negrete.

145 1 dissent because the mmjority opinion inproperly
applies the first statutory pleading requirenent and creates a
second, brand-new pleading requirenent for a notion to w thdraw
a guilty or no contest plea under Ws. Stat. 8§ 971.08(2) when a
circuit court fails to give a defendant the warnings.

146 Wth respect to the first pleading requirenent—all ege
that the circuit court failed to advise the defendant of
i mmgration consequences—the majority (adopting the State's
argunment) ignores and misconstrues the thrust of Negrete's
notion and supporting affidavit.

147 Wth respect to the second pleading requirenent—
allege that the plea is Ilikely to result in immgration
consequences—the najority deviates fromthe text of the statute
and sets forth several pleading requirements not in the text of
the statute. These newfor-2012-judicially-created pleading
requi renents, not grounded in the text of the statute and not

briefed or argued by the State or Negrete, are then unfairly
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applied retroactively to Negrete's notion filed in 2010.
Maj ority op., 13.2

148 The majority's application of both statutory pleading
requirenents is incredibly unjust to the defendant. In all
contexts, courts should strive to renove technical obstacles and
enable parties to litigate their clainms on the nerits. But in
the context of the present case, with its dramatic consequences
to Negrete, the court should be particularly concerned wth
ensuring that both Negrete and the State have a fair opportunity
to make their clains. As the United States Suprene Court
recently recognized, "changes to our immgration |aw have
dramatically raised the stakes of a noncitizen's crimnal
conviction. . . . [Dl eportation is an integral part—ndeed,
sonetimes the nost inportant part—ef the penalty that my be
i nposed on noncitizen defendants who plead guilty to specified

crinmes. "3

21n the circuit court and court of appeals, the State
argued that the doctrine of |aches prevented the defendant from
seeking to withdraw his plea. The State abandoned that argunent
in this court. The Wsconsin Association of Crimnal Defense
Attorneys nevertheless filed a non-party brief addressing the
doctrine of laches, arguing that the doctrine can never apply to
notions under Ws. Stat. § 971.08(2).

In the circuit court and court of appeals, the state also
argued that any error nade by the circuit court in taking the

defendant's plea was harmnl ess. Before this court, the state
primarily focuses on the sufficiency of the defendant's notion
not on harnless error. The circuit court and court of appeals

deci ded the present case on harmess error, not on whether the
al l egations of the notion were facially sufficient.

3 Padilla . Kent ucky, 130 S. C. 1473, 1480 (2010)
(footnote omtted).
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149 Instead, the majority has inproperly transformed Ws.
Stat. 8 971.08(1)(c) and (2) into a "gotcha" gane. The majority
is out of step with the "entire tenor of nodern law, " which "is
to prevent the avoidance of adjudication on the nerits by resort
to dependency on non- pr ej udi ci al and non-j uri sdi cti onal
technicalities."? The majority creates one roadblock after
anot her, always erring on the side of denying the defendant the
mnimal renmedies of an opportunity to have an evidentiary

hearing® or to re-plead.

“ Cruz v. DILHR 81 Ws. 2d 442, 449, 260 N.W2d 692 (1978).

W sconsin courts "'reject the approach that pleading is a
ganme of skill in which one msstep by counsel may be decisive to
the outconre . . . .'" Canadian Pac. Ltd. v. Omark-Prentice
Hydraulics, Inc., 86 Ws. 2d 369, 373, 272 N.W2d 407 (C. App
1978) (quoting Conley v. G bson, 355 U S. 41, 48 (1957)).

See also Ws. Pub. Serv. Corp. v. Arby Constr., 2012 W 87,
136, _ Ws. 2d __, _ Nw2d __

® Such a hearing woul d not be a pointless exercise, although
Negrete's lawer and the court reporter are both deceased. For
one thing, the circuit court judge who took the plea (or perhaps
anot her judge or court staff person) could testify regarding the
judge's practice regarding the warnings required by Ws. Stat.
§ 971.08(1)(c).

(conti nued)
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50 In sum the mjority unreasonably ignores and
m sconstrues the thrust of Negrete's notion and supporting
af fidavit. In addition, the majority deviates from the
statutory text and sets forth new pleading requirenents not
found in Ws. Stat. 8§ 971.08(2). It is extrenely unfair for the
majority to apply these newfor-2012-judicially-created pleading
requi renents retroactively to Negrete's notion, which was filed
in 2010.

I

151 Wth regard to the first pleading requirenent, the
majority concludes that Negrete fails to allege sufficient
material facts that, if true, would entitle him to relief,

because "Negrete has failed to sufficiently allege that the

W know that nunmerous circuit court judges have not
conplied with the requirenents of Ws. Stat. 8§ 971.08(1)(c).
See, e.qg., State v. Lagundoye, 2004 W 4, 9144, 268 Ws. 2d 77,
674 N.W2d 526 (Judge Diane S. Sykes and Judge Elsa C. Lanel as
each failed to provide the required warnings); State v.
Douangmal a, 2002 W 62, 253 Ws. 2d 173, 646 N W2d 1 (Judge
Donald R Zuidmul der failed to provide the required warnings);
State v. Vang, 328 Ws. 2d 251, 789 N.W2d 115 (C. App. 2010)
(Judge Mark A. Warpinski, Jr. failed to provide the required
war ni ngs); State v. Shanpo, No. 03-0162-CR, unpublished slip op.
(Ws. . App. Sept. 3, 2003) (Judge Thomas G Gover failed to
provide the required warnings); State v. Garcia, 2000 W App 81,
234 Ws. 2d 304, 610 N.wW2d 180 (Judge WIlliam H Carver failed
to provide the required warnings); State . Lopez, 196
Ws. 2d 725, 539 Nw2d 700 (C. App. 1995 (Judge Dennis J.
Flynn failed to provide required warnings); State v. Issa, 186
Ws. 2d 199, 519 NwW2ad 741 (C. App. 1994) (Judge Victor Manion
failed to provide the required warnings); State v. Chavez, 175
Ws. 2d 366, 498 N.W2d 887 (C. App. 1993) (Judge Richard G
Greenwood failed to provide the required warnings).

An evidentiary hearing could also nore clearly establish
the "nexus" to satisfy the stringent new requirenents created by
the majority opinion.
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pl ea-accepting court did not tell him of the potential
i mm gration consequences of his plea.” Mjjority op., 13.
52 | disagree with the ngjority. Negrete's notion and

affidavit nust be read in their entirety and together, which the
majority fails to do. The notion and the affidavit were both
drafted by Negrete's attorney and filed together. Together they
state that Negrete unwittingly entered a plea wthout being
informed of and understanding the inmgration consequences of
such a plea.®

153 Negrete's notion explicitly states that "during the
course of the plea colloquy the court did not inform Negrete, on

the record, of the imm gration consequences of his guilty plea."”

The nmotion further states that, if given the opportunity,
Negrete "will testify that he did not know of the inmgration
consequences of his guilty plea; and, further, if he had known

that he would be subject to deportation as a result of his plea
he would not have entered the gquilty plea.™ Both of these
statenents, if true, would entitle Negrete to relief.

54 In Negrete's affidavit filed sinmultaneously with his
notion, Negrete avers that he "do[es] not recall the court, or
[his] lawyer, ever telling [him of this consequence of the

plea.” The najority describes this statenent as "equivocal" and

® The legislative history of 1985 Ws. Act 252, which
created Ws. Stat. 8 971.08(2), "indicates that the legislature
sought to alleviate the hardship and unfairness involved when an
alien unwttingly pleads guilty or no contest to a charge
wi thout being informed of the consequences of such a plea.”
Chavez, 175 Ws. 2d at 371
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"inconclusive." Mjority op., Y16, 25.7 But the language in the
affidavit about the failure to recall cannot negate the very
next sentence in the affidavit, which does not equivocate at
all: "Had I known of this consequence, | would not have entered
the guilty plea.” This sentence in the affidavit is consistent
with Negrete's allegation in his notion that "the court did not
inform Negrete, on the record, of the imm gration consequences
of his guilty plea."8

155 The majority asserts t hat "a defendant nmust
affirmatively assert that the plea-accepting court did not tell
the defendant of the potential immgration consequences of his
plea.” Mjority op., 124. Negrete did just that in his notion
and affidavit.

56 To reach its contrary conclusion, the mpjority (and

the State) pull out of context and place undue weight on a

single phrase in the affidavit: "I do not recall." Maj ority

" Negrete and the State dispute the meaning to be given this
"I do not recall" |anguage. Each gives a reasonable neaning to
t he phrase.

8 The majority's claimthat "evidentiary facts stated in an
affidavit supplant allegations in a pleading”" is an inconplete
and incorrect statenent of the |aw. Mpjority op., 9135. The
rule of law is that in deciding a notion for sunmmary judgnent
and determ ning whether there is a genuine issue of material
fact, a court wll view the facts stated in an affidavit as
supplanting or taking precedence over facts stated in a notion
for summary judgnment or in a pleading to the extent that the
facts stated in the affidavit are inconsistent or contrary to
those in the notion or pleading. See Moutry v. Am Mit. Liab.
Ins. Co., 35 Ws. 2d 652, 659, 151 N.W2d 630 (1967).

Even assuming this summary judgnent rule is applicable in
the present case, the facts stated in Negrete's affidavit are
not inconsistent wwth or contrary to those stated in his notion.

7
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op., T25. In light of the entirety of Negrete's statenents in
the notion and affidavit, the majority's reading is unreasonabl e
and unfair.

157 What could Negrete have alleged that would satisfy the
maj ority? Apparently the mpjority would prefer that Negrete
state that, although 18 years have elapsed, he renenbers the
plea colloquy very, very clearly and can state wth absolute
certainty that the circuit court did not give him the warnings
required by the statute.® This is an unrealistic request that
will only encour age "sel f-serving" and unt rustwort hy
st at ements. 0

158 Everyone agrees that it is unfortunate that there is
no transcript of Negrete's 1992 plea hearing. But whose fault
is that? If there is "fault,” it |lies somewhere in the judicial
system not with Negrete. Yet, the mpjority opinion places the
burden caused by the mssing transcript entirely on Negrete.
Majority op., 9129-33. Negrete is asked to prove by clear and

convi nci ng evidence that the warnings were not given despite not

° 1t is not unusual for a long time to elapse between the
crime and the threat of deportation. See Cody Harris, Commrent,
A Problem of Proof: How Routine Destruction of Court Records
Routinely Destroys A Statutory Renedy, 59 Stan. L. Rev. 1791,
1805 (2007) ("[I]t often takes nore than a decade for the INS
(now ICE) to initiate deportation proceedings.").

10 See Harris, supra note 9, at 1807-09 (conpiling
California cases that have recognized the problens with such

statenents). See also id. at 1812 ("[I]t is difficult to
imagine a scenario in which a defendant could ever
prevail . . . without recourse to a plea hearing transcript,
rending [sic] the remedy provided under the statute illusory for

a significant nunber of defendants.").

8
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having had the opportunity to put forth any evidence beyond his
witten assertions that the required warnings were not given and
he did not know the consequences of his plea. The majority
pl aces an insurnmountable hurdle in front of Negrete.

159 The mjority puts heavy enphasis on the plea
guestionnaire to decide the present case against Negrete, but
the fact that Negrete initialed each of the 23 itens on the
four-page questionnaire (in which the attorney filled in any
required information), including signifying that he was advised
that a gquilty plea "may result” in deportation, does not
suppl ant the statutory requirenent of a colloquy on the record.

60 Qur cases are clear that if there were a transcript
showi ng a defective plea colloquy, the plea questionnaire would
not suffice to prevent an evidentiary hearing. The court has

held that a plea questionnaire cannot substitute for a personal,

11 See State v. Hoppe, 2009 W 41, 9930-33, 317 Ws. 2d 161,
765 N.W2d 794:

A circuit court may use the conpleted Pl ea
Questionnai re/ Waiver of R ghts Form when discharging
its plea colloquy duties.

A circuit court may not, however, rely entirely on the
Plea Questionnaire/Wiver of Ri ght s Form as a
substitute for a substantive i n-court pl ea
col | oquy.

Al though we do not require a circuit court to follow
i nfl exi ble guidelines when conducting a plea hearing,
the Form cannot substitute for a personal, in-court,
on-the-record plea colloquy between the circuit court
and a def endant.

See also Issa, 186 Ws. 2d at 208-09 (plea questionnaire
admtting being given inmmgration warnings does not satisfy the
requi renents of Ws. Stat. 8 971.08(1)(c)).

9
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in-court, on-the-record colloquy.'® Yet in the instant case the
majority allows the plea questionnaire to cure an all eged defect
in a non-existent transcript. The mjority's reasoning and
result do not conport with our precedent.

61 |1 conclude that Negrete's notion and affidavit, read
in their entirety and together, allege sufficient facts to
support Negrete's claim that his plea colloquy was deficient.

Negrete's claim if true, would entitle himto relief.®

12 See Hoppe, 317 Ws. 2d 161, 947; Issa, 186 Ws. 2d at
208- 09.

In California, a state the mpjority wuses as support,
majority op., 924, when there is no transcript or other court
docunentation regarding the plea hearing, a statute provides
that the defendant is "presuned not to have received the
requi red advisenent."” The cases conclude that the presunption
is rebuttable. The prosecution bears "the burden to prove by a
preponderance of the evidence that the required advi senents were
gi ven." People v. Arriaga, 133 Cal. Rptr. 3d 807, 813 (2011)
(citing People v. Dubon, 108 Cal. Rptr. 2d 914 (2001)).

13 The mmjority opinion uses an inappropriate analytica
f ramewor k. It erroneously concludes that because Bangert does
not apply, Bentley automatically does. See State v. Bangert,
131 Ws. 2d 246, 389 N W2d 12 (1986); State v. Bentley, 201
Ws. 2d 303, 548 N.W2d 50 (1996).

The State's brief argues that the defendant's notion fails
under either the Bangert framework or the Bentley franmeworKk.

The decision of the court of appeals cited only Bangert.

Contrary to the majority's assertion, however, the instant
case is neither a Bangert nor a Bentley case. It does not fit
neatly into either franmework. It is not a Bangert case because
there is no transcript. And it is not a Bentley case because
t he defendant does not contend that there was an extrinsic cause
for the defective plea other than a defective coll oquy.

By applying the Bentley analysis, the ngjority has forced a
square peg into a round hol e.

10
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I

62 Wsconsin Stat. 8§ 971.08(2) also requires that the
defendant show "that the plea is likely to result in the
defendant's deportation, exclusion from admssion to this
country or denial of naturalization.”

163 Negrete's notion stated the offense for which he
entered the plea (second degree sexual assault) and then
asserted that he is "now the subject of deportation
proceedi ngs. "

164 Neither the State nor Negrete argued that the notion
or affidavit was defective with regard to the requirenent that
the defendant state that the plea is "likely to result in the
defendant's deportation.” Both the State and Negrete obviously
read the notion and affidavit as declaring that Negrete's
conviction for second degree sexual assault was the reason he
was |likely to be subject to deportation proceedings. The
State's and Negrete's reading of the notion and affidavit is
reasonabl e and should be accepted for purposes of interpreting
and testing the sufficiency of Negrete's notion.

65 Yet, Negrete's notion does not satisfy the majority.

166 First, t he majority opi ni on decl ares t hat a
defendant's notion nust "allege facts denonstrating a causa
nexus between the entry of the guilty or no contest plea at
i ssue and the federal governnent's likely institution of adverse
immgration actions consistent with § 971.08(1)(c)." Maj ority
op., 9126.

11
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67 1t 1is wunnecessary for the majority to replace the
statutory |anguage, which is that the defendant show "that the
plea is Ilikely to result in the defendant's deportation
exclusion from admssion to this country or denial of
naturalization." Ws. Stat. 8 971.08(1)(c). Further, it is not
clear that the mpjority's replacenent |anguage fits all the

ci rcunstances that cone within the statute. For exanple, nust a

def endant show "the federal governnent's likely institution of
adverse immgration actions" in order to denonstrate that the
plea is |likely to result in the defendant's denial of

naturalization?

168 The mmjority goes on to depart further from the text
of the statute and sets forth specific ways in which a defendant
may satisfy the majority's rephrasing of the statutory pleading
requirement. See majority op., 1926-27.

169 The nmajority suns up the newly created requirenents as

foll ows:

[A] defendant may set forth the crinme of conviction,
the applicable federal statutes establishing his
potential deportability, and those facts admtted in
his plea that bring his crime wthin the federa
st at ut es. In so doing, a defendant nmay submt sone
witten notification that the defendant has received
from a federal agent that inports adverse inmgration
consequences because of the plea that was entered; or,
a defendant may narrate verbal communications that the
defendant has had with a federal agent advising that
adverse immgration consequences were likely and that
such consequences were tied to the crinme for which the
pl ea was entered.

4 Mpjority op., 737.

12



No. 2010AP1702.ssa

170 The majority opinion has, wthout question, rewitten
Ws. Stat. § 971.08(2).

171 The statute says nothing about a defendant setting
forth the crinme for which he was convicted. The statute says
not hing about reciting the applicable federal statutes. The
statute says nothing about reciting a legal argunent that the
facts admitted in his plea conform to the federal deportation
statutes.'® The statute says nothing about submitting witten
notifications or narrating verbal conmmrunications.

172 Some of these details would seemnore fitting as |egal
argunment in a menorandum in support of a notion or a pleading,
as opposed to appearing in the notion or pleading itself.

173 Although the mjority wuses the word "nmay" in
describing its new requirenents, the result for the defendant in

the present case makes clear that, in fact, a defendant nust

neet the nmpjority's new requirenents.

15 Fortunately the nmmjority opinion does not go on to
declare, without briefs, the neaning of the phrase "aggravated
felony” in the federal deportation statutes. Majority op., 127
n. 8.

For a discussion of the expanding neaning of "aggravated
felony” over the years to include nany garden variety state |aw
crinmes, see Harris, supra note 9, at 1796-98. For a discussion
of recent cases in which second degree sexual assaults have been
found to be crines of violence and therefore aggravated felonies
under the immagration statute, see Elizabeth D. Lauzon, Wat
Constitutes "Aggravated Felony" for Wich Alien Can be Deported
or Renoved Under § 237(a)(2) (A (iii) of | Mm gration and
Nationality Act (8 US.CA 8§ 1227(a)(2)(A(iii))—€rime of
Violence Under 8 U S.CA § 1101(a)(43)(F), 50 AL R Fed. 2d
443, 88§ 27-28 (2010).

13
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174 The statute requires the defendant to allege nerely
that "the plea is |likely to result in the defendant's
deportation” (enphasis added). The ngjority has transforned the
statute and now requires the defendant to allege sonething much
nore than "likely." The nmajority reads a nore absolute
requirenent into the statute, nanely, that the defendant has
al ready been notified that he or she will be deported.*®

175 There are several ways a defendant nmay show that the
plea is "likely to result in the defendant's deportation,” at
the appropriate stage of the proceedings. The mjority's
extrenely detailed pleading requirenments do not appear in the
statute and in all likelihood are not the only ways in which a
def endant may satisfy the plain | anguage of the statute.

76 No case prior to today has interpreted Ws. Stat.
§ 971.08(2) to require a defendant to satisfy any of the

specific, detailed requirenments set forth by the mjority

opi ni on. Negrete did not have notice of the new judicially
created "refer-to-and-explain-the-federal - deportation-statutes”
or t he "submt-witten-notification-or-narrate-verbal -

comuni cat i ons” pl eadi ng requirenents.

177 1f 1 were to agree with the new pleading requirenents
created by the mjority, and | do not, | wuld allow the
defendant to re-plead. The majority's retroactive application

18 The only thing short of denpnstrating certain deportation
that mght satisfy the majority is detailed briefing, contained
wi thin a pleading, discussing how the conviction fits within the
federal deportation statutes. Wsconsin Stat. 8§ 971.08(2) does
not require such detail.

14
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of its 2012 newy created pleading requirenments, which are not
supported by the statute, offends the nobst basic sense of fair
pl ay and due process.

178 Negrete never got notice of these new pleading
requi renents. Negrete never had a chance to conply with these
requirenents. |If the court adopts new pleading requirenents, it
should, at a mninmum give a defendant notice and an opportunity
to re-plead under the new requirenents.

179 The mpjority's retroactive application approach also
conflicts with Ws. Stat. § 802.09, which enbodies Wsconsin's
tradition of |iberal amendnent of pleadings.! Wsconsin Stat.
§ 802.09 provides that |eave to anend pl eadings "shall be freely
given at any stage of the action when justice so requires."!®

"[Wsconsin Stat. 8 802.09] is intended to facilitate the

di sposition of litigation on the merits and to subordinate the

17 See, e.g., Tietsworth v. Harley-Davidson, Inc., 2007 W
97, 1125-26, 303 Ws. 2d 94, 735 N. W 2d 418.

It is longstanding uncontroverted |aw that a court abuses
its discretion in refusing to allow an anmendnent of a pleading

“"[when it appears that an omssion . . . is material, . . . and
that such omssion or failure is through m stake, inadvertence,
surprise, or excusable neglect.” Wegel v. Sentry |Indem Co.

94 Ws. 2d 172, 184-85, 287 N.W2d 796 (1980) (quoting Wpfli v.
Martin, 34 Ws. 2d 169, 173-74, 148 N.W2d 674 (1967)).

8 Al'though a notion is not a pleading, the Ws. Stat.
§ 802.09 directive to freely give leave to anend pleadings has
been applied to notions. See State v. Sutton, 2012 W 23, 922,
_ Ws. 2d __,  Nw2a2d ___

See also Ws. Stat. 8§ 972.11(1) (providing that with sone
exceptions, "rules of . . . practice in civil actions shall be
applicable in all crimnal proceedings unless the context of a
section or rule manifestly requires a different construction").

15
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i nportance of pleadings. It provides maxi num opportunity for
each claimto be decided on its nerits rather than on procedural
technicalities."?®®

180 Moreover, the mmjority opinion violates a basic rule
of appellate review by bypassing the adversary process and

rai sing and deciding a question on its own.?® The mgjority has

193 Jay E. Genig, Wsconsin Practice Series: G vi
Procedure 8 209.1 (4th ed. 2010)).

20 "As various nenbers of this court have said, we should
not 'reach out and decide issues' that were not presented to the

court by the parties.” Dai ryland G eyhound Park, Inc., v.
Doyle, 2006 W 107, 9335, 295 Ws. 2d 1, 719 N W2d 408
(Roggensack, J., <concurring in part and dissenting in part)

(quoting Town of Beloit v. Cnty. of Rock, 2003 W 8, 972, 259
Ws. 2d 37, 657 N.W2d 344 (Abrahanson, C.J., dissenting)).

See also State v. Thonpson, 2012 W 90, 919, 57,
Ws. 2d _ ,  NW2d ___ (declaring that the court should not
deci de issues that are not briefed).

The United States Supreme Court has often explained the

f undanent al i mportance of the adversarial presentation of
I ssues. See, e.qg., Penson v. OChio, 488 U S 75, 84 (1988)
("This system is premsed on the well-tested principle that
truth—as well as fairness—s 'best discovered by powerful
statenents on both sides of the question.'" (citations
omtted)); Polk Cnty. v. Dodson, 454 U S. 312, 318 (1981) ("The
system assunes that adversarial testing wll ultimately advance

the public interest in truth and fairness."); Mckey v. Mntrym
443 U.S. 1, 13 (1979) ("[Qur legal tradition regards the
adversary process as the best neans of ascertaining truth and
mnimzing the risk of error . . . .").

Scholars have nade simlar observations. See, e.g.,
St ephan Landsnan, Readi ngs on Adversarial Justice: The Anerican
Approach to Adjudication (1988); Jerold H Israel, Cornerstones
of the Judicial Process, Kan. J.L. & Pub. Pol'y, Spring 1993, at
5, Ellen E. Sward, Values, ldeology and the Evolution of the
Adversary System 64 Ind. L.J. 301, 316-19 (1989).

16



No. 2010AP1702.ssa

gone well beyond the parties' argunments and has concocted
numer ous ways in which Negrete's notion is defective. Wile the
State, like the mjority, did fixate on the words "do not
recall™ in Negrete's affidavit in support of his notion, the
State did not raise the "nexus" issue that the majority treats
as equally fatal to Negrete's notion. The "nexus" issue, which
the mpjority discusses and analyzes in detail, has not been
briefed by either the State or Negrete.

81 The nmotion and affidavit, in ny opinion, satisfy the
requirenent in Ws. Stat. 8 971.08(2) that "the plea is likely
to result in the defendant's deportation.” If the mpjority
insists on rewiting the statute, Negrete should be given a
chance to anmend his 2010 notion to neet the majority's new
judicially created 2012 pl eadi ng requirenents.

* x ok %

182 For the reasons set forth, | conclude, based on the
plain text of Ws. Stat. 8§ 971.08(2), that Negrete's notion in
the present case was sufficient to earn Negrete an opportunity
for an evidentiary hearing or for re-pleading.

183 For the reasons set forth, | dissent.

184 | am authorized to state that Justice ANN WALSH
BRADLEY joins this dissent.
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