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M1 SH RLEY S. ABRAHAMSQON, C.J. This is a review of an
unpubl i shed opi ni on and order of the court of appeals.?

12 The Ofice of the State Public Defender seeks review
of part of an order? and footnote 2 in the unpublished opinion
and order of the court of appeals. In this footnote the court
of appeal s inposed a sanction of $150 on the Ofice of the State
Public Defender after finding that the appendix to the Assistant
State Public Defender's brief was deficient and the attorney's
certification of the appendix was "false." The footnote, in its

entirety, reads as foll ows:

Notably the appellant's appendix includes only a
sel ect portion of the sentencing court's pronouncenent
and excludes that portion where the court discussed
t hese aspects of N elsen's character. The appellant's
brief contains the required certification by staff
counsel from the Ofice of the State Public Defender
that the appendi x contains the "portions of the record
essential to an understanding of the issues raised,
including oral or witten rulings or decisions show ng
the circuit court's reasoning regarding those issues.”
See Ws. Stat. Rule 809.19(2)(a). By om ssion of the
entirety of [the] sentencing court's remarks, the
certification is false. The false certification and
om ssion of essential record docunents in the appendi x

! State v. Nielsen, No. 2010AP387-CR, unpublished slip op. &
order (Ws. Ct. App. Dec. 22, 2010).

The defendant, Gegory K. N elsen, the appellant in the
court of appeals, does not seek review of that part of the
opi nion and order of the court of appeals affirmng the judgnment
of his conviction and the order denying his post-conviction
notion for resentencing.

2 At the conclusion of its unpublished opinion, the court of
appeals ordered "that for a violation of Ws. Stat. Rule
809.19(2)(a), the Ofice of the State Public Defender shall pay
a $150 penalty within thirty days of the date of this decision."
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pl aces an wunwarranted burden on the court and is
grounds for inposition of a penalty. State v. Bons,
2007 W App 124, 925, 301 Ws. 2d 227, 731 N.W2d 376;
see also Rule 809.83(2). Accordingly, we sanction the
Ofice of the State Public Defender and direct the
paynent of $150 to the clerk of this court wthin
thirty days of the release of this opinion.3

13 Today's dispute centering on footnote 2 arose in the
m dst of N elsen's challenge to the sentence the circuit court
i nposed on him Ni el sen's argunent in the court of appeals was
that the circuit court's rationale for the sentence did not

satisfy the requirenents of State v. Gllion, 2004 W 42, 270

Ws. 2d 535, 678 N.W2d 197.

14 The possibility of sanctions for violations of the
rules governing the content of an appendix is not limted to
crimnal cases or to the Public Defender. This issue affects
civil cases as well as crimnal cases, and prosecutors as well
as defense counsel .*

15 Considering the interests of the court of appeals, the

interests of counsel, the interests of |litigants, and the

% Nielsen, No. 2010AP387-CR, 14 n.2.

W note that the court of appeals may have created a risk
of confusion when it wote: "By omssion of the entirety of
[the] sentencing court's remarks, the certification is false.”
Ni el sen, No. 2010AP387-CR, 14 n.2 (enphasis added). W sconsi n
Stat. 8 (Rule) 809.19(2)(a) does not require the entirety of the
sentencing court's remarks, unless, in a particular case, the
entirety is "essential."

“ The Appellate Practice Section of the State Bar of
Wsconsin filed a non-party brief and participated in oral
argunent in support of the Public Defender. The W sconsin
Association of Crimnal Defense Lawers also filed a non-party
brief in support of the Public Defender.
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effective and efficient admnistration of justice, we suggest
that hereafter when the court of appeals is considering inposing
a sanction on an attorney for filing a brief wth a deficient
appendi x, an order should be issued (separate from the court's
opinion on the nerits of the appeal) directing counsel to show
cause why a violation of the rules governing appendi x content
and certification, Ws. Stat. 8 (Rule) 809.19(2)(a) and (b)
(2009-10),° should not be found and why the attorney should not
pay a stated anount of noney to the clerk of the court of
appeals as a sanction for failing to include in the appendix
portions of the record that my have been essential to an
understanding of the issue on appeal and for filing an incorrect
certification. The order to show cause should also state that
alternatively, the attorney may pay the anmount of noney set in
the order within 30 days of the order w thout show ng cause why
the attorney should not be relieved of this obligation.?®

16 We put this suggestion in context by setting forth the
rul es governing the content and certification of an appellant's

appendi x and then by discussing the interests of the parties and

> All subsequent references to the Wsconsin Statutes are to
the 2009-10 version unl ess otherw se specified.

® Sanctions for violations of a rule in chapter 809 are set
forth in Ws. Stat. 8 (Rule) 809.83(2) as follows: "Failure of a
person to conmply . . . wth a requi r enent of t hese
rules . . . is grounds for dismssal of the appeal, summary
reversal, striking of a paper, inposition of a penalty or costs
on a party or counsel, or other action as the court considers
appropriate.”
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how they relate to the effective admnistration of the judicia
syst em

17 Wsconsin Stat. (Rule) 8§ 809.19(2)(a) and (b) are the
focus of this review  Subsection (2)(a) governs the contents of
the appellant's appendi x. Subsection (2)(b) governs the

appel lant attorney's certification:

Ws. Stat. 8 (Rule) 809.19(2) Appendi x.

(a) Contents. The appellant's brief shall include a
short appendix containing, at a mnimm the
findings or opinion of the circuit court, limted
portions of t he record essenti al to an
understanding of the issues raised, including

oral or witten rulings or decisions show ng the
circuit court's reasoning regarding those issues,
and a copy of any unpublished opinion cited under
s. 809.23(3)(a) or (b). If the appeal is taken
froma circuit court order or judgnent entered in
a judicial review of an admnistrative decision
the appendix shall also contain the findings of
fact and conclusions of law, if any, and final
decision of the admnistrative agency. The
appendi x shall contain a table of contents. | f
the record is required by law to be confidential,
the portions of the record included in the
appendi x shall be reproduced using first nanes
and last initials instead of full nanes of
persons, specifically including juveniles and
parents of juveniles, with a notation that the
portions of the record have been so reproduced to
preserve confidentiality and wth appropriate
references to the record.

(b) Certification. An  appellant's counsel shal
append to the appendix a signed certification
that the appendix neets the content requirenents
in par. (a) in the followng form

| hereby certify that filed with this brief,
either as a separate docunent or as a part of
this brief, is an appendix that conplies wth s.
809.19(2)(a) and that contains, at a mnimm (1)

5
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a table of contents; (2) the findings or opinion
of the «circuit court; (3) a copy of any
unpubl i shed opinion cited under s. 809.23(3)(a)
or (b); and (4) portions of the record essential
to an understanding of the issues raised,
including oral or witten rulings or decisions
showing the circuit court's reasoning regarding
t hose i ssues.

| further certify that if this appeal is taken
froma circuit court order or judgnent entered in
a judicial review of an adm nistrative decision
the appendix contains the findings of fact and
conclusions of law, if any, and final decision of
the adm ni strative agency.

| further certify that if the record is required
by law to be confidential, the portions of the
record included in the appendix are reproduced
using first names and last initials instead of
full nanes of persons, specifically including
juveniles and parents of juveniles, wth a
notation that the portions of the record have
been so reproduced to preserve confidentiality
and with appropriate references to the record.

Si gned:

Si gnat ure

18 The rules governing the contents of appendices have

changed over the years.’ Wat has not changed, however, is the

" For a fornmer version of the rule governing the contents of
briefs, see MIwaukee Cold Storage Co. v. Dexter, 99 Ws. 214,
230-31, 74 NW 976 (1898). See also Ws. Stat. 8§ 251.34(5)(c)
(1961).

Wth regard to enforcenent of a prior rule, Justice Marvin
Rosenberry wote that the rule

was difficult of enforcenment because it was general in
character. The result was that in many appeals the
entire record was printed, including notices of trial,
summonses, affidavits used on notions, and a mass of
i nconsequential material. The present rule is also
general. However, the revised rule does away with the

6
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notion that the purpose of the appendix is to aid an appellate
court and opposing counsel in understanding the appeal.® The
courts have |ong enphasized the inportance of the appendi x. I n
1955, the suprenme court described the inportance of the contents

of an appendi x as foll ows:

The volune of work to be done by this court does not
| eave tinme for the justices to search the original
record for each one to discover, if he can, whether
appel lant should prevail. An appendix conformng to
[the rules] nakes readily available to each justice
the matters which he nust know if he is to give
intelligent attention to the issues presented by the
appeal. It is counsel's duty to the court as well as
to his client to furnish it 9

printed case and provides for an appendix in its
st ead. Conformty to the rules relating to the
appendix will do away with much of the unnecessary
printing on appeals.

Marvin B. Rosenberry, Briefs on Appeal in Wsconsin, 1943
Ws. L. Rev. 5, 8-09.

The rules governing the content of appendices have been
revised since 1943, but Justice Rosenberry's words apply to the
current version as well as to the version he was di scussing.

8 Reserve Supply Co. v. Viner, 9 Ws. 2d 530, 534, 101
N.W2d 530 (1960) ("An insufficient appendix deprives opposing
counsel and the court of a much-needed aid in their
consi deration of the appellant's contentions.").

® Peterson Cutting Die Co. v. Bach Sales Co., 269 Ws. 113,
118, 68 N.W2d 804 (1955), quoted with approval in Dutcher .
Phoenix Ins. Co., 37 Ws. 2d 591, 610, 155 N W2d 609 (1968).
See al so Lindahl v. Lindahl, 19 Ws. 2d 379, 384, 120 N.W2d 142
(1963) ("The purpose of this rule is to enable us in the limted
time available to give due consideration to all the cases
presented to us." (citing Dziengel v. Dziengel, 269 Ws. 591, 70
N.W2d 21 (1955)).
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19 These words apply with equal force to the court of
appeals today. W fully appreciate the useful ness of appendices
and understand how frustrating it is for nmenbers of an appellate
court to study a brief with a deficient appendi x.

10 Wsconsin Stat. 8 (Rule) 809.19(2)(a) was proposed by
the Judicial Council and was adopted by the suprene court in
1978 wupon the establishnent of the court of appeals. This
provi sion governing the contents of appellant's appendix in the
court of appeals renmains the sane to this date.

11 As the Judicial Council Commttee's Note explains,
subsection (2)(a) adopted the system for appendices used by the
United States Court of Appeals for the Seventh Crcuit and
replaced the fornmer rule, which had required attorneys to
provide a narrative explanation of trial testinony. The
Judicial Council Commttee's Note explains that under these new
rules the appendix becones "a very abbreviated docunment wth
only those itens absolutely essential to an understanding of the
case," "a useful tool to the menbers of the court."?*®

112 Then Judge (now Chief Judge) R chard Brown of the
court of appeals aptly expressed the purpose of the appellant's
appendi x as an inportant tool for appellate decision making as

follows in a 2007 court of appeals decision:

[T]his court has a very high casel oad. In our
struggle to keep up and make sure cases do not |ag, we
take our work home or on the road with us while the

19 Judicial Council Conmittee's Note, 1978, Ws. Stat.
8 (Rule) 809.19; see also In re Rules of Appellate Procedure, 83
Ws. 2d xiii, xxix (1978).
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file itself remains at the court. The briefs are al
we have  when we are operating under t hese
ci rcunst ances. It is exasperating, to say the |east,

to read a brief and not be able to see for ourselves
how the trial court dealt with an issue before us on

appeal. W have to wait until we are back at court to
dig out the file and search for the parts of the
record that are pertinent. And that goes for all
three judges on a panel. The good appellate

litigators, and there are nmany, provide us wth the
information we need so that we can do our work in an
efficient nanner. How hard can it be for al
attorneys witing a brief to do the sane?!!

113 The court of appeals rests its practice of inposing a
sanction for failure of appellant's counsel to conply with Ws.
St at . 8§ (Rule) 809.19(2)(a) on the sinple—and correct—
assertion that an appendix that conplies with the rule is an
i nval uabl e resource. Even when working in chanbers, it is
tremendously helpful for an appellate judge to rely, at |east
initially, on an appendix to understand a case. A record may
consi st of boxes upon boxes of transcript pages and exhibits.
Consulting a record is not a trivial task.?!?

114 Wsconsin Stat. 8 (Rule) 809.19(2)(a) presents a
contextually dependent standard for appendices, not a bright-
[ine rule. The court of appeals is very capable, and has been
very capable, of enforcing the standard in Ws. Stat. 8 (Rule)

809.19(2)(a) consistently and predictably. The words "short,"

1 state v. Bons, 2007 W App 124, 28, 301 Ws. 2d 227, 731
N. W2d 326 (2007) (Brown, J., concurring).

12 Bons, 301 Ws. 2d 227, 927 (Brown, J., concurring) ("Wen
an appendix fails to provide the circuit court's rationale, our
full understanding of the case is put on hold until we can
ferret it out in the record.™).
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"l'tmted,” and "essential" do not apply exactly the sane way
from case to case, but applying a standard to a set of facts is
a central conponent of a court's job; it is what courts do all
the tine and are well equipped to do. Sone conponents of a
record will certainly fall into a gray area in sone cases, but
that there is a gray area does not nean the rule is flawed.

15 Because of the value of an appendi x that conports with
Ws. Stat. 8§ 809.19(2)(a), the large nunber of appeals filed in
the court of appeals, and the need for increased conpliance with
the rule governing the contents of an appendix, in 2004 the
chief judge of the court of appeals filed a petition with the
suprene court to require certification of conpliance with Ws.
Stat. 8 (Rule) 809.19(2)(a), in the belief that "a certification
requirenent, simlar to the form and Ilength certification
required by Ws. Stat. 8 (Rule) 809.19(8)(d) wll result in
increased conpliance wth renunbered Ws. St at . 8 (Rule)
809.19(2)(a) and inprove the quality of appendices that are
filed with the court."?®?

16 In 2005 the suprene court adopted Ws. Stat. 8§ (Rule)
809.19(2)(b) requiring appellant's counsel to certify that the
appendi x conplies with Ws. Stat. 8 (Rule) 809.19(2)(a). As the
court of appeals explains in its brief before this court: "The

certification rule functions as a 'double-check’ so that the

3 1n the Matter of the Proposed Amendment to Ws. Stat.
8 (Rul e) 809.19 (Briefs and appendix) Relating to the
Certification of Conpliance with Ws. Stat. 8§ (Rule) 809.19(2),
283 Ws. 2d xix, xx (Conment) (2005).

10



No. 2010AP387- CR

signing lawer will satisfy him or herself that the appendix is
conplete, and not nerely rely on colleagues or staff to nake
that assessnment. The court of appeals is entitled to, and does,
rely on that certification." W agree with the court of
appeal s about the inportance of the appellant's appendi x and the
val ue of a certification.

17 Wth that summary of the background of Ws. Stat.
8 (Rule) 809.19(2)(a) and (b), we explain what matters we do not
address. W do not address the validity of Ws. Stat. 8 (Rule)
809. 19(2). W do not address the correctness of the court of
appeals' findings in footnote 2 or the inposition of the
sanction. W do not address the obligations of a respondent to
file a supplenental appendix when the appellant's appendix has
failed to conformto Ws. Stat. § (Rule) 809.19(2)(a). "

118 We do address the Public Defender's objection to the
summary procedure used by the court of appeals in finding a
violation of Ws. Stat. 8 (Rule) 809.19(2)(a), in declaring the
certification false, and in inposing a nonetary penalty, wthout
giving notice to counsel and wthout giving counsel an
opportunity to be heard in witing.

119 Counsel in the Ofice of the State Public Defender and
ot her counsel contend they have serious interests at stake when

the court of appeals declares a violation of the rules governing

4 Brief of Respondent Wsconsin Court of Appeals at 6.

15 "The respondent may file wth his or her brief a
suppl emental appendi x." Ws. Stat. 8§ 809.19(3)(b).

11
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the contents of the appellant's brief and declares that a false
certification has been filed. Al t hough the nonetary sanctions
are nodest, they are not trivial. And perhaps nore inportantly,
publicly announcing that an attorney has violated Ws. Stat.
8 (Rule) 809.19(2)(a) and has filed a "false" certification
could have damaging reputational effects for the individual
attorney involved. The Public Defender asserts that it 1is
unfair to call a certification "false,” branding the attorney a
liar, without notice to the attorney and giving the attorney an
opportunity to be heard in witing.

20 These danmgi ng effects are inflicted, according to the
Public Defender, when the perceived rule violation may really
boil down to a good faith difference of opinion about how a
standard, not a bright-line rule, applies to particular facts.
The Public Defender argues that Ws. Stat. 8 (Rule) 809.19(2)(a)
requires attorneys (and the court of appeals) to nmake judgnent
calls about what is a "short appendix,” what are "limted
portions of the record,” and what parts of the proceedings are
"essential to an understanding of the issues raised."

21 According to the Public Defender, the present case
provides a good exanple of the "subjective" and elastic nature
of the rule. To conply with Ws. Stat. 8 (Rule) 809.19(2)(a),
the Assistant State Public Defender had to provide a "short™
appendix wth only "limted," "essential" portions of the
record. The attorney in the present case decided to provide
three pages of the sentencing hearing transcript, which were
arguably the nobst essential three pages, but it is certainly

12
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al so arguable that another five pages of the circuit court's
remarks were required by the standards enbodied in Ws. Stat.
§ (Rule) 809.19(2)(a).?*®

122 The Publ i c Def ender cl ai ns t hat its att orneys
diligently and honestly attenmpt to conply wth the rule
governing the contents of appendices and that an attorney has
now been |abeled a liar (without an opportunity to be heard)
because the court of appeals determned that the attorney filed
a "false" certification

23 In contrast, the court of appeals correctly stresses
its heavy work load and its reliance on appendices to do its

important work. It points out that nost |awers conply wth the

' The transcript of the sentencing hearing spanned 46

pages. Much of the hearing was devoted to statenents by the
victims famly, the defendant's famly, the defendant's
attorney, and the defendant. The circuit court's statenents

leading up to and including the announcenent of a sentence
spanned ei ght transcript pages.

The appendix did not include the first five pages of the
circuit court's eight pages of remarks. In these five pages
the circuit court briefly addressed the circunstances of the
crinme and observed that the defendant was not honest with police
about whether he had been drinking on the night of the crine.
The circuit court also noted that the defendant had historically
been untruthful to agents while on probation. Additionally, the
circuit court briefly discussed the defendant's bipolar disorder
and relationship with his parents.

The appendix to N elsen's court of appeals' brief included
three pages of the <circuit court's remarks. These pages
contained the circuit court's explicit discussion of the
"factors that the Court is required to consider,” including
"protection of t he comunity, " "[ p] uni shnment , "
“[r]ehabilitation,”™ and "deterrence." The pages also included
the circuit court's pronouncenent of a sentence.

13



No. 2010AP387- CR

rul es governing the content of appendices and that the court is
very careful in inposing sanctions. In the vast mgjority of
cases, attorneys provide appendices that the court of appeals
finds satisfactory. On only very few occasions has the court of
appeal s sanctioned |awers for violation of Ws. Stat. 8§ (Rule)
809. 19(2) (a). The court of appeals' best approximation is that
annual ly since 2005, such costs have been inposed in |ess than
1% of the appeal s where appendices are filed.! No one disputes
the court of appeals' statistics.

24 The court of appeals asserts that its current process
is adequate protection for counsel and serves the needs of the
court. The court of appeals correctly notes that its current
practice of inposing a sanction allows counsel to seek review of
t he sancti on. The inposition of a nonetary sanction allows a
30-day period for paynent, during which time counsel can seek
reconsideration in the court of appeals wunder Ws. Stat.
8 (Rule) 809.24 or can seek review in the suprene court by a
petition for review under Ws. Stat. § (Rule) 809.62.18

125 The Public Defender counters that the attorney has not
had an opportunity to be heard before the court of appeals finds
a violation and inposes a sanction. The Public Defender further
contends that neither a notion for reconsideration nor a petition

for review in the suprene court is tailored for review of the

17 Brief of Respondent Wsconsin Court of Appeals at 6-7.

8 On rare occasions, the court of appeals has given counsel
only 14 days, but counsel for the court of appeals stated at
oral argument that 30 days was nore appropriate.

14
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court of appeals' opinion and order. W agree that the attorney
is currently allowed only an after-the-fact opportunity to be
heard, which, to sonme, may not appear to be meani ngful.

26 A notion for reconsideration and a petition for review
are problematic because litigation about the content of the
appendi x and the sanctions inposed on counsel in the opinion and
order remains attached to the nerits of the case. As we noted
at the outset, this case no |longer involves Gegory K Nielsen.
It has norphed into an altogether different dispute. The two
di sputes—Ni el sen's and counsel's—should be untethered from one
another to avoid any risk of confusion or conflict. If the
court of appeals had granted M. N elsen a new sentencing, the
defense attorney would want to appeal the nonetary sanction to
this court, but the client would be expecting the litigation to
nove back to the circuit court.

27 Al t hough our synopses of sonme of the argunments m ght
indicate that the Public Defender and the court of appeals
appear to have adopted adversarial stances, they are not truly
adversaries. The Public Defender and the court of appeals agree
about the inportance of appendices. The Public Defender asserts
that its attorneys nmake sincere efforts to conply with Ws.
Stat. 8§ (Rule) 809.19(2)(a).

28 The court of appeals and counsel share the common goal
that justice be admnistered fairly and efficiently in the State
of W sconsi n. They agree that counsel should be treated fairly
and that the tinme and energy of the court of appeals nust be
conserved.

15
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129 The Public Defender and the court of appeals agree
that fair rules regarding the appendi x and conpliance of counsel
with the rules aid in achieving a just result in each case and
in attaining the fair and efficient admnistration of the court
system Counsel and the court of appeals are thus united in
interest, yet both have reasonable concerns regarding the
contents of the appendix and sanctions for violations of Ws.
Stat. 8§ (Rule) 809.19(2)(a).

130 Both the court of appeals and the Public Defender
recogni ze that a procedure other than the one used by the court
of appeals in the present case exists in other jurisdictions for
addressing violations of rules governing appendices. The court
of appeals diplonmatically states that it is "prepared to assist
this Court in assuring not only that Wsconsin courts continue
to afford reasonabl e process, but also that adequate enforcenent
mechani sns remain. " *°

131 We appreciate the court of appeals’ working wth
counsel and this court to reach a resolution that respects the
concerns that counsel and the court of appeals share and the
interests of all involved.

132 The significance of counsel's interests, especially
counsel's reputational interests, makes us wary of the risk,
however slight, t hat an attorney who acts diligently,
reasonably, and in good faith mght unfairly be |abeled a Iliar

In an age of i nst ant aneous transm ssion of i nformati on,

19 Brief of Respondent Wsconsin Court of Appeals at 3.

16
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reputational damage nay be inflicted the nonment an opinion and
order is released that contains an announcenent that an attorney
has filed a "false" certification. Even if that opinion and
order is later changed on a notion for reconsideration in the
court of appeals or reversed by this court on a petition for
review, this reputational damage may |inger. Under these
ci rcunst ances one can understand why attorneys seek a forum in
which to explain their decisions about the contents of an
appendi x before the |abel "false certification"” is attached.

133 W suggest that hereafter when the court of appeals is
considering inposing a sanction on an attorney for filing a
brief wwth a deficient appendix, an order to show cause should
be issued directing counsel to explain why a violation of Ws.
Stat. 8 (Rule) 809.19(2)(a) and (b) should not be found and why
the attorney should not pay a stated anmount of noney to the
clerk of the court of appeals as a sanction for failing to
include in the appendix portions of the record that may have
been essential to an understanding of the issue in the case and
for filing a false certification.?® W also suggest that the
order to show cause should state that alternatively, the
attorney may pay the anpbunt of nopney stated in the order within
30 days of the date of the order w thout show ng cause why the

attorney should not be relieved of this obligation.

20 The court of appeals' specific concerns with the contents
of the appendix should be set forth, as in footnote 2 in the
present case.

17
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134 An order to show cause procedure has several benefits.
An order to show cause would give attorneys the opportunity to
explain their conduct before the court of appeals reaches a
final decision about any violation of the rules governing the
content of an appendi x. An understanding of the attorney's
position wll Dbetter enable the court of appeals to gauge
whet her a violation has occurred and whether a sanction should
be i nposed.

135 An order to show cause separate from the opinion on
the nerits of the underlying case allows attorneys to pursue and
argue the dispute about the appendix w thout distracting from
del aying, or undermning the client's cause.

136 Finally, and nost inportantly, this procedure wll not
interfere with the court of appeals' ability to effectively
manage its high volume of cases. Currently, aggrieved attorneys
have the opportunity to file a notion for reconsideration with
the court of appeals. As best we can determne fromthe briefs
and the oral argunent, the tine the court of appeals takes to
i ssue and decide an order to show cause is no |longer than the
time it now takes the court of appeals to find a violation,
order a sanction, and then address a notion for reconsideration.

137 In sum the order to show cause procedure seens
sensi ble fromall vantage points.

138 No nore work is required for the court of appeals to
i ssue an order to show cause than to find a violation and inpose
a sanction. The order to show cause w Il probably save the
court of appeals from addressing notions for reconsideration.
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139 Attorneys are given a neaningful opportunity to
protect their professional reputation and avoid nonetary
sancti ons. Attorneys who truly deserve censure and sanction
will still get their just deserts.

140 By issuing an order to show cause separately from the
opinion on the nerits of the case, the court of appeals prevents
the conplication and <confusion that could arise if two
i ndependent disputes that may be noving in opposite directions
in the court system are connected to one another.

41 The use of an order to show cause has support from
other courts and in anal ogous contexts, although we acknow edge
that historically we did not always see the value in the order
to show cause procedure that we do today.?® In the same context
as the present dispute, the Seventh Crcuit Court of Appeals
regularly issues orders to show cause when the panel believes a
deficient appendix was filed.?? Additionally, the Wsconsin

court of appeals recently issued an order to show cause before

' In 1968, in Dutcher, 37 Ws. 2d at 610, this court,
W thout issuing an order to show cause, summarily found that an
appendi x was deficient and inposed double costs, which was then
an all owabl e penalty. However, in another case that sane year
Li sowski v. Chenenoff, 37 Ws. 2d 610, 632-33, 155 N W2d 619
(1968), the court evidently gave an attorney an opportunity to
explain the contents of his appendi x before inposing a penalty.

22 See, e.g., Kunz v. DeFelice, 538 F.3d 667, 682 (7th Gr.
2008) (giving attorneys an opportunity "to show cause why they
shoul d not be fined or otherw se disciplined").

19



No. 2010AP387- CR

ordering sanctions to be paid for a violation of the rule
governi ng the content of an appendi x. %
142 W cite these exanples to denonstrate that an order to

show cause is an oft-used procedure, well known to both the

court of appeals and counsel.?*

143 We remand for the court of appeals to nodify footnote

2, which, as nodified, mght read as foll ows:

We direct the attorney to show cause in witing why a
violation of Ws. Stat. 8 (Rule) 809.19(2)(a) and (b)
should not be found and why the attorney should not
pay $150.00 to the clerk of the court of appeals as a
sanction for failing to include in the appendix
portions of the record that may have been essential to
an understanding of the Gllion issue. Not ably the
appel l ant's appendi x includes only a select portion of
the sentencing court's pronouncenent and excl udes that
portion where the court discussed these aspects of
Ni el sen's character. See State v. Bons, 2007 W App
124, 1925- 26, 301 Ws. 2d 227, 731 N. W 2d 367
(omtting essential record docunents and filing a
false certification places unwarranted burden on this

23 See State v. Neal, No. 2010AP986-CR, unpublished slip
op., 918 n.2 (Ws. C. App. June 1, 2011) ("[We direct that
[the attorney] shall, within thirty days of the date of this
opi ni on, show cause to this court in witing why she should not
pay $100 to the clerk of this court as a sanction for filing a
false certification. . . . Counsel my alternatively pay the
$100 sanction to the clerk of this court within thirty days of
this opinion wthout showi ng cause why she should be relieved of
the obligation.").

24 The procedure proposed differs slightly from Kunz v.
DeFelice and State v. Neal, cited above, in two ways. First,
the order is an order to show cause why a violation should not
be found and why sanctions are not warranted, in contrast to
finding the existence of a violation and issuing an order to
show cause why sanctions should not follow Second, the order
to show cause is issued as a separate order, rather than in the
opinion on the nerits of the underlying case.
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court and constitutes grounds for nonetary sanction).
Alternatively, the attorney may pay the sanction of
$150.00 within 30 days of this nodification wthout
showi ng cause why the attorney should not be relieved
of this obligation.?®

44 Upon receiving a witten response to the order to show
cause, the court of appeals wll be better able to assess
whether Ws. Stat. 8 (Rule) 809.19(2)(a) was violated, and if
so, whether the violation warrants a nonetary sancti on.

145 For the reasons set forth, we remand the cause to the
court of appeals for proceedings consistent with this opinion.

By the Court.—JFhe cause is remanded to the court of appeals

with directions.

25 The court of appeals inposed the nonetary penalty on the
Ofice of the State Public Defender. The issue of whether the
attorney or the Ofice should be |iable was not addressed by the
parties, and we do not address it.
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