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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng t he ci r cui t  

cour t  or der  gr ant i ng summar y j udgment  i n f avor  of  Onei da Count y. 1  

Thi s case concer ns an agr eement  bet ween Onei da Count y and Wast e 

Management ,  I nc. ,  ( Wast e Management )  f or  t he di sposal  of  

muni ci pal  sol i d wast e.   The agr eement  al l owed Onei da Count y t o 

char ge Wast e Management  a $5. 25 f ee f or  each t on of  muni ci pal  

sol i d wast e t hat  Wast e Management  del i ver ed t o t he Onei da Count y 

                                                 
1 E- Z Rol l  Of f ,  LLC v.  Cnt y.  of  Onei da,  2010 WI  App 76,  325 

Wi s.  2d 423,  785 N. W. 2d 645.  
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Sol i d Wast e Faci l i t y  ( t he Faci l i t y) .   The agr eement  i n t ur n 

al l owed Wast e Management  t o char ge Onei da Count y $24. 50 per  t on 

t o r emove al l  l oaded t r ansf er  t r ai l er s f r om t he Faci l i t y  and 

t r anspor t  t hem t o an appr oved l andf i l l .  

¶2 E- Z Rol l  Of f ,  LLC ( E- Z) ,  whi ch was payi ng a f ee of  

$54. 00 t o Onei da Count y f or  each t on of  muni ci pal  sol i d wast e i t  

del i ver ed t o t he Faci l i t y ,  br ought  sui t  agai nst  Onei da Count y 

al l egi ng t hat  t he agr eement  cr eat ed an i l l egal  r est r ai nt  of  

t r ade i n v i ol at i on of  Wi s.  St at .  § 133. 03( 1)  ( 2005- 06) . 2  The 

ci r cui t  cour t ,  t he Honor abl e Pat r i ck F.  O' Mel i a pr esi di ng,  hel d 

t hat  E- Z coul d not  br i ng sui t  because E- Z had not  f i l ed a t i mel y 

not i ce of  c l ai m i n accor dance wi t h Wi s.  St at .  § 893. 80( 1) ( a) .   

The cour t  of  appeal s r ever sed,  hol di ng t hat  ant i t r ust  act i ons 

br ought  pur suant  t o Wi s.  St at .  § 133. 18 ar e exempt  f r om t he 

not i ce of  c l ai m r equi r ement s f ound i n § 893. 80( 1) .   The quest i on 

bef or e us t her ef or e i s whet her  t he not i ce of  c l ai m r equi r ement s 

f ound i n § 893. 80( 1)  appl y t o ant i t r ust  act i ons br ought  pur suant  

t o § 133. 18.   I f  t he not i ce of  c l ai m r equi r ement s appl y,  we must  

next  consi der  whet her  E- Z sat i sf i ed t hese r equi r ement s.  

¶3 We hol d t hat  ant i t r ust  act i ons br ought  pur suant  t o 

Wi s.  St at .  § 133. 18 ar e not  exempt  f r om t he not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80( 1) .   Addi t i onal l y,  we 

hol d t hat  E- Z di d not  meet  t he r equi r ement s of  § 893. 80( 1) ( a)  

when i t  f ai l ed t o gi ve Onei da Count y not i ce of  i t s  c l ai m wi t hi n 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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t he 120- day l i mi t at i ons per i od.   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s and concl ude t hat  t he c i r cui t  cour t  pr oper l y 

gr ant ed summar y j udgment  i n f avor  of  Onei da Count y.  

I .   BACKGROUND 

¶4 E- Z was f ounded i n 1996 by i t s owner s Todd and Paul a 

Laddusi r e.   I t  was i n t he busi ness of  col l ect i ng sol i d wast e 

f r om r esi dent i al  and commer ci al  cust omer s.   Fr om 1996 t o 2003,  

E- Z was one of  sever al  compani es t hat  haul ed sol i d wast e t o t he 

Faci l i t y .   Dur i ng t hi s t i me,  Onei da Count y char ged al l  haul er s a 

$54. 00 t i ppi ng f ee f or  each t on of  muni ci pal  sol i d wast e t hat  

was del i ver ed t o t he Faci l i t y . 3  A haul er  who del i ver ed at  l east  

100 t ons of  muni ci pal  sol i d wast e t o t he Faci l i t y  coul d qual i f y 

f or  a $10 per  t on r ebat e each year .   E- Z r egul ar l y qual i f i ed f or  

t hi s r ebat e.  

¶5 On June 25,  2003,  Onei da Count y execut ed an agr eement  

wi t h Wast e Management .   Pur suant  t o t hi s agr eement ,  Onei da 

Count y char ged Wast e Management  a $5. 25 t i ppi ng f ee f or  each t on 

of  muni ci pal  sol i d wast e t hat  i t  del i ver ed t o t he Faci l i t y .   Al l  

ot her  haul er s ( i ncl udi ng E- Z)  cont i nued t o pay a $54. 00 t i ppi ng 

f ee.   The agr eement  al so r equi r ed Wast e Management  t o r emove al l  

l oaded t r ansf er  t r ai l er s f r om t he Faci l i t y  and t r anspor t  t hem t o 

an appr oved l andf i l l .   Under  t he agr eement ,  Onei da Count y pai d 

                                                 
3 " Ti ppi ng f ees ar e di sposal  char ges l evi ed agai nst  

col l ect or s who dr op of f  wast e at  a pr ocessi ng f aci l i t y .   They 
ar e cal l ed ' t i ppi ng'  f ees because gar bage t r ucks l i t er al l y t i p 
t hei r  back end t o dump out  t he car r i ed wast e. "   Uni t ed Haul er s  
Ass' n,  I nc.  v.  Onei da- Her ki mer  Sol i d Wast e Mgmt .  Aut h. ,  550 U. S.  
330,  336 n. 1 ( 2007) .  
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Wast e Management  $24. 50 f or  each t on of  muni ci pal  sol i d wast e 

t hat  was l oaded ont o Wast e Management  t r ucks f or  t r anspor t at i on 

t o such a l andf i l l .  

¶6 The par t i es di sput e t he poi nt  i n t i me when E- Z l ear ned 

of  Onei da Count y ' s agr eement  wi t h Wast e Management .   E- Z 

cont ends t hat  i t  f i r st  l ear ned of  t he agr eement  i n Febr uar y 2004 

when one of  i t s  empl oyees was pr esent  at  t he Faci l i t y  and saw a 

scal e t i cket  t hat  showed t he l ower  t i ppi ng f ee char ged t o Wast e 

Management .   Onei da Count y c l ai ms t hat  E- Z r ecei ved not i ce of  

t he agr eement  v i a a publ i c r equest  f or  pr oposal s t hat  was 

publ i shed i n Apr i l  2003.   I n addi t i on,  Onei da Count y c l ai ms t hat  

Todd Laddusi r e at t ended a meet i ng i n June 2003 i n whi ch Onei da 

Count y Sol i d Wast e Di r ect or  Bar t  Sext on advi sed i nt er est ed 

haul er s of  t he pr oposed $5. 25 t i ppi ng f ee as wel l  as t he ot her  

t er ms whi ch wer e event ual l y i ncor por at ed i nt o Onei da Count y ' s 

cont r act  wi t h Wast e Management .  

¶7 I t  i s  undi sput ed t hat  on Febr uar y 17,  2004,  t he 

Laddusi r es met  wi t h Sext on t o pr esent  t hei r  concer ns r egar di ng 

Onei da Count y ' s agr eement  wi t h Wast e Management .   The f ocus of  

t he Laddusi r es'  concer n was t he $5. 25 t i ppi ng f ee Wast e 

Management  pai d t o Onei da Count y under  t he agr eement .   The 

Laddusi r es wer e upset  t hat  Wast e Management ' s t i ppi ng f ee was 

dr amat i cal l y l ess t han t he $54. 00 t i ppi ng f ee E- Z pai d t o Onei da 

Count y.   At  t he Febr uar y 17,  2004 meet i ng,  t he Laddusi r es t ol d 

Sext on t hat  t hey bel i eved t he agr eement  cr eat ed a " monopol y. "   

They demanded t hat  E- Z' s t i ppi ng f ee be r educed t o $24. 50 per  

t on.   Sext on r ef used t o r educe E- Z' s t i ppi ng f ee.  
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¶8 I n Apr i l  2004,  E- Z f i l ed a wr i t t en compl ai nt  wi t h t he 

Wi sconsi n Depar t ment  of  Agr i cul t ur e,  Tr ade and Consumer  

Pr ot ect i on ( DATCP) .   The compl ai nt  al l eged t hat  t he agr eement  

bet ween Onei da Count y and Wast e Management  const i t ut ed a 

monopol y,  and t hat  E- Z shoul d be " r ei mbur sed"  f or  t he t i ppi ng 

f ees i t  had pai d t o Onei da Count y i n excess of  $5. 25 per  t on 

s i nce t hat  agr eement  was execut ed.   The compl ai nt  al l eged t hat  

t hi s " r ei mbur sement "  t ot al ed " about  $98, 000. "  

¶9 On May 4,  2004,  t he DATCP f or war ded t he compl ai nt  t o 

Sext on,  who r esponded by l et t er  on May 20.   I n hi s r esponse 

l et t er ,  Sext on di sput ed each of  E- Z' s char ges and went  on t o 

st at e t hat  t he cont r act  bi ddi ng pr ocess had been conduct ed i n 

accor dance wi t h appr opr i at e st at e st at ut es.   Addi t i onal l y,  

Sext on st at ed t hat  E- Z,  al ong wi t h any ot her  busi ness ent i t y,  

woul d have had t he r i ght  t o submi t  a bi d dur i ng t he bi ddi ng 

pr ocess.  

¶10 On Sept ember  28,  2005,  E- Z f i l ed a " Not i ce of  I nj ur y"  

and " St at ement  of  Cl ai m"  wi t h t he Onei da Count y Cl er k of  Cour t s.   

I n i t s Not i ce of  I nj ur y,  E- Z asser t ed t hat  i t  was i nj ur ed when 

Onei da Count y ent er ed i nt o a conspi r acy t o r est r ai n t r ade i n 

v i ol at i on of  Wi s.  St at .  § 133. 03 by execut i ng t he agr eement  wi t h 

Wast e Management .   I n i t s St at ement  of  Cl ai m,  E- Z cl ai med 
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$239, 814. 69 f or  l oss of  past  ear ni ngs and $959, 285. 76 f or  l oss 

of  f ut ur e ear ni ngs. 4  Onei da Count y deni ed E- Z' s c l ai m.  

¶11 On Apr i l  20,  2006,  E- Z f i l ed sui t  agai nst  Onei da 

Count y i n t he Ci r cui t  Cour t  f or  Onei da Count y,  t he Honor abl e 

Rober t  E.  Ki nney t hen pr esi di ng, 5 seeki ng ( 1)  a decl ar at or y  

j udgment  t hat  Onei da Count y ' s agr eement  wi t h Wast e Management  

const i t ut ed an i l l egal  r est r ai nt  of  t r ade i n v i ol at i on of  Wi s.  

St at .  § 133. 03( 1) , 6 and ( 2)  t r ebl e damages,  at t or neys f ees,  and 

cost s pur suant  t o Wi s.  St at .  § 133. 18.  

¶12 On Sept ember  29,  2008,  Onei da Count y f i l ed a mot i on 

f or  summar y j udgment ,  ar gui ng t hat  E- Z f ai l ed t o compl y wi t h t he 

                                                 
4 As we di scuss i n ¶20,  i n or der  t o sue a gover nment al  

ent i t y,  a pl ai nt i f f  must  f i l e a " not i ce of  t he c i r cumst ances of  
t he c l ai m"  wi t hi n 120 days of  t he event  gi v i ng r i se t o t he c l ai m 
and must  al so f i l e a separ at e " c l ai m cont ai ni ng t he cl ai mant ' s 
addr ess and r el i ef  sought . "   For  t he sake of  c l ar i t y,  we use t he 
phr ase " not i ce of  c l ai m"  t o r ef er  t o t he " not i ce of  t he 
c i r cumst ances of  t he c l ai m"  r equi r ed by Wi s.  St at .  
§ 893. 80( 1) ( a) .   Fur t her ,  we use t he phr ase " st at ement  of  c l ai m"  
t o r ef er  t o t he " c l ai m cont ai ni ng t he addr ess of  t he c l ai mant  
and an i t emi zed st at ement  of  t he r el i ef  sought "  f ound i n Wi s.  
St at .  § 893. 80( 1) ( b) .  

5 Judge Ki nney r et i r ed dur i ng t he pendency of  t hi s act i on 
and Judge O' Mel i a pr esi ded over  t he mot i on f or  summar y j udgment .  

6 Wi s.  St at .  § 133. 03( 1)  st at es t hat :  

Ever y cont r act ,  combi nat i on i n t he f or m of  t r ust  or  
ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  t r ade or  
commer ce i s i l l egal .   Ever y per son who makes any 
cont r act  or  engages i n any combi nat i on or  conspi r acy 
i n r est r ai nt  of  t r ade or  commer ce i s gui l t y of  a Cl ass 
H f el ony,  except  t hat ,  not wi t hst andi ng t he maxi mum 
f i ne speci f i ed i n s.  939. 50( 3) ( h) ,  t he per son may be 
f i ned not  mor e t han $100, 000 i f  a cor por at i on,  or ,  i f  
any ot her  per son,  may be f i ned not  mor e t han $50, 000.  
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not i ce of  c l ai m r equi r ement s f ound i n Wi s.  St at .  § 893. 80( 1) .   

Speci f i cal l y,  Onei da Count y ar gued t hat  E- Z ser ved i t s not i ce of  

c l ai m wel l  beyond t he 120- day t i me l i mi t  pr ovi ded i n 

§ 893. 80( 1) ( a) .   The ci r cui t  cour t  agr eed wi t h Onei da Count y and 

r ej ect ed E- Z' s ar gument  t hat  ant i t r ust  act i ons br ought  pur suant  

t o Wi s.  St at .  § 133. 18 ar e exempt  f r om t he not i ce of  c l ai m 

r equi r ement s f ound i n § 893. 80( 1) .   The ci r cui t  cour t  f ound t hat  

t he 120- day l i mi t at i ons per i od began t o accr ue on June 25,  2003,  

when t he agr eement  was si gned,  and t hat  t he Laddusi r es'  

Sept ember  28,  2005 not i ce of  c l ai m was unt i mel y.   Addi t i onal l y,  

t he c i r cui t  cour t  f ound t hat  E- Z had f ai l ed t o est abl i sh t hat  

Onei da Count y had act ual  knowl edge of  t he c l ai m and f ur t her  

f ound t hat  E- Z had f ai l ed t o est abl i sh t hat  Onei da Count y was 

not  pr ej udi ced by t he unt i mel y not i ce.   As a r esul t ,  t he c i r cui t  

cour t  gr ant ed summar y j udgment  i n f avor  of  Onei da Count y.  

¶13 E- Z appeal ed and,  i n a publ i shed deci s i on,  t he cour t  

of  appeal s r ever sed t he j udgment  of  t he c i r cui t  cour t . 7  Appl y i ng 

t he t hr ee- f act or  t est  set  f or t h i n Town of  Bur ke v.  Ci t y of  

Madi son,  225 Wi s.  2d 615,  625,  593 N. W. 2d 822 ( Ct .  App.  1999) ,  

t he cour t  of  appeal s concl uded t hat  ( 1)  Wi s.  St at .  § 133. 18 

cont ai ned a speci f i c  st at ut or y scheme f or  ant i t r ust  act i ons, 8  E-

Z Rol l  Of f ,  325 Wi s.  2d 423,  ¶18;   ( 2)  appl y i ng t he not i ce of  

                                                 
7 E- Z Rol l  Of f ,  325 Wi s.  2d 423.  

8 As we expl ai n i n Par t  I I I . A. 1. ,  a " speci f i c  st at ut or y 
scheme"  exi st s when t he t er ms of  a speci f i c  s t at ut e conf l i c t  
wi t h t he gener al  not i ce of  c l ai m r equi r ement s f ound i n Wi s.  
St at .  § 893. 80( 1) ( a) .  
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c l ai m r equi r ement s t o ant i t r ust  act i ons br ought  pur suant  t o 

§ 133. 18 woul d hi nder  t he l egi s l at ur e' s pr ef er ence f or  pr ompt  

r esol ut i on of  ant i t r ust  c l ai ms,   I d. ,  ¶24;  and ( 3)  t he pur poses 

of  pr ovi di ng a not i ce of  c l ai m woul d not  be f ur t her ed i f  t he 

not i ce of  c l ai m r equi r ement s wer e appl i ed t o ant i t r ust  act i ons.   

I d. ,  ¶27.   The cour t  of  appeal s hel d t hat  ant i t r ust  act i ons ar e 

exempt  f r om t he not i ce of  c l ai m r equi r ement s.   I d. ,  ¶32.   

Accor di ngl y,  t he cour t  of  appeal s r ever sed t he ci r cui t  cour t .  

¶14 Onei da Count y t hen pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed.  

I I .   STANDARD OF REVI EW 

¶15 Thi s case comes bef or e us on summar y j udgment .   " We 

r evi ew t he gr ant  of  a mot i on f or  summar y j udgment  de novo,  and 

appl y t he met hodol ogy speci f i ed i n Wi s.  St at .  § 802. 08.   That  

i s,  we det er mi ne whet her  t her e i s any genui ne i ssue as t o any 

mat er i al  f act ,  and i f  not ,  whi ch par t y i s ent i t l ed t o j udgment  

as a mat t er  of  l aw. "   Bor ek Cr anber r y Mar sh,  I nc.  v.  Jackson 

Cnt y. ,  2010 WI  95,  ¶11,  328 Wi s.  2d 613,  785 N. W. 2d 615.  

¶16 Thi s case al so i nvol ves t he i nt er pr et at i on of  t he 

not i ce of  c l ai m st at ut e,  f ound i n Wi s.  St at .  § 893. 80,  and t he 

i nt er pr et at i on of  t he ant i t r ust  damages st at ut e,  f ound i n Wi s.  

St at .  § 133. 18.   The i nt er pr et at i on of  a st at ut e i s a quest i on 

of  l aw t hat  we r evi ew de novo.   Hocki ng v.  Ci t y of  Dodgevi l l e,  

2010 WI  59,  ¶17,  326 Wi s.  2d 155,  785 N. W. 2d 398.  

¶17 Whet her  a gover nment al  ent i t y had act ual  not i ce of  a 

pl ai nt i f f ' s  c l ai m pr esent s a mi xed quest i on of  f act  and l aw.   

Ol sen v.  Twp.  of  Spooner ,  133 Wi s.  2d 371,  377,  395 N. W. 2d 808 
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( Ct .  App.  1986) .   What  t he gover nment al  ent i t y knew about  t he 

pl ai nt i f f ' s  c l ai m i s a f act ual  f i ndi ng and may not  be over t ur ned 

unl ess c l ear l y  er r oneous.   I d.   Whet her  t he gover nment al  

ent i t y ' s knowl edge const i t ut ed act ual  not i ce under  t he l aw i s a 

l egal  concl usi on we r evi ew de novo.   I d.   The pl ai nt i f f  bear s 

t he bur den of  pr ovi ng act ual  not i ce.   Wei ss v.  Ci t y of  

Mi l waukee,  79 Wi s.  2d 213,  227,  255 N. W. 2d 496 ( 1977) .  

¶18 Whet her  a gover nment al  ent i t y suf f er ed pr ej udi ce i s 

al so a mi xed quest i on of  f act  and l aw.   Ol sen,  133 Wi s.  2d at  

378.   We uphol d t he c i r cui t  cour t ' s  f act ual  f i ndi ngs unl ess 

c l ear l y er r oneous.   I d.  at  378- 79.   How t hese f act s f i t  t he 

st at ut or y concept  of  pr ej udi ce i s a quest i on of  l aw we r evi ew de 

novo.   I d.  at  379.   The pl ai nt i f f  bear s t he bur den of  pr ovi ng 

l ack of  pr ej udi ce.   Wei ss,  79 Wi s.  2d at  227.  

I I I .   DI SCUSSI ON 

¶19 Thi s case r equi r es us t o exami ne t wo i ssues.   Fi r st ,  

we consi der  whet her  ant i t r ust  c l ai ms br ought  pur suant  t o Wi s.  

St at .  § 133. 18 ar e exempt  f r om t he not i ce of  c l ai m r equi r ement s 

f ound i n Wi s.  St at .  § 893. 80.   Second,  we consi der  whet her  E- Z 

sat i sf i ed t he not i ce of  c l ai m r equi r ement s set  f or t h i n 

§ 893. 80( 1) .   We di scuss each i ssue i n t ur n.  

A.   Ant i t r ust  Cl ai ms Br ought  Pur suant  t o Wi s.  St at .  § 133. 18 Ar e 

Not  Exempt  f r om t he Not i ce of  Cl ai m Requi r ement s Found i n Wi s.  

St at .  § 893. 80( 1)  

 ¶20 I n or der  t o commence a l awsui t  agai nst  a gover nment al  

ent i t y,  a c l ai mant  must ,  as a pr ecur sor  t o act ual l y f i l i ng sui t ,  

ser ve wr i t t en not i ce of  t he c i r cumst ances of  t he c l ai m wi t hi n 
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120 days af t er  t he happeni ng of  t he event . 9  Wi s.  St at .  

§ 893. 80( 1) .   Addi t i onal l y,  a c l ai mant  must  pr esent  a wr i t t en 

c l ai m t o an appr opr i at e of f i c i al .   § 893. 80( 1) ( b) .   When such a 

                                                 
9 Wi s.  St at .  § 893. 80( 1)  r eads i n r el evant  par t :   

 ( 1)  Except  as pr ovi ded i n subs.  ( 1g) ,  ( 1m) ,  ( 1p)  and 
( 8) ,  no act i on may be br ought  or  mai nt ai ned agai nst  
any vol unt eer  f i r e company or gani zed under  ch.  213,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency t her eof  nor  agai nst  any of f i cer ,  of f i c i al ,  
agent  or  empl oyee of  t he cor por at i on,  subdi v i s i on or  
agency f or  act s done i n t hei r  of f i c i al  capaci t y or  i n 
t he cour se of  t hei r  agency or  empl oyment  upon a c l ai m 
or  cause of  act i on unl ess:  

( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s  ser ved on t he vol unt eer  f i r e company,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency and on t he of f i cer ,  of f i c i al ,  agent  or  empl oyee 
under  s.  801. 11.  Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  t he f i r e company,  
cor por at i on,  subdi v i s i on or  agency had act ual  not i ce 
of  t he c l ai m and t he cl ai mant  shows t o t he 
sat i sf act i on of  t he cour t  t hat  t he del ay or  f ai l ur e t o 
gi ve t he r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency or  t o t he def endant  of f i cer ,  of f i c i al ,  agent  
or  empl oyee;  and 

( b)  A cl ai m cont ai ni ng t he addr ess of  t he 
c l ai mant  and an i t emi zed st at ement  of  t he r el i ef  
sought  i s pr esent ed t o t he appr opr i at e c l er k or  per son 
who per f or ms t he dut i es of  a c l er k or  secr et ar y f or  
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency and t he cl ai m i s di sal l owed.  

We di scuss except i ons t o t hi s gener al  r ul e i n Par t  I I I . B. 2.  
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c l ai m i s di sal l owed,  a c l ai mant  has si x mont hs t o br i ng sui t .   

§ 893. 80( 1g) . 10 

¶21 We i ni t i al l y  r ecogni zed i n Depar t ment  of  Nat ur al  

Resour ces v.  Ci t y of  Waukesha,  184 Wi s.  2d 178,  191,  515 

N. W. 2d 888 ( 1994) ,  t he pl ai n meani ng of  Wi s.  St at .  § 893. 80:  

" [ t ] he l anguage of  t he st at ut e c l ear l y and unambi guousl y makes 

t he not i ce of  c l ai m r equi r ement s appl i cabl e t o al l  act i ons. "   

However ,  we subsequent l y acknowl edged i n Auchi nl eck t hat  our  

hol di ng i n Waukesha had been " t oo br oad. "   St at e ex.  r el  

Auchi nl eck v.  Town of  LaGr ange,  200 Wi s.  2d 585,  597,  547 

N. W. 2d 587 ( 1996)  ( exempt i ng cl ai ms f or  open r ecor ds v i ol at i ons 

and open meet i ngs v i ol at i ons f r om t he appl i cat i on of  Wi s.  St at .  

§ 893. 80) .  

¶22 A number  of  cases f ol l owi ng Auchi nl eck cr eat ed 

addi t i onal  except i ons t o t he not i ce of  c l ai m r equi r ement s.   See 

Gi l l en v.  Ci t y  of  Neenah,  219 Wi s.  2d 806,  822- 23,  580 

N. W. 2d 628 ( 1998)  ( exempt i ng act i ons t o enj oi n v i ol at i ons of  t he 

publ i c t r ust  doct r i ne under  Wi s.  St at .  § 30. 294) ;  Li t t l e 

Si ssabagama Lake Shor e Owner s Ass' n,  I nc. ,  v.  Town of  Edgewat er ,  

208 Wi s.  2d 259,  265,  559 N. W. 2d 914 ( Ct .  App.  1997)  ( exempt i ng 

act i ons t o appeal  a count y boar d' s det er mi nat i on r egar di ng t he 

r equi r ement s f or  t ax- exempt  st at us under  Wi s.  St at .  

§ 70. 11( 20) ( d) ) ;  Gamr ot h v.  Vi l l .  of  Jackson,  215 Wi s.  2d 251,  

                                                 
10 A c l ai m may be di sal l owed i n t wo ways.   Fi r st ,  t he 

gover nment al  ent i t y may ser ve a wr i t t en not i ce of  di sal l owance 
on t he cl ai mant .   Wi s.  St at .  § 893. 80( 1g) .   Second,  i f  t he 
gover nment al  ent i t y f ai l s  t o act  wi t hi n 120 days,  t he c l ai m i s 
consi der ed di sal l owed.   I d.  
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259,  571 N. W. 2d 917 ( Ct .  App.  1997)  ( exempt i ng act i ons t o appeal  

speci al  assessment s under  Wi s.  St at .  § 66. 60( 12) ( a) ) .  

¶23 I n Town of  Bur ke,  225 Wi s.  2d 615,  t he cour t  of  

appeal s pr ovi ded a st r uct ur e f or  anal yzi ng our  not i ce of  c l ai m 

j ur i spr udence.   Af t er  exami ni ng our  pr i or  not i ce of  c l ai m case 

l aw,  t he cour t  of  appeal s concl uded t hat  t hr ee f act or s shoul d be 

consi der ed when det er mi ni ng whet her  t o exempt  a speci f i c  st at ut e 

f r om t he not i ce of  c l ai m r equi r ement s:  ( 1)  whet her  t her e i s a 

speci f i c  st at ut or y scheme f or  whi ch t he pl ai nt i f f  seeks 

exempt i on;  ( 2)  whet her  enf or cement  of  t he not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80 woul d hi nder  a 

l egi s l at i ve pr ef er ence f or  a pr ompt  r esol ut i on of  t he t ype of  

c l ai m under  consi der at i on;  and ( 3)  whet her  t he pur poses f or  

whi ch § 893. 80 was enact ed woul d be f ur t her ed by r equi r i ng t hat  

a not i ce of  c l ai m be f i l ed.   I d.  at  625.   Appl y i ng t hi s 

f r amewor k,  t he Town of  Bur ke cour t  concl uded t hat  t he muni ci pal  

annexat i on pr ocedur es set  f or t h i n Wi s.  St at .  § 66. 021 wer e 

exempt  f r om t he not i ce of  c l ai m r equi r ement s.   I d.  at  626.  

 ¶24 The t hr ee f act or s ar t i cul at ed i n Town of  Bur ke have 

si nce become t he accept ed f r amewor k by whi ch our  appel l at e 

cour t s have consi der ed except i ons t o t he not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80.   See Ecker  Br os.  v.  

Cal umet  Cnt y. ,  2009 WI  App 112,  ¶6,  321 Wi s.  2d 51,  722 

N. W. 2d 240;  Oak Cr eek Ci t i zen' s Act i on Comm.  v.  Ci t y of  Oak 

Cr eek,  2007 WI  App 196,  ¶7,  304 Wi s.  2d 702,  738 N. W. 2d 168;  

Nesbi t t  Far ms,  LLC v.  Ci t y of  Madi son,  2003 WI  App 122,  ¶9,  265 

Wi s.  2d 422,  665 N. W. 2d 379.   We f i nd t he Town of  Bur ke t est  
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appr opr i at e and t her ef or e appl y i t  t o det er mi ne whet her  

ant i t r ust  act i ons br ought  pur suant  t o Wi s.  St at .  § 133. 18 ar e 

exempt  f r om t he not i ce of  c l ai m r equi r ement s f ound i n § 893. 80.  

1.   Speci f i c  St at ut or y Scheme 

 ¶25  The f i r st  f act or  we consi der  i s " whet her  t her e i s a 

speci f i c  st at ut or y scheme f or  whi ch t he pl ai nt i f f  seeks 

exempt i on"  f r om t he not i ce of  c l ai m r equi r ement s f ound i n Wi s.  

St at .  § 893. 80.   Town of  Bur ke,  225 Wi s.  2d at  625.   I f  a 

st at ut e pr ovi des a speci f i c  st at ut or y scheme t hat  conf l i c t s wi t h 

t he gener al  i nt ent  behi nd t he 120- day t i me l i mi t  pr ovi ded i n 

Wi s.  St at .  § 893. 80,  t hen t he speci f i c  st at ut or y scheme wi l l  

t ake pr ecedence.   Ci t y of  Raci ne v.  Wast e Faci l i t y  Si t i ng Bd. ,  

216 Wi s.  2d 616,  625,  575 N. W. 2d 712 ( 1998) .  

¶26 I n t he i nst ant  case,  t he cour t  of  appeal s r el i ed on 

our  deci s i on i n Gi l l en v.  Ci t y of  Neenah t o concl ude t hat  t he  

st at ut or y scheme f or  ant i t r ust  act i ons br ought  pur suant  t o Wi s.  

St at .  § 133. 18 t akes pr ecedence over  t he gener al  not i ce of  c l ai m 

r equi r ement s of  § 893. 80( 1) .   We di sagr ee.   I n Gi l l en,  we hel d 

t hat  when a st at ut e al l ows a c l ai mant  t o seek i mmedi at e 

i nj unct i ve r el i ef ,  t hat  st at ut e i r r econci l abl y conf l i c t s wi t h 

t he gener al  not i ce of  c l ai m pr ovi s i ons of  Wi s.  St at .  § 893. 80,  

" whi ch r equi r es a pl ai nt i f f  t o pr ovi de a gover nment al  body wi t h 

a not i ce of  c l ai m,  and t o wai t  120 days or  unt i l  t he c l ai m i s  

di sal l owed bef or e f i l i ng an act i on. "   Gi l l en,  219 Wi s.  2d at  

822.   The Gi l l en cour t  concl uded t hat ,  because appl i cat i on of  

t he 120- day t i me l i mi t  i mposed by Wi s.  St at .  § 893. 80( 1) ( b)  

c l ear l y f r ust r at ed t he pl ai nt i f f s '  speci f i c  r i ght  t o i mmedi at e 
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i nj unct i ve r el i ef ,  t he pr ocedur es set t i ng f or t h i nj unct i ve 

r el i ef  t ook pr ecedence over  t he gener al  not i ce pr ovi s i ons of  

§ 893. 80.  

¶27 As i l l ust r at ed i n Gi l l en,  our  appel l at e cour t s have 

gener al l y concl uded t hat  a speci f i c  st at ut or y scheme conf l i c t s 

wi t h t he not i ce of  c l ai m r equi r ement s f ound i n Wi s.  St at .  

§ 893. 80 when t he speci f i c  st at ut e cont ai ns a mor e r est r i ct i ve 

l i mi t at i ons per i od t han t he 120- day not i ce of  c l ai m 

r equi r ement s.   See i d.  at  821- 22 ( speci f i c  st at ut e al l owed 

i mmedi at e i nj unct i ve r el i ef ) ;  Auchi nl eck,  200 Wi s.  2d at  592 

( speci f i c  st at ut e al l owed an act i on t o be commenced wi t hi n 20 

days) ;  Town of  Bur ke,  225 Wi s.  2d at  625 ( speci f i c  st at ut e 

r equi r ed an act i on t o be commenced wi t hi n 90 days) ;  Li t t l e 

Si ssabagama,  208 Wi s.  2d at  266 ( speci f i c  st at ut e r equi r ed an 

act i on t o be commenced wi t hi n 90 days) ;  Oak Cr eek Ci t i zen' s 

Act i on Comm. ,  304 Wi s.  2d at  709 ( speci f i c  st at ut e r equi r ed 

cl er k t o t ake act i on wi t hi n 15 days and common counci l  t o t ake 

act i on wi t hi n 30 days) .  

¶28 Whi l e we f i nd t he r easoni ng of  Gi l l en t o be 

i nst r uct i ve,  we concl ude t hat  i t s hol di ng i s i nappl i cabl e t o t he 

pr esent  case.   I n cont r ast  t o t he pl ai nt i f f s i n Gi l l en,  E- Z does  

not  seek i mmedi at e i nj unct i ve r el i ef  under  § 133. 16.   Rat her ,  E-

Z seeks decl ar at or y r el i ef  and damages under  Wi s.  St at .  
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§ 133. 18. 11  Unl i ke i mmedi at e i nj unct i ve r el i ef ,  whi ch " i s 

desi gned t o pr event  i nj ur y, "  Gi l l en,  219 Wi s.  2d at  821,  

decl ar at or y r el i ef  i s  not ,  by i t s nat ur e,  i n conf l i c t  wi t h 

pr ovi di ng gover nment al  ent i t i es  a 120- day per i od t o r evi ew a 

c l ai m. 12  We not e t hat  t he Decl ar at or y Judgment  Act ,  f ound i n 

Wi s.  St at .  § 806. 04,  pr ovi des no st at ut e of  l i mi t at i ons.   We 

f ur t her  not e t hat  § 133. 18 pr ovi des a s i x- year  l i mi t at i ons 

per i od f or  act i ons seeki ng damages f or  v i ol at i ons of  ant i t r ust  

                                                 
11 The pr ayer  f or  r el i ef  cont ai ned i n E- Z' s compl ai nt  

r equest s onl y ( 1)  a decl ar at or y j udgment  t hat  t he agr eement  i s 
i n v i ol at i on of  Wi s.  St at .  § 133. 03( 1) ,  and ( 2)  damages,  
at t or neys f ees,  and cost s pur suant  t o Wi s.  St at .  § 133. 18.   E- Z 
made no r equest  f or  an i nj unct i on under  Wi s.  St at .  § 133. 16.   
The ci r cui t  cour t  c l ar i f i ed t hi s at  t he summar y j udgment  
hear i ng:  

[ Counsel  f or  E- Z] :    .  .  .  We' r e aski ng,  Your  Honor ,  
f or  i nj unct i ve r el i ef  so t hi s  met hod of  oper at i on 
st ops and st ops i mmedi at el y.  

[ The Cour t ] :  See,  I  di dn' t  r ead your  compl ai nt  as 
aski ng f or  i nj unct i ve r el i ef ,  but  per haps I  mi ssed 
t hat .  

[ Counsel  f or  E- Z] :  Let  me f i nd i t .   Wel l ,  maybe i t  
woul d be bet t er  st at ed as t o——as t o decl ar at or y 
r el i ef ,  t hat  i s  decl ar i ng t he cont r act  by i l l egal  I  
t hi nk i s t he way I  phr ased i t  i n my compl ai nt .  

12 " Decl ar at or y r el i ef "  i s  " a bi ndi ng adj udi cat i on t hat  
est abl i shes t he r i ght s and ot her  l egal  r el at i ons of  t he par t i es 
wi t hout  pr ovi di ng f or  or  or der i ng enf or cement . "   Bl ack' s Law 
Di ct i onar y 846 ( 7t h ed.  1999) .   I n cont r ast ,  " i nj unct i ve r el i ef "  
ent i t l es a par t y t o " a cour t  or der  commandi ng or  pr event i ng an 
act i on, "  I d.  at  788,  and " i s usual l y r equest ed si mul t aneousl y 
wi t h,  or  soon af t er ,  commenci ng an act i on by a mot i on f or  a 
t empor ar y r est r ai ni ng or der  and/ or  a pr el i mi nar y i nj unct i on. "    
Gi l l en,  219 Wi s.  2d at  821.  
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l aw. 13  Accor di ngl y,  nei t her  E- Z' s c l ai m f or  decl ar at or y r el i ef  

nor  E- Z' s c l ai m f or  damages i s br ought  pur suant  t o a speci f i c  

st at ut e whose t er ms conf l i c t  wi t h t he gener al  not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80.  

                                                 
13 Wi sconsi n St at .  § 133. 18( 1) ( b)  st at es t hat  " [ n] o damages,  

i nt er est  on damages,  cost s or  at t or ney f ees may be r ecover ed 
under  t hi s chapt er  f r om any l ocal  gover nment al  uni t  or  agai nst  
any of f i c i al  or  empl oyee of  a l ocal  gover nment al  uni t  who act ed 
i n an of f i c i al  capaci t y. "   Subsect i on ( 1) ( b)  i s seemi ngl y i n 
t ensi on wi t h § 133. 18( 6) ,  whi ch caps t he amount  of  monet ar y 
damages a pl ai nt i f f  may r ecover  i n a sui t  agai nst  a gover nment al  
ent i t y.   The ci r cui t  cour t ,  r el yi ng on subsect i on ( 1) ( b) ,  st r uck 
E- Z' s r equest  f or  t r ebl e damages,  cost s,  and at t or ney f ees under  
§ 133. 18( 1) ( a) .   However ,  t he ci r cui t  cour t  expr essl y r eser ved 
t he quest i on of  whet her  t he l anguage of  subsect i on ( 1) ( b)  
" pr ecl udes r ecover y of  any monet ar y damages agai nst  [ Onei da]  
Count y f or  v i ol at i ons al l eged under  any pr ovi s i on i n Wi s.  St at .  
ch.  133. "   Nei t her  t he c i r cui t  cour t  nor  t he cour t  of  appeal s 
f ur t her  addr essed t hi s t ensi on because bot h cour t s concl uded 
t hat  t he quest i on of  whet her  t he not i ce of  c l ai m st at ut e appl i ed 
was di sposi t i ve.   Thi s i ssue was not  br i ef ed bef or e t hi s cour t  
and we t her ef or e need not  addr ess whet her  E- Z pl ed a v i abl e 
c l ai m f or  damages agai nst  Onei da Count y pur suant  t o § 133. 18.  
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 ¶29 We t her ef or e hol d t hat  § 133. 18 does not  cont ai n a 

speci f i c  st at ut or y scheme i n conf l i c t  wi t h t he not i ce of  c l ai m 

r equi r ement s f ound i n § 893. 80. 14 

2.   Legi s l at i ve Pr ef er ence f or  Pr ompt  Resol ut i on 

 ¶30 The second f act or  we consi der  i s " whet her  enf or cement  

of  Wi s.  St at .  § 893. 80 woul d hi nder  a l egi s l at i ve pr ef er ence f or  

a pr ompt  r esol ut i on of  t he t ype of  c l ai m under  consi der at i on. "   

Town of  Bur ke,  225 Wi s.  2d at  625.   We t her ef or e exami ne whet her  

t he l egi s l at ur e has expr essed a pr ef er ence f or  pr ompt  r esol ut i on 

of  ant i t r ust  damages act i ons pur suant  t o Wi s.  St at .  § 133. 18 

and,  i f  so,  whet her  appl y i ng t he 120- day not i ce of  c l ai m 

r equi r ement s woul d somehow hi nder  t hat  pr ef er ence.  

 ¶31 Wi sconsi n St at .  § 133. 18( 5)  r equi r es t hat  " [ e] ach 

ci v i l  act i on under  t hi s chapt er  and each mot i on or  ot her  

pr oceedi ng i n such act i on shal l  be expedi t ed i n ever y way and 

shal l  be hear d at  t he ear l i est  pr act i cabl e dat e. "   Thi s l anguage 

demonst r at es t he l egi s l at ur e' s pr ef er ence f or  t he pr ompt  

                                                 
14 The cour t  of  appeal s al so r el i ed on Nesbi t t  i n hol di ng 

t hat  Wi s.  St at .  § 133. 18 act i ons const i t ut ed a speci f i c  
st at ut or y scheme.   Nesbi t t  Far ms,  LLC v.  Ci t y of  Madi son,  2003 
WI  App 122,  265 Wi s.  2d 422,  665 N. W. 2d 379.   I n Nesbi t t ,  t he 
cour t  of  appeal s  consi der ed whet her  condemnat i on appeal s br ought  
under  Wi s.  St at .  § 32. 05 wer e subj ect  t o t he not i ce of  c l ai m 
r equi r ement s.   The Nesbi t t  cour t  hel d t hat  Wi s.  St at .  § 32. 05 
pr ovi ded a det ai l ed " pr ocedur e and deadl i ne f or  commenci ng 
[ condemnat i on]  act i ons,  as wel l  as speci f y i ng ot her  mat t er s,  
such as how ot her  i nt er est ed par t i es may j oi n t he appeal  and 
what  i ssues may be t r i ed. "   I d. ,  ¶10.   Wi s.  St at .  § 133. 18 
cont ai ns no such det ai l ed pr ocedur es.   I nst ead,  § 133. 18 mer el y 
cr eat es a cause of  act i on,  def i nes t he damages,  and pr ovi des a 
l engt hy s i x- year  st at ut e of  l i mi t at i ons.   Nesbi t t  i s ,  t her ef or e,  
easi l y di st i ngui shabl e.  
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r esol ut i on of  ant i t r ust  c l ai ms br ought  pur suant  t o Wi s.  St at .  

§ 133. 18.   E- Z ar gues t hat  appl y i ng t he not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80 t o ant i t r ust  act i ons 

br ought  pur suant  t o § 133. 18 hi nder s pr ompt  r esol ut i on of  such 

cl ai ms.   As t he c i r cui t  cour t  cor r ect l y r ecogni zed,  appl y i ng t he 

not i ce of  c l ai m r equi r ement s t o ant i t r ust  act i ons br ought  

pur suant  t o § 133. 18 pr omot es,  r at her  t han hi nder s,  t he 

l egi s l at ur e' s pr ef er ence f or  expedi ency i n t he adj udi cat i on of  

such cl ai ms.  

¶32 Thi s i s so because or di nar i l y  a pl ai nt i f f  has s i x 

year s t o seek damages pur suant  t o Wi s.  St at .  § 133. 18.   See 

§ 133. 18( 2) .   However ,  i f  a pl ai nt i f f  advances a c l ai m agai nst  a 

gover nment al  ent i t y,  i t  i s  subj ect  t o t he not i ce of  c l ai m 

r equi r ement s.   See Wi s.  St at .  § 893. 80.   I n t hat  case,  t he 

pl ai nt i f f  woul d be r equi r ed t o ser ve wr i t t en not i ce of  t he c l ai m 

upon t he gover nment al  ent i t y wi t hi n 120 days af t er  t he event  

gi v i ng r i se t o t he c l ai m.   See § 893. 80( 1) ( a) .   I f  t he c l ai m i s 

di sal l owed,  t he pl ai nt i f f  whose cl ai m has been deni ed woul d have 

onl y s i x mont hs,  as opposed t o t he s i x year s ot her wi se af f or ded 

by Wi s.  St at .  § 133. 18( 2) ,  t o f i l e t he compl ai nt .   See 

§ 893. 80( 1g) .   I t  i s  c l ear  t hat  such t i mel i nes encour age,  r at her  

t han hi nder ,  t he pr ompt  r esol ut i on of  § 133. 18 act i ons.  

¶33 Accor di ngl y,  we hol d t hat  enf or ci ng t he gener al  not i ce 

of  c l ai m r equi r ement s f ound i n Wi s.  St at .  § 893. 80 pr omot es,  

r at her  t han hi nder s,  t he l egi s l at ur e’ s pr ef er ence f or  pr ompt  

r esol ut i on of  such cl ai ms.  

3.   Fur t her i ng t he Pur poses of  t he Not i ce of  Cl ai m St at ut e 
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 ¶34 The t hi r d f act or  we consi der  i s  " whet her  t he pur pose 

f or  whi ch § 893. 80( 1)  was enact ed woul d be f ur t her ed by 

r equi r i ng t hat  a not i ce of  c l ai m be f i l ed. "   Town of  Bur ke,  225 

Wi s.  2d at  625.   We have pr evi ousl y hel d t hat  t he not i ce of  

c l ai m st at ut e ser ves t wo pur poses:  ( 1)  t o gi ve gover nment al  

ent i t i es t he oppor t uni t y t o i nvest i gat e and eval uat e pot ent i al  

c l ai ms,  and ( 2)  t o af f or d gover nment al  ent i t i es t he oppor t uni t y 

t o compr omi se and budget  f or  pot ent i al  set t l ement  or  l i t i gat i on.   

Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶¶23,  28,  235 Wi s.  2d 610,  

612 N. W. 2d 59.  

¶35  E- Z ar gues t hat  t he l egi s l at i ve pur pose of  Wi s.  St at .  

§ 893. 80( 1)  was f ur t her ed when Onei da Count y was gi ven t he 

oppor t uni t y t o set t l e and negot i at e t he di sput e.   Thus,  E- Z 

ar gues,  appl y i ng § 893. 80( 1)  t o bar  i t s c l ai m woul d t hwar t  t he 

ver y pur pose of  § 893. 80( 1)  because E- Z woul d be puni shed f or  

at t empt i ng t o negot i at e wi t h Onei da Count y bef or e r esor t i ng t o 

t he j udi c i al  syst em.  

¶36 We f i nd E- Z' s ar gument  unper suasi ve.   Fi r st ,  appl y i ng 

t he not i ce of  c l ai m st at ut e t o ant i t r ust  act i ons br ought  

pur suant  t o Wi s.  St at .  § 133. 18 cl ear l y al l ows gover nment al  

ent i t i es a gr eat er  oppor t uni t y t o i nvest i gat e and eval uat e 

pot ent i al  c l ai ms by r equi r i ng c l ai mant s t o f i l e t hei r  not i ce of  

c l ai m wi t hi n 120 days of  t he event  gi v i ng r i se t o t he c l ai m.   I f  

t he not i ce of  c l ai m st at ut e wer e not  appl i ed t o § 133. 18 

ant i t r ust  act i ons,  c l ai mant s woul d have si x year s t o f i l e t hei r  

compl ai nt .  
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¶37 The addi t i onal  s i xt y- ei ght  mont hs dur i ng whi ch 

cl ai mant s coul d br i ng t hei r  act i ons woul d obv i ousl y hamper  a 

gover nment al  ent i t y ' s abi l i t y  t o i nvest i gat e and eval uat e 

c l ai ms.   See,  e. g. ,  Ol sen,  133 Wi s.  2d at  380 ( hol di ng i n a 

condemnat i on act i on t hat  t hr ee year s of  veget at i ve gr owt h made a 

det er mi nat i on of  any damages di f f i cul t ) .   I t  i s  axi omat i c t hat  a 

gover nment al  ent i t y can mor e ef f ect i vel y i nvest i gat e t he 

c i r cumst ances sur r oundi ng a c l ai m t hat  accr ued wi t hi n t he 120 

days pr ecedi ng t he r ecei pt  of  not i ce t han i t  can i nvest i gat e a 

c l ai m t hat  accr ued up t o s i x  year s i n t he past .   I n a s i mi l ar  

vei n,  i t  i s  mor e l i kel y t hat  wi t h t he passage of  t i me such 

i nvest i gat i on and eval uat i on wi l l  become mor e pr obl emat i c as 

gover nment al  empl oyees l eave t hei r  post s,  memor i es f ade,  and 

wi t nesses become unavai l abl e.  

¶38 Second,  appl y i ng t he not i ce of  c l ai m st at ut e t o 

ant i t r ust  act i ons br ought  pur suant  t o Wi s.  St at .  § 133. 18 al l ows 

gover nment al  ent i t i es a gr eat er  oppor t uni t y t o compr omi se and 

budget  f or  pot ent i al  set t l ement  or  l i t i gat i on.   I f  t he not i ce of  

c l ai m st at ut e wer e not  appl i ed t o ant i t r ust  act i ons br ought  

pur suant  t o § 133. 18,  gover nment al  ent i t i es woul d no l onger  be 

pr ovi ded wi t h a 120- day per i od i n whi ch t o r evi ew t he cl ai m 

bef or e t he c l ai mant  coul d f i l e sui t .   We ar e compel l ed by t he 

nat ur e of  E- Z' s ar gument  t o not e t he obvi ous:  i t  i s  easi er  f or  a 

gover nment al  ent i t y t o compr omi se wi t h a c l ai mant  when t he 

gover nment al  ent i t y has t he 120- day per i od r equi r ed by t he 

not i ce of  c l ai m st at ut e i n whi ch i t  may r evi ew t he cl ai m and 

negot i at e wi t h t he c l ai mant  pr i or  t o t he commencement  of  
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l i t i gat i on.   Fur t her ,  t hi s per i od gr ant s gover nment al  ent i t i es  

120 days i n whi ch t o adj ust  budget s t o account  f or  pot ent i al  

set t l ement  or  l i t i gat i on.   As a r esul t ,  t he pur poses f or  whi ch 

t he not i ce of  c l ai m st at ut e was enact ed woul d be f ul f i l l ed i f  

par t i es f i l i ng ant i t r ust  act i ons pur suant  t o § 133. 18 wer e 

r equi r ed t o f ol l ow t he gener al  not i ce of  c l ai m r equi r ement s.  

 ¶39 Appl y i ng t he t hr ee- f act or  Town of  Bur ke t est ,  we 

concl ude t hat  Wi s.  St at .  § 133. 18 ant i t r ust  act i ons ar e not  

exempt  f r om t he not i ce of  c l ai m r equi r ement s set  f or t h i n Wi s.  

St at .  § 893. 80.   We t her ef or e next  di scuss whet her  E- Z sat i sf i ed 

t he not i ce of  c l ai m r equi r ement s.  

B.   Not i ce of  Cl ai m Requi r ement s 

 ¶40 Under  Wi s.  St at .  § 893. 80( 1) ,  no act i on may be br ought  

agai nst  a gover nment al  subdi v i s i on unl ess par agr aphs ( a)  and ( b)  

ar e sat i sf i ed:  

 ( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s ser ved on t he .  .  .  gover nment al  
subdi v i s i on .  .  .  .   Fai l ur e t o gi ve t he r equi s i t e 
not i ce shal l  not  bar  act i on on t he cl ai m i f  
t he .  .  .  subdi v i s i on .  .  .  had act ual  not i ce of  t he 
c l ai m and t he cl ai mant  shows t o t he sat i sf act i on of  
t he cour t  t hat  t he del ay or  f ai l ur e t o gi ve t he 
r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he .  .  .  subdi v i s i on .  .  .  ;  and 

 ( b)  A cl ai m cont ai ni ng t he addr ess of  t he 
c l ai mant  and an i t emi zed st at ement  of  t he r el i ef  
sought  i s pr esent ed t o t he appr opr i at e c l er k or  per son 
who per f or ms t he dut i es of  a c l er k or  secr et ar y f or  
t he def endant  .  .  .  subdi v i s i on .  .  .  and t he cl ai m i s 
di sal l owed.  
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¶41 Fi r st ,  we consi der  whet her  t he not i ce of  c l ai m was 

f i l ed wi t hi n 120 days of  t he " happeni ng of  t he event . "   Wi s.  

St at .  § 893. 80( 1) ( a) .   Thi s r equi r es us t o consi der  whet her  t he 

cont i nui ng vi ol at i on doct r i ne appl i es i n Wi sconsi n. 15  Second,  we 

consi der  whet her  Onei da Count y had act ual  not i ce of  t he c l ai m 

and whet her  i t  suf f er ed pr ej udi ce.  

1.   120- Day Not i ce Requi r ement  

 ¶42 Wi sconsi n St at .  § 893. 80( 1)  r equi r es t hat  E- Z ser ve 

i t s not i ce of  c l ai m on Onei da Count y " [ w] i t hi n 120 days af t er  

t he happeni ng of  t he event  gi v i ng r i se t o t he c l ai m .  .  .  . "   

Onei da Count y ar gues t hat  t he " event "  gi v i ng r i se t o E- Z' s c l ai m 

was t he si gni ng of  t he agr eement  wi t h Wast e Management  on June 

25,  2003.   E- Z cont ends t hat  i t s cause of  act i on di d not  accr ue 

unt i l  di scover y of  t he agr eement  and t hat  such di scover y di d not  

occur  unt i l  Febr uar y 2004.   See Wi s.  St at .  § 133. 18( 4) .  

¶43 We need not  deci de when E- Z' s cause of  act i on began t o 

accr ue because,  i n ei t her  case,  E- Z' s not i ce of  c l ai m was 

unt i mel y.   E- Z f i l ed i t s not i ce of  c l ai m wi t h t he Onei da Count y 

Cl er k of  Cour t  on Sept ember  28,  2005,  wel l  over  120 days af t er  

bot h t he dat e on whi ch t he agr eement  was execut ed ( June 25,  

2003) ,  as wel l  as t he dat e E- Z cont ended i t  l ear ned of  t he 

agr eement  ( Febr uar y 2004) .    

                                                 
15 The " cont i nui ng vi ol at i on doct r i ne"  hol ds t hat  " each t i me 

a pl ai nt i f f  i s  i nj ur ed by an act  of  t he def endant s a cause of  
act i on accr ues t o hi m t o r ecover  t he damages caused by t hat  act  
and t hat ,  as t o t hose damages,  t he st at ut e of  l i mi t at i ons r uns 
f r om t he commi ssi on of  t he act . "   Zeni t h Radi o Cor p.  v.  
Hazel t i ne Resear ch,  I nc. ,  401 U. S.  321,  338- 39 ( 1971) .  
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¶44 E- Z al so ar gues t hat  each t i me i t  pai d a hi gher  

t i ppi ng f ee t han Wast e Management ,  a new cause of  act i on accr ued 

t o E- Z.   Consi st ent  wi t h t hi s asser t i on,  E- Z ar gues t hat  t he 

not i ce of  c l ai m t hat  i t  f i l ed on Sept ember  28,  2005,  was t i mel y 

because t he not i ce was f i l ed wi t hi n 120 days of  E- Z havi ng pai d 

a hi gher  t i ppi ng f ee t han Wast e Management .  

 ¶45 I n suppor t  of  t hi s asser t i on,  E- Z ci t es Zeni t h Radi o 

Cor p.  v.  Hazel t i ne Resear ch,  I nc. ,  401 U. S.  321 ( 1971) .   I n t hat  

case,  t he Uni t ed St at es Supr eme Cour t  concl uded t hat  i n t he 

cont ext  of  a cont i nui ng conspi r acy t o v i ol at e t he f eder al  

ant i t r ust  l aws,  " each t i me a pl ai nt i f f  i s  i nj ur ed by an act  of  

t he def endant  a cause of  act i on accr ues t o hi m t o r ecover  t he 

damages caused by t hat  act  and t hat ,  as t o t hose damages,  t he 

st at ut e of  l i mi t at i ons r uns f r om t he commi ssi on of  t he act . "   

I d.  at  338.  

 ¶46 E- Z,  however ,  f ai l s  t o c i t e any aut hor i t y appl y i ng t he 

cont i nui ng vi ol at i ons doct r i ne t o t he not i ce of  c l ai m st at ut e 

under  Wi sconsi n l aw.   Mor e i mpor t ant l y,  E- Z al so i gnor es a 

pur pose of  t he not i ce of  c l ai m st at ut e,  whi ch i s t o af f or d 

gover nment al  ent i t i es t he oppor t uni t y t o compr omi se and budget  

f or  pot ent i al  set t l ement  or  l i t i gat i on.   See Thor p,  235 Wi s.  2d 

610,  ¶¶23,  28.   I f  t he cont i nui ng vi ol at i ons doct r i ne wer e t o 

appl y,  i t  woul d be much mor e di f f i cul t  f or  gover nment al  ent i t i es 

t o budget  f or  pot ent i al  l i t i gat i on.   For  exampl e,  under  E- Z' s 

t heor y,  a cause of  act i on woul d accr ue t o E- Z each t i me i t  pai d 

a hi gher  t i ppi ng f ee dur i ng t he 10- year  l engt h of  Onei da 

Count y ' s agr eement  wi t h Wast e Management .   The l egi s l at ur e di d 
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not  i nt end f or  gover nment al  ent i t i es t o be exposed t o i ndef i ni t e 

per i ods of  l i abi l i t y  f or  pot ent i al  v i ol at i ons of  Wi s.  St at .  

§ 133. 18. 16  Such a r esul t  woul d be unr easonabl e gi ven t he 

pur poses of  t he not i ce of  c l ai m r equi r ement s f ound i n § 893. 80. 17 

 ¶47 E- Z f i l ed i t s not i ce of  c l ai m wi t h t he Onei da Count y 

Cl er k of  Cour t  on Sept ember  28,  2005,  wel l  over  120 days af t er  

bot h t he dat e on whi ch t he agr eement  was execut ed ( June 25,  

2003) ,  as wel l  as t he dat e E- Z cont ended i t  l ear ned of  t he 

agr eement  ( Febr uar y 2004) .   Havi ng concl uded t hat  E- Z di d not  

sat i sf y t he f i r st  sent ence of  Wi s.  St at .  § 893. 80( 1) ( a) ,  we must  

next  consi der  whet her  t he act ual  not i ce and pr ej udi ce except i on 

cont ai ned i n Wi s.  St at .  § 893. 80( 1) ( a)  appl i es.  

2.   E- Z Fai l ed t o Show That  Onei da Count y Suf f er ed No Pr ej udi ce 

 ¶48 An except i on t o t he gener al  120- day r ul e exi st s when a 

c l ai mant  demonst r at es t hat  t wo condi t i ons ar e met :  ( 1)  t he 

gover nment al  ent i t y " had act ual  not i ce of  t he c l ai m, "  and ( 2)  

                                                 
16 Wi sconsi n St at .  § 893. 80( 1) ( a)  pr ovi des t hat  a c l ai mant  

must  gi ve not i ce " [ w] i t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m .  .  .  . "   ( Emphasi s added. )   We 
r ecogni ze t hat  t he gener al  r ul e under  Wi s.  St at .  § 990. 001( 1)  i s 
t hat  we ar e t o i nt er pr et  t he s i ngul ar  wor d " event "  t o i ncl ude 
t he pl ur al  " event s"  unl ess t hi s " woul d pr oduce a r esul t  
i nconsi st ent  wi t h t he mani f est  i nt ent  of  t he l egi s l at ur e. "   The 
mani f est  i nt ent  of  t he l egi s l at ur e i n Wi s.  St at .  § 893. 80 i s not  
t o expose gover nment al  ent i t i es t o pot ent i al l y  i nf i ni t e per i ods 
of  l i abi l i t y .   We t her ef or e concl ude t hat  t he gener al  r ul e i n 
§ 990. 001( 1)  i s i nappl i cabl e i n t he i nst ant  case.  

17 " We at t empt ,  whenever  possi bl e,  t o gi ve r easonabl e ef f ect  
t o ever y wor d i n a st at ut e,  avoi di ng bot h sur pl usage and absur d 
or  unr easonabl e r esul t s. "   Hocki ng v.  Ci t y of  Dodgevi l l e,  2010 
WI  59,  ¶18,  326 Wi s.  2d 155,  785 N. W. 2d 398.  
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t he gover nment al  ent i t y has not  been pr ej udi ced by t he del ay or  

f ai l ur e t o gi ve not i ce.   Wi s.  St at .  § 893. 80( 1) ( a) .   Because we 

det er mi ne t hat  E- Z f ai l ed t o show t hat  Onei da Count y suf f er ed no 

pr ej udi ce,  we need not  addr ess whet her  Onei da Count y r ecei ved 

act ual  not i ce of  E- Z' s c l ai m.   We t her ef or e addr ess onl y whet her  

E- Z met  i t s bur den t o pr oduce evi dence t hat  Onei da Count y 

suf f er ed no pr ej udi ce because of  t he del ayed not i ce.  

¶49 I n Ol sen v.  Spooner  Townshi p we hel d t hat  pr ej udi ce 

" r ef er s t o a del ay whi ch r esul t s i n t he i nabi l i t y  of  c l ai mant s 

t o adequat el y def end t hei r  case. "   133 Wi s.  2d at  379 ( i nt er nal  

c i t at i ons omi t t ed) .   Thi s hol di ng emphasi zed t hat  one of  t he 

pur poses of  t he not i ce of  c l ai m st at ut e " i s t o ensur e t hat  

gover nment al  uni t s have suf f i c i ent  oppor t uni t y t o escape 

pr ej udi ce by pr ompt l y i nvest i gat i ng c l ai ms. "   I d.  at  380.   As 

t he par t y opposi ng summar y j udgment ,  E- Z " may not  r est  upon t he 

mer e al l egat i ons or  deni al s of  t he pl eadi ngs .  .  .  . "   Wi s.  

St at .  § 802. 08( 3) .   " The ul t i mat e bur den [ ]  of  demonst r at i ng 

t hat  t her e i s suf f i c i ent  evi dence .  .  .   t o go t o t r i al  at  al l  

( i n t he case of  a mot i on f or  summar y j udgment )  i s  on t he par t y 

t hat  has t he bur den of  pr oof  on t he i ssue t hat  i s t he obj ect  of  

t he mot i on. "   Tr ansp.  I ns.  Co.  v.  Hunzi nger  Const r .  Co. ,  179 

Wi s.  2d 281,  290,  507 N. W. 2d 136 ( Ct .  App.  1993) .   E- Z bear s t he 

bur den of  pr ovi ng t hat  Onei da Count y suf f er ed no pr ej udi ce.   

Wei ss,  79 Wi s.  2d at  227.   Ther ef or e,  E- Z " must  set  f or t h 

speci f i c  f act s showi ng t hat  t her e i s a genui ne i ssue f or  t r i al "  

on t he i ssue of  pr ej udi ce.   § 893. 08( 3) .  
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 ¶50 The ci r cui t  cour t  f ound t hat  E- Z set  f or t h no f act s 

showi ng t hat  Onei da Count y suf f er ed no pr ej udi ce.   The ci r cui t  

cour t  went  so f ar  as t o st at e t hat  E- Z " pr ovi des no evi dent i ar y 

c i t at i on"  f or  i t s  ent i r e pr ej udi ce ar gument .   We agr ee.  

 ¶51 E- Z bor e t he bur den t o pr oduce evi dence t hat  t he 

del ayed not i ce of  c l ai m di d not  har m Onei da Count y ' s abi l i t y  t o 

adequat el y def end i t s case.   E- Z i nt r oduced no such evi dence.   

The deposi t i ons of  Todd Laddusi r e and Bar t  Sext on——t he onl y 

s i gni f i cant  evi dent i ar y mat er i al s i nt r oduced at  t he summar y 

j udgment  pr oceedi ng——di d not  t ouch on t he i ssue of  pr ej udi ce.  

¶52 The ci r cui t  cour t  caut i oned t he par t i es ear l y  i n t he 

l i t i gat i on t hat  t he i ssue of  pr ej udi ce woul d r equi r e subst ant i al  

di scover y.   When t he ci r cui t  cour t  deni ed Onei da Count y ' s mot i on 

f or  j udgment  on t he pl eadi ngs,  i t  caut i oned bot h par t i es t hat :  

The det er mi nat i on as t o whet her  E- Z i s bar r ed f r om 
br i ngi ng t hi s act i on f or  f ai l i ng t o compl y wi t h t he 
not i ce of  c l ai ms r equi r ement s i s a compl ex i ssue t hat  
woul d l i kel y necessi t at e ext ensi ve f act ual  suppor t .   
Speci f i cal l y,  f ai l i ng t o compl y wi t h t he t i me l i mi t s 
i n § 893. 80 does not  ser ve as an aut omat i c bar  t o an 
act i on.   Even i f  pl ai nt i f f  f ai l s t o sat i sf y t hese t i me 
r equi r ement s,  an act i on st i l l  sur vi ves i f  t he 
pl ai nt i f f  can show t hat  t he def endant  had act ual  
not i ce of  t he c l ai m and t hat  t he def endant  was not  
pr ej udi ced by a del ay of ,  or  f ai l ur e t o pr ovi de,  t he 
r equi s i t e not i ce.   § 893. 80( 1) ( a) .   The det er mi nat i on 
of  whet her  t he Count y had act ual  not i ce of  t he c l ai m 
and whet her  any pr ej udi ce exi st s ar e i nt ensi ve f act ual  
i ssues t hat  wi l l  l i kel y r equi r e ext ensi ve di scover y.    

Despi t e havi ng r ecei ved such gui dance f r om t he ci r cui t  cour t ,  E-

Z i nexpl i cabl y f ai l ed t o conduct  any di scover y on t he i ssue of  

pr ej udi ce.  
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¶53 E- Z coul d have asked Sext on a number  of  quest i ons t o 

det er mi ne whet her  Onei da Count y di d or  di d not  suf f er  pr ej udi ce 

because of  t he del ayed not i ce.   For  exampl e,  E- Z never  

quest i oned Sext on t o det er mi ne whet her  Onei da Count y suf f er ed 

f r om an i nabi l i t y  t o i nvest i gat e t he c l ai m because of  t he 

del ayed not i ce.   I n addi t i on,  E- Z never  asked whet her  ei t her  

Sext on or  Onei da Count y had di f f i cul t y f i ndi ng document s or  

ot her  wi t nesses r el evant  t o t he pr oceedi ngs.   E- Z si mpl y f ai l ed 

t o i nt r oduce evi dence on t he i ssue of  pr ej udi ce.   Because of  

t hi s,  t he c i r cui t  cour t  pr oper l y gr ant ed summar y j udgment  i n 

f avor  of  Onei da Count y.  

I V.   CONCLUSI ON 

¶54 We hol d t hat  ant i t r ust  act i ons br ought  pur suant  t o 

Wi s.  St at .  § 133. 18 ar e not  exempt  f r om t he not i ce of  c l ai m 

r equi r ement s f ound i n Wi s.  St at .  § 893. 80( 1) .   Addi t i onal l y,  we 

hol d t hat  E- Z di d not  meet  t he r equi r ement s of  § 893. 80( 1) ( a)  

when i t  f ai l ed t o gi ve Onei da Count y not i ce of  i t s  c l ai m wi t hi n 

t he 120- day l i mi t at i ons per i od.   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s and concl ude t hat  t he c i r cui t  cour t  pr oper l y 

gr ant ed summar y j udgment  i n f avor  of  Onei da Count y.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶55 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).  Appel l at e 

cour t s appl y a t hr ee- par t  t est  t o det er mi ne whet her  t he not i ce 

r equi r ement  of  Wi s.  St at .  § 893. 80( 1)  ( 2009- 10) 1 appl i es t o t he 

c l ai m under  r evi ew.   Oak Cr eek Ci t i zen' s Act i on Comm.  v.  Ci t y of  

Oak Cr eek,  2007 WI  App 196,  ¶7,  304 Wi s.  2d 702,  738 N. W. 2d 168.   

I  concl ude t hat  E- Z Rol l  Of f ,  LLC ( E- Z)  makes a r est r ai nt  of  

t r ade cl ai m under  ch.  133 of  t he Wi sconsi n St at ut es t hat  meet s 

t he t hr ee- par t  t est  f or  an except i on t o t he r equi r ement s of  

§ 893. 80( 1) :   ( 1)  ch.  133 pr ovi des a speci f i c  st at ut or y scheme 

f or  t he i dent i f i cat i on and r esol ut i on of  c l ai ms;  ( 2)  compl i ance 

wi t h § 893. 80( 1)  woul d hi nder  t he l egi s l at ur e' s pr ef er ence f or  

pr ompt  act i on on ch.  133 cl ai ms;  and ( 3)  t he pur poses f or  whi ch 

§ 893. 80( 1)  was enact ed woul d not  be f ur t her ed by r equi r i ng a 

not i ce of  c l ai m t o be f i l ed f or  ch.  133 cl ai ms.   Accor di ngl y,  I  

woul d af f i r m t he cour t  of  appeal s and I  r espect f ul l y di ssent  

f r om t he maj or i t y opi ni on.     

I .   BACKGROUND 

¶56 E- Z was i n t he sol i d wast e haul i ng busi ness. 2  I t  

pr ovi ded wast e cont ai ner s t o r esi dent i al ,  commer ci al  and 

const r uct i on cust omer s.   E- Z haul ed t he wast e i t  col l ect ed t o 

t he Onei da Count y l andf i l l ,  and Onei da Count y char ged E- Z a per  

t on t i ppi ng f ee t o ut i l i ze t he l andf i l l .    

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.   ( The 2005- 06 
ar e appl i cabl e t o t he not i ce quest i on pr esent ed;  however ,  t he 
2009- 10 st at ut es r ef er enced her ei n ar e t he same as t he 2005- 06 
ver si on of  § 893. 80( 1)  i n al l  r el evant  par t s. )  

2 E- Z went  out  of  busi ness i n May,  2008.  
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¶57 E- Z pai d a $54 per  t on t i ppi ng f ee f or  i t s use of  t he 

l andf i l l ,  l ess a $10 per  t on di scount  when E- Z br ought  a 

suf f i c i ent  vol ume of  wast e t o Onei da Count y ' s l andf i l l .   I n 

Febr uar y 2004,  an empl oyee of  E- Z saw a r ecei pt  f r om t he Onei da 

Count y l andf i l l  t hat  showed Wast e Management  Wi sconsi n,  I nc.  

( Wast e Management )  was bei ng char ged onl y $5. 25 per  t on as a 

t i ppi ng f ee by Onei da Count y.    

¶58 Appar ent l y,  t he l ower  t i ppi ng f ee accor ded t o Wast e 

Management  was par t  of  t he June 25,  2003 cont r act 3 bet ween Wast e 

Management  and Onei da Count y wher ei n Wast e Management  agr eed t o 

t r anspor t  muni ci pal  sol i d wast e f or  Onei da Count y f or  $24. 50 per  

t on and Onei da Count y agr eed t o char ge Wast e Management  onl y a 

$5. 25 t i ppi ng f ee r at her  t han t he usual  $54 per  t on r at e.   

¶59 On Febr uar y 17,  2004,  t he Laddusi r es,  who own E- Z,  met  

wi t h Bar t  Sext on,  t he Onei da Count y Sol i d Wast e Di r ect or ,  t o 

compl ai n about  t he hi gh t i ppi ng f ee E- Z was payi ng and t o 

r equest  a r educt i on of  i t s  t i ppi ng f ee.   Sext on r ef used t hei r  

r equest ,  and i n Apr i l  2004 E- Z f i l ed a wr i t t en compl ai nt  wi t h 

t he Wi sconsi n Depar t ment  of  Agr i cul t ur e,  Tr ade and Consumer  

Pr ot ect i on ( Consumer  Pr ot ect i on agency) .   Al t hough t he Consumer  

Pr ot ect i on agency f or war ded E- Z' s compl ai nt  t o Onei da Count y on 

May 4,  2004,  t he Consumer  Pr ot ect i on agency t ook no f ur t her  

act i on on t he compl ai nt .   

¶60 On Sept ember  28,  2005,  E- Z f i l ed a " Not i ce of  I nj ur y"  

wi t h Onei da Count y,  i n whi ch i t  al l eged t hat  t he pr ef er ent i al  

t i ppi ng f ee t hat  Onei da Count y gr ant ed t o Wast e Management  was a 

                                                 
3 Compl . ,  ¶3.  
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vi ol at i on of  Wi s.  St at .  § 133. 03( 1) .   I t  al l eged t hat  i t  had 

l ost  past  and f ut ur e ear ni ngs due t o t he l ower  pr i ces t hat  Wast e 

Management  was abl e t o char ge i t s cust omer s because of  t he l ower  

t i ppi ng f ee t hat  Wast e Management  was accor ded by Onei da Count y 

f or  t he t i ppi ng i t  di d at  t he l andf i l l .    

¶61 E- Z f i l ed t hi s  act i on on Apr i l  20,  2006.   Onei da 

Count y moved t o di smi ss,  al l egi ng t hat  E- Z f ai l ed t o compl y wi t h 

t he not i ce of  c l ai m r equi r ement s of  Wi s.  St at .  § 893. 80( 1) ,  and 

t he ci r cui t  cour t  di smi ssed E- Z' s c l ai m.   The cour t  of  appeal s 

r ever sed,  concl udi ng t hat  ch.  133 cl ai ms wer e except ed f r om 

compl i ance wi t h § 893. 80( 1) .   E- Z Rol l  Of f ,  LLC v.  Cnt y.  of  

Onei da,  2010 WI  App 76,  ¶1,  325 Wi s.  2d 423,  785 N. W. 2d 645.   

I I .   DI SCUSSI ON  

A.   St andar d of  Revi ew 

¶62 The ci r cui t  cour t  di smi ssed E- Z' s c l ai m on summar y 

j udgment .   We r evi ew summar y j udgment  usi ng t he same met hodol ogy 

as di d t he c i r cui t  cour t  and t he cour t  of  appeal s.   Gr ygi el  v.  

Monches Fi sh & Game Cl ub,  I nc. ,  2010 WI  93,  ¶12,  328 Wi s.  2d 

436,  787 N. W. 2d 6.   Thi s summar y j udgment  t ur ns on st at ut or y 

i nt er pr et at i on.   St at ut or y i nt er pr et at i on pr esent s a quest i on of  

l aw f or  our  i ndependent  r evi ew,  i n whi ch we benef i t  f r om t he 

di scussi ons i n pr evi ous cour t  deci s i ons.   Ri char ds v.  Badger  

Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581.   

As we i nt er pr et  Wi s.  St at .  § 893. 80( 1) ,  we assess i t s 

i nt er act i on wi t h t he ch.  133 cl ai m made her ei n.   The i nt er act i on 

of  E- Z' s ch.  133 cl ai m wi t h t he obl i gat i ons set  out  i n 

§ 893. 80( 1)  pr esent s a quest i on of  l aw f or  our  i ndependent  
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consi der at i on.   Nesbi t t  Far ms,  LLC v.  Ci t y of  Madi son,  2003 WI  

App 122,  ¶4,  265 Wi s.  2d 422,  665 N. W. 2d 379.    

B.   E- Z' s Cont ent i on 

¶63  E- Z cont ends t hat  Onei da Count y v i ol at ed Wi s.  St at .  

§ 133. 03( 1)  t hr ough i t s cont r act  wi t h Wast e Management .   Onei da 

Count y cont r act ed t o pay Wast e Management  $24. 50 per  t on f or  

sol i d wast e r emoval ,  and combi ned t hat  payment  wi t h a $5. 25 per  

t on t i ppi ng f ee t hat  Onei da Count y char ged Wast e Management .   

Thi s cont r act ual  t i ppi ng f ee of  $5. 25 i s a $49. 75 per  t on 

r educt i on i n char ges on t he sol i d wast e t hat  Wast e Management  

dumped i nt o t he Onei da Count y l andf i l l ,  not  j ust  sol i d wast e 

t hat  i s  haul ed f or  Onei da Count y.   E- Z al l eged t hat  t he cont r act  

was an unr easonabl e r est r ai nt  of  t r ade i n t hat  i t  " per mi t s Wast e 

Management ,  Wi sconsi n,  I nc. ,  t o under  bi d and dr i ve out  

compet i t i on i n Onei da Count y and t he ar eas whi ch t he Onei da 

Count y Tr ansf er  St at i on has t r adi t i onal l y ser ved, " 4 because Wast e 

Management  was char ged $49. 75 l ess per  t on t o dump sol i d wast e 

at  t he Onei da Count y l andf i l l  t han wer e ot her  user s of  t he 

l andf i l l .   

¶64 St at ed ot her wi se,  E- Z al l eges t hat  i f  Wast e Management  

had been r equi r ed t o pay t he $54 per  t on t i ppi ng f ee as E- Z was,  

Wast e Management  woul d have had t o i ncr ease t he pr i ces i t  

of f er ed t o cust omer s f or  whose busi ness E- Z was compet i ng.   I t  

i s  ar gued t hat  t he l ower  t i ppi ng f ee per mi t t ed Wast e Management  

t o compet e unf ai r l y wi t h E- Z.   

                                                 
4 Compl . ,  ¶¶3, 4, 6, 7.  
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¶65 I n r egar d t o Wi s.  St at .  § 893. 80( 1) ,  E- Z does not  

ar gue t hat  i t  t i mel y f i l ed a not i ce of  c l ai m.   Rat her ,  E- Z 

cont ends t hat  i t  i s  not  r equi r ed t o compl y wi t h § 893. 80( 1)  

because i t s ch.  133 cl ai m f al l s out si de of  t he scope of  

§ 893. 80( 1) ' s command,  and f ur t her ,  even i f  i t  wer e r equi r ed t o 

compl y wi t h § 893. 80( 1) ,  Onei da Count y had act ual  not i ce of  i t s  

c l ai m.   The cour t  of  appeal s agr eed wi t h E- Z' s f i r st  ar gument ,  

concl udi ng t hat  ch.  133 cl ai ms ar e not  r equi r ed t o compl y wi t h 

§ 893. 80( 1) .   E- Z Rol l  Of f ,  325 Wi s.  2d 423,  ¶1.   I  agr ee wi t h 

t he cour t  of  appeal s.    

C.   St at ut or y Concer ns 

1.   Not i ce of  c l ai m 

¶66 Wi sconsi n St at .  § 893. 80( 1)  pr ovi des i n r el evant  par t :   

Except  as pr ovi ded i n subs.  ( 1g) ,  ( 1m) ,  ( 1p)  and ( 8) , 5 
no act i on may be br ought  or  mai nt ai ned agai nst  any 
.  .  .  pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on 
or  agency t her eof  .  .  .  f or  act s done i n t hei r  
of f i c i al  capaci t y or  i n t he cour se of  t hei r  agency or  
empl oyment  upon a c l ai m or  cause of  act i on unl ess:  

( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s ser ved on t he .  .  .  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  agency .  .  .  
under  s.  801. 11.   Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  .  .  .  t he 
c l ai mant  shows t o t he sat i sf act i on of  t he cour t  t hat  
t he del ay or  f ai l ur e t o gi ve t he r equi s i t e not i ce has 
not  been pr ej udi c i al  t o t he def endant  .  .  . ;  and 

( b)  A cl ai m cont ai ni ng t he addr ess of  t he 
c l ai mant  and an i t emi zed st at ement  of  t he r el i ef  
sought  i s pr esent ed t o t he appr opr i at e c l er k .  .  .  and 
t he cl ai m i s di sal l owed.  

                                                 
5 None of  t hese l i s t ed except i ons appl y her e.   
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¶67 Al t hough we once st at ed t hat  Wi s.  St at .  § 893. 80( 1)  

appl i es t o al l  t ypes of  act i ons,  not  j ust  t o t or t  act i ons,  DNR 

v.  Ci t y of  Waukesha,  184 Wi s.  2d 178,  191,  515 N. W. 2d 888 

( 1994) ,  we have modi f i ed t hat  st at ement  as bei ng over l y br oad.  

St at e ex r el .  Auchi nl eck v.  Town of  LaGr ange,  200 Wi s.  2d 585,  

597,  547 N. W. 2d 587 ( 1996) .   I n addi t i on,  numer ous appel l at e 

opi ni ons have i dent i f i ed var i ous except i ons t o t he st at ut or y 

not i ce of  c l ai m r equi r ement s.   See i d.  at  596 ( not i ng t hat  

§ 893. 80( 5)  expr essl y st at es t hat  speci f i c  r i ght s and r emedi es 

pr ovi ded by ot her  st at ut es t ake pr ecedence over  t he pr ovi s i ons 

of  § 893. 80 and concl udi ng t hat  § 893. 80( 1)  does not  appl y t o 

c l ai med vi ol at i ons of  t he open r ecor ds l aw) ;  see al so Gi l l en v.  

Ci t y of  Neenah,  219 Wi s.  2d 806,  822- 23,  580 N. W. 2d 628 ( 1998)  

( concl udi ng t hat  § 893. 80( 1)  does not  appl y t o act i ons under  

Wi s.  St at .  § 30. 294 t o enj oi n v i ol at i ons of  t he publ i c t r ust  

doct r i ne) ;  Oak Cr eek,  304 Wi s.  2d 702,  ¶2 ( concl udi ng t hat  

§ 893. 80( 1)  does not  appl y t o an act i on t o compel  a c i t y t o 

compl y wi t h t he di r ect  l egi s l at i on st at ut e) ;  Town of  Bur ke v.  

Ci t y of  Madi son,  225 Wi s.  2d 615,  617- 18,  593 N. W. 2d 822 ( Ct .  

App.  1999)  ( concl udi ng t hat  act i ons obj ect i ng t o annexat i on 

br ought  under  Wi s.  St at .  § 66. 021 ar e not  r equi r ed t o compl y 

wi t h § 893. 80( 1) ) ;  Gamr ot h v.  Vi l l .  of  Jackson,  215 Wi s.  2d 251,  

259,  571 N. W. 2d 917 ( Ct .  App.  1997)  ( concl udi ng t hat  speci al  

assessment  appeal s br ought  under  Wi s.  St at .  § 66. 60( 12) ( a)  f al l  

out s i de of  § 893. 80( 1) ' s r equi r ement s) .    

¶68 Based on our  anal ysi s i n Auchi nl eck,  a t hr ee- par t  t est  

has evol ved by whi ch cour t s assess whet her  t he c l ai mant  i s 



No.   2009AP775. pdr  

 

7 
 

r equi r ed t o compl y wi t h Wi s.  St at .  § 893. 80( 1)  f or  t he c l ai m 

pr esent ed.   Oak Cr eek,  304 Wi s.  2d 702,  ¶7 ( c i t i ng Nesbi t t  

Far ms,  265 Wi s.  2d 422,  ¶9.   Thi s t hr ee- par t  t est  pr ovi des:  

" ( 1)  whet her  t her e i s a speci f i c  st at ut or y scheme f or  
whi ch t he pl ai nt i f f  seeks exempt i on;  ( 2)  whet her  
enf or cement  of  § 893. 80( 1) ,  St at s. ,  woul d hi nder  a 
l egi s l at i ve pr ef er ence f or  a pr ompt  r esol ut i on of  t he 
t ype of  c l ai m under  consi der at i on;  and ( 3)  whet her  t he 
pur poses f or  whi ch § 893. 80( 1)  was enact ed woul d be 
f ur t her ed by r equi r i ng t hat  a not i ce of  c l ai m be 
f i l ed. "  

I d.  ( quot i ng Nesbi t t  Far ms,  265 Wi s.  2d 422,  ¶9) .   Accor di ngl y,  

I  begi n wi t h Wi s.  St at .  § 133. 03( 1) ,  t he c l ai m her ei n made.  

2.   Wi sconsi n St at .  § 133. 03( 1)  

¶69 E- Z cl ai ms ant i compet i t i ve conduct  t hat  i t  al l eges i s  

r egul at ed by ch.  133,  speci f i cal l y Wi s.  St at .  § 133. 03( 1) .   

Sect i on 133. 03( 1)  addr esses ant i compet i t i ve cont r act s i n 

r est r ai nt  of  t r ade.   Sect i on 133. 03( 1)  pr ovi des i n r el evant  

par t :   " Unl awf ul  cont r act s;  conspi r aci es.   ( 1)   Ever y cont r act  

.  .  .  i n r est r ai nt  of  t r ade or  commer ce i s i l l egal . "   I t  i s  t hi s 

§ 133. 03( 1)  c l ai m t hat  t he c i r cui t  cour t  di smi ssed on summar y 

j udgment  because t he not i ce of  c l ai m pr ovi s i ons of  Wi s.  St at .  

§ 893. 80( 1)  had not  been met .  Accor di ngl y,  I  consi der  t he 

v i abi l i t y  of  E- Z' s ch.  133 cl ai m i n l i ght  of  § 893. 80( 1)  and t he 

r equi s i t e t hr ee- par t  t est  f or  except i ons t her et o.    

a.   Speci f i c  st at ut or y scheme 

¶70 Chapt er  133 set s out  a speci f i c  st at ut or y scheme t hat  

addr esses ant i compet i t i ve conduct  t hat  i s  qui t e compr ehensi ve.   

Fi r st ,  i t  def i nes t hose who ar e cover ed by t he pr ohi bi t i ons 

cont ai ned t her ei n.   Wi s.  St at .  § 133. 02( 3) .   Second,  i t  set s out  
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var i ous pr ohi bi t ed pr act i ces:   Wi s.  St at .  § 133. 03 ( unl awf ul  

cont r act s;  conspi r aci es) ,  Wi s.  St at .  § 133. 04 ( pr i ce 

di scr i mi nat i on;  i nt ent  t o dest r oy compet i t i on) ,  Wi s.  St at .  

§ 133. 05 ( secr et  r ebat es;  unf ai r  t r ade pr act i ces)  and Wi s.  St at .  

§ 133. 06 ( i nt er l ocki ng di r ect or at es) .   Thi r d,  ch.  133 pr ovi des 

f or  di scover y i n r egar d t o al l eged vi ol at i ons.   Wi s.  St at .  

§ 133. 13.   Four t h,  r emedi es ar e est abl i shed f or  cont r avent i ons 

of  ch.  133:   Wi s.  St at .  § 133. 14 ( i l l egal  cont r act s ar e voi d) ;  

Wi s.  St at .  § 133. 16 ( i nj unct i ve r el i ef ,  t empor ar y and per manent ,  

and at t or ney f ees may be accor ded) ;  and Wi s.  St at .  § 133. 18 

( damages and at t or ney f ees ar e avai l abl e) .    

¶71 The enf or cement  of  a c l ai m f or  r el i ef  due t o an 

al l eged r est r ai nt  of  t r ade by cont r act  has been speci f i cal l y 

pr ovi ded f or  by t he l egi s l at ur e i n Wi s.  St at .  § 133. 03( 1) .   Not  

onl y i s such a c l ai m pr oscr i bed,  but  t he l egi s l at ur e has 

speci f i ed var i ous t ypes of  r el i ef  t hat  a cour t  can awar d.   See 

e. g. ,  Wi s.  St at .  § 133. 14 ( i l l egal  cont r act s ar e voi d) ;  Wi s.  

St at .  § 133. 16 ( i nj unct i ve r el i ef ,  t empor ar y and per manent ,  and 

at t or ney f ees may be accor ded) ;  and Wi s.  St at .  § 133. 18 ( damages 

and at t or ney f ees ar e avai l abl e) .   Accor di ngl y,  I  concl ude t hat  

E- Z' s § 133. 03( 1)  c l ai m i s par t  of  a speci f i c  st at ut or y scheme 
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and t her ef or e,  i t  sat i sf i es t he f i r st  par t  of  t he r equi s i t e t est  

f or  an except i on t o t he di r ect i ves of  Wi s.  St at .  § 893. 80( 1) . 6 

b.   Pr ef er ence f or  pr ompt  r esol ut i on 

¶72 The next  st ep i s t o assess whet her  enf or cement  of  Wi s.  

St at .  § 893. 80( 1)  woul d cont r avene a l egi s l at i ve pr ef er ence f or  

pr ompt  r esol ut i on of  ch.  133 cl ai ms.   Wi sconsi n St at .  § 133. 18 

assi st s me i n t hi s assessment .   Sect i on 133. 18( 5)  r equi r es t hat  

" [ e] ach ci v i l  act i on under  t hi s chapt er  and each mot i on or  ot her  

pr oceedi ng i n such act i on shal l  be expedi t ed i n ever y way and 

                                                 
6 I n concl udi ng t hat  ch.  133 cont ai ns a speci f i c  st at ut or y 

scheme,  t he cour t  of  appeal s r el i ed on Gi l l en v.  Ci t y of  Neenah,  
219 Wi s.  2d 806,  580 N. W. 2d 628 ( 1998) .   E- Z Rol l  Of f ,  LLC v.  
Cnt y.  of  Onei da,  2010 WI  App 76,  ¶18,  325 Wi s.  2d 423,  785 
N. W. 2d 645.   The maj or i t y opi ni on concl udes t hat  t he r easoni ng 
of  Gi l l en i s " i nst r uct i ve, "  yet  " i nappl i cabl e t o t he pr esent  
case. "   Maj or i t y op. ,  ¶28.   I n so concl udi ng,  t he maj or i t y 
st at es t hat  " [ i ] n cont r ast  t o t he pl ai nt i f f s i n Gi l l en,  E- Z does 
not  seek i mmedi at e i nj unct i ve r el i ef  under  Wi s.  St at .  § 133. 16.   
Rat her ,  E- Z seeks decl ar at or y r el i ef  and damages under  Wi s.  
St at .  § 133. 18. "   I d.   However ,  t he di st i nct i on bet ween t he 
r emedy sought  by t he pl ai nt i f f s i n Gi l l en and t he r emedy E- Z 
sought  i n i t s compl ai nt  i s  not  r el evant  t o t he det er mi nat i on of  
whet her  ch.  133 compr i ses a speci f i c  st at ut or y scheme.   Sur el y,  
a speci f i c  st at ut or y scheme can i ncl ude mor e t han one sect i on of  
a chapt er .   Her e,  t he ent i r et y of  ch.  133 addr esses 
ant i compet i t i ve conduct .   The scheme i s qui t e speci f i c  and qui t e 
compr ehensi ve.   St at ed ot her wi se,  t he st at ut or y scheme i ncl udes 
sever al  st at ut or y sect i ons.  

Fur t her mor e,  by consi der i ng onl y a s i ngl e st at ut or y 
sect i on,  speci f i cal l y Wi s.  St at .  § 133. 18,  r at her  t han t he 
ent i r e st at ut or y scheme set  out  i n ch.  133 t hat  pr oscr i bes 
ant i compet i t i ve conduct ,  t he maj or i t y ' s f ocus i s t oo nar r ow.   
For  exampl e,  a Wi s.  St at .  § 133. 03( 1)  c l ai mant  coul d seek bot h 
damages under  § 133. 18 and a t empor ar y and/ or  per manent  
i nj unct i on under  Wi s.  St at .  § 133. 16.   Under  t he maj or i t y ' s 
r easoni ng,  woul d t hat  ch.  133 cl ai m be an except i on t o t he 
not i ce of  c l ai m pr ovi s i ons of  Wi s.  St at .  § 893. 80( 1)  gi ven our  
deci s i on i n Gi l l en? 
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shal l  be hear d at  t he ear l i est  pr act i cabl e dat e. "   However ,  

Onei da Count y has 120 days af t er  t he f i l i ng of  a not i ce of  c l ai m 

under  § 893. 80( 1)  t o r espond t o a cont ent i on t hat  i t  has ent er ed 

i nt o an i l l egal  cont r act  i n r est r ai nt  of  t r ade.   Thi s t i me l ag 

i s i n conf l i c t  wi t h " expedi t ed"  pr ocedur es t hat  t he l egi s l at ur e 

has chosen f or  ch.  133 cl ai ms.   

¶73 Fur t her mor e,  Wi s.  St at .  § 133. 16 pr ovi des f or  bot h 

t empor ar y and per manent  i nj unct i ve r el i ef .   I t  di r ect s,  " pendi ng 

t he f i l i ng of  t he answer  .  .  .  [ a cour t ]  may,  at  any t i me,  upon 

pr oper  not i ce,  make such t empor ar y r est r ai ni ng or der  or  

pr ohi bi t i on as i s j ust . "   We have not ed t hat  a st at ut or y scheme 

t hat  pr ovi des f or  i mmedi at e i nj unct i ve r el i ef  i s  i nconsi st ent  

wi t h Wi s.  St at .  § 893. 80( 1) ' s r equi r ement s.   Gi l l en,  219 Wi s.  2d 

at  822.   A par t y br i ngi ng a c l ai m pur suant  t o Wi s.  St at .  

§ 133. 03( 1)  has a st at ut or y r i ght  t o seek t empor ar y and 

per manent  i nj unct i ve r el i ef .   Requi r i ng a par t y t o wai t  120 days 

bef or e bei ng abl e t o use t he st at ut or y r emedi es t hat  t he 

l egi s l at ur e set  out  woul d be cont r ar y t o t he l egi s l at ur e' s 

st at ed pur pose t hat  ch.  133 " be i nt er pr et ed i n a manner  whi ch 

gi ves t he most  l i ber al  const r uct i on t o achi eve t he ai m of  

compet i t i on. "   Wi s.  St at .  § 133. 01.   Accor di ngl y,  I  concl ude 

t hat  E- Z has sat i sf i ed t he second par t  of  t he r equi s i t e t est  f or  

an except i on t o t he di r ect i ves of  § 893. 80( 1) .    

c.   Pur poses under l y i ng Wi s.  St at .  § 893. 80( 1)   

¶74 The t hi r d par t  of  t he t est  f or  assessi ng a c l ai med 

except i on t o t he di r ect i ves of  Wi s.  St at .  § 893. 80( 1)  i s whet her  

t he pur poses under l y i ng § 893. 80( 1)  woul d be f ur t her ed by 
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r equi r i ng t hat  a not i ce of  c l ai m be f i l ed.   The pur poses 

under l y i ng § 893. 80( 1)  ar e t o per mi t  t i mel y i nvest i gat i on of  

c l ai ms so t hat  t he f act s ar e not  st al e and t o f aci l i t at e 

set t l ement  of  t hose t hat  ar e mer i t or i ous.   Thor p v.  Town of  

Lebanon,  2000 WI  60,  ¶¶23,  28,  235 Wi s.  2d 610,  612 N. W. 2d 59.  

However ,  as a par t y t o t he cont r act  t hat  E- Z al l eges i s i n 

r est r ai nt  of  t r ade,  l i t t l e i nvest i gat i on woul d be needed by 

Onei da Count y,  and set t l ement  appear s unl i kel y.    

¶75 I n addi t i on,  i n t hi s st ep,  i t  i s  wor t h not i ng t hat  

Wi s.  St at .  § 133. 18( 4)  pr ovi des,  " A cause of  act i on ar i s i ng 

under  t hi s chapt er  does not  accr ue unt i l  t he di scover y,  by t he 

aggr i eved per son,  of  t he f act s const i t ut i ng t he cause of  

act i on. "   The ci r cui t  cour t  concl uded t hat  t he " event "  t hat  

gi ves r i se t o t he obl i gat i on t o gi ve not i ce wi t hi n 120 days i s  

t he June 2003 si gni ng of  t he cont r act  bet ween Wast e Management  

and Onei da Count y. 7  However ,  E- Z di d not  l ear n of  t he $5. 25 

t i ppi ng f ee t hat  Wast e Management  was awar ded as par t  of  t hat  

cont r act  unt i l  Febr uar y 2004.   Ther ef or e,  by t he t i me E- Z had 

knowl edge of  t he f act s gi v i ng r i se t o i t s ch.  133 cl ai m,  120 

days had l ong si nce passed,  i f  t he c i r cui t  cour t  i s  cor r ect  

about  t he event  l eadi ng t o t he not i ce of  c l ai m r equi r ement .   

St at ed ot her wi se,  Onei da Count y coul d not  t i mel y i nvest i gat e a 

                                                 
7 The maj or i t y concl udes t hat  i t  does not  need t o det er mi ne 

what  " event "  gave r i se t o t he obl i gat i on t o gi ve not i ce,  and 
consequent l y when t he cause of  act i on began t o accr ue.   The 
maj or i t y so concl udes because even i f  i t  accept ed E- Z' s ar gument  
t hat  t he cause of  act i on di d not  accr ue unt i l  i t  l ear ned of  t he 
agr eement  i n Febr uar y,  2004,  mor e t han 120 days passed bet ween 
when t he cause accr ued and E- Z' s  f i l i ng of  t he not i ce of  c l ai m 
i n Sept ember  2005.   Maj or i t y op. ,  ¶43.  
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cl ai m E- Z di d not  know i t  had.   That  i s what  i s al l eged t o have 

happened her e. 8   

¶76 Fur t her mor e,  i f  Wi s.  St at .  § 893. 80( 1)  wer e appl i ed t o 

E- Z' s c l ai m,  i t  never  coul d have empl oyed t he st at ut es t hat  t he 

l egi s l at ur e enact ed t o pr omot e compet i t i on and t o r est r i ct  

r est r ai nt s of  t r ade.   A def endant  coul d s i mpl y say t hat  t he 

compl ai ni ng par t y l ear ned of  t he v i ol at i on t oo l at e and as a 

r esul t ,  t he def endant  i s not  r equi r ed t o do anyt hi ng about  i t .   

Sur el y,  t hat  i s not  what  t he l egi s l at ur e sought  t o achi eve 

ei t her  under  § 893. 80( 1)  or  ch.  133.  

¶77 Ther ef or e,  I  concl ude t hat  E- Z has sat i sf i ed t he t hi r d 

par t  of  t he r equi s i t e t est  f or  an except i on t o t he di r ect i ves of  

Wi s.  St at .  § 893. 80( 1) .   Accor di ngl y,  I  concl ude t hat  E- Z' s Wi s.  

St at .  § 133. 03( 1)  c l ai m i s except ed f r om § 893. 80( 1) ' s not i ce 

r equi r ement s.  

I I I .   CONCLUSI ON 

¶78 I  concl ude t hat  E- Z makes a r est r ai nt  of  t r ade cl ai m 

under  ch.  133 of  t he Wi sconsi n St at ut es t hat  meet s t he t hr ee-

par t  t est  f or  an except i on t o t he r equi r ement s of  Wi s.  St at .  

§ 893. 80( 1) :   ( 1)  ch.  133 pr ovi des a speci f i c  st at ut or y scheme 

f or  t he i dent i f i cat i on and r esol ut i on of  c l ai ms;  ( 2)  compl i ance 

wi t h § 893. 80( 1)  woul d hi nder  t he l egi s l at ur e' s pr ef er ence f or  

pr ompt  act i on on ch.  133 cl ai ms;  and ( 3)  t he pur poses f or  whi ch 

                                                 
8 Al t hough Onei da Count y i mpl i es t hat  t hi s may not  be an 

accur at e st at ement  of  f act ,  on a mot i on f or  summar y j udgment  t he 
f act s ar e const r ued t o f avor  t he non- movi ng par t y.   DeHar t  v.  
Wi s.  Mut .  I ns.  Co. ,  2007 WI  91,  ¶7,  302 Wi s.  2d 564,  734 N. W. 2d 
394.    



No.   2009AP775. pdr  

 

13 
 

§ 893. 80( 1)  was enact ed woul d not  be f ur t her ed by r equi r i ng a 

not i ce of  c l ai m t o be f i l ed f or  ch.  133 cl ai ms.   Accor di ngl y,  I  

woul d af f i r m t he cour t  of  appeal s and I  r espect f ul l y di ssent  

f r om t he maj or i t y opi ni on.  

¶79 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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