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REVI EW of a decision of the Court of Appeals. Reversed.

11 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals reversing the circuit
court order granting summary judgment in favor of Oneida County.?!
This case concerns an agreenent between Oneida County and Waste
Managenent , Inc., (Waste Managenent) for the disposal of
muni ci pal solid waste. The agreenent allowed Oneida County to
charge Waste Managenent a $5.25 fee for each ton of nunicipal

solid waste that Waste Managenent delivered to the Oneida County

1 E-Z Roll Off, LLC v. Cnty. of Oneida, 2010 W App 76, 325
Ws. 2d 423, 785 N. W 2d 645.
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Solid Waste Facility (the Facility). The agreenent in turn
al l oned Waste Managenent to charge Oneida County $24.50 per ton
to renove all |oaded transfer trailers from the Facility and
transport themto an approved |andfill.

12 E-Z Roll Of, LLC (E-2), which was paying a fee of
$54.00 to Oneida County for each ton of nunicipal solid waste it
delivered to the Facility, brought suit against Oneida County
alleging that the agreenent created an illegal restraint of
trade in violation of Ws. Stat. § 133.03(1) (2005-06).2 The
circuit court, the Honorable Patrick F. O Melia presiding, held
that E-Z could not bring suit because E-Z had not filed a tinely
notice of claim in accordance with Ws. Stat. § 893.80(1)(a).
The court of appeals reversed, holding that antitrust actions
brought pursuant to Ws. Stat. § 133.18 are exenpt from the
notice of claimrequirenents found in 8§ 893.80(1). The question
before us therefore is whether the notice of claimrequirenents
found in 8§ 893.80(1) apply to antitrust actions brought pursuant
to § 133.18. If the notice of claimrequirenents apply, we nust
next consider whether E-Z satisfied these requirenents.

13 W hold that antitrust actions brought pursuant to
Ws. Stat. 8§ 133.18 are not exenpt from the notice of claim
requirenents found in Ws. Stat. § 893.80(1). Additionally, we
hold that E-Z did not neet the requirenents of § 893.80(1)(a)

when it failed to give Oneida County notice of its claimwthin

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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the 120-day limtations period. Accordingly, we reverse the
court of appeals and conclude that the circuit court properly
granted sunmary judgnent in favor of Oneida County.

| . BACKGROUND

14 E-Z was founded in 1996 by its owners Todd and Paul a
Laddusi re. It was in the business of collecting solid waste
from residential and commrercial custoners. From 1996 to 2003
E-Z was one of several conpanies that hauled solid waste to the
Facility. During this time, Oneida County charged all haulers a
$54.00 tipping fee for each ton of nunicipal solid waste that
was delivered to the Facility.® A hauler who delivered at |east
100 tons of nunicipal solid waste to the Facility could qualify
for a $10 per ton rebate each year. E-Z regularly qualified for
this rebate.

15 On June 25, 2003, Oneida County executed an agreenent
with Waste Managenent. Pursuant to this agreenment, Oneida
County charged WAaste Managenent a $5.25 tipping fee for each ton
of rmunicipal solid waste that it delivered to the Facility. Al
ot her haulers (including E-Z) continued to pay a $54.00 tipping
fee. The agreenent also required WAste Managenent to renove al
| oaded transfer trailers fromthe Facility and transport themto

an approved landfill. Under the agreenent, Oneida County paid

3 "Tipping fees are disposal charges |evied against

collectors who drop off waste at a processing facility. They
are called "tipping fees because garbage trucks literally tip
their back end to dunp out the carried waste.” United Haulers

Ass'n, Inc. v. Oneida-Herkiner Solid Waste Mgnt. Auth., 550 U. S.
330, 336 n.1 (2007).
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Wast e Managenent $24.50 for each ton of nunicipal solid waste
that was | oaded onto WAaste Managenent trucks for transportation
to such a landfill.

16 The parties dispute the point in time when E-Z | earned
of Oneida County's agreenent wth WAste Managenent. E-Z
contends that it first |learned of the agreenent in February 2004
when one of its enployees was present at the Facility and saw a
scale ticket that showed the lower tipping fee charged to Waste
Managenent . Oneida County clains that E-Z received notice of
the agreenment via a public request for proposals that was
published in April 2003. In addition, Oneida County clains that
Todd Laddusire attended a neeting in June 2003 in which Oneida
County Solid Waste Director Bart Sexton advised interested
haul ers of the proposed $5.25 tipping fee as well as the other
termse which were eventually incorporated into Oneida County's
contract with Waste Managenent.

M7 It is wundisputed that on February 17, 2004, the
Laddusires nmet with Sexton to present their concerns regarding
Oneida County's agreenent with Waste Managenent. The focus of
the Laddusires' concern was the $5.25 tipping fee Wiste
Managenent paid to Oneida County under the agreenent. The
Laddusires were upset that Waste Managenent's tipping fee was
dramatically less than the $54.00 tipping fee E-Z paid to Oneida
County. At the February 17, 2004 neeting, the Laddusires told
Sexton that they believed the agreenent created a "nonopoly."
They demanded that E-Z's tipping fee be reduced to $24.50 per
ton. Sexton refused to reduce E-Z's tipping fee.

4
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18 In April 2004, E-Z filed a witten conplaint with the
W sconsin Departnent of Agricul ture, Trade and Consuner
Protection (DATCP). The conplaint alleged that the agreenent
between Oneida County and Waste Managenent constituted a
nmonopoly, and that E-Z should be "reinbursed" for the tipping
fees it had paid to Oneida County in excess of $5.25 per ton
since that agreenent was executed. The conplaint alleged that
this "reinmbursenent” total ed "about $98, 000."

19 On May 4, 2004, the DATCP forwarded the conplaint to
Sexton, who responded by letter on My 20. In his response
letter, Sexton disputed each of E-Z's charges and went on to
state that the contract bidding process had been conducted in
accordance wth appropriate state statutes. Addi tionally,
Sexton stated that E-Z, along wth any other business entity,
woul d have had the right to submt a bid during the bidding
process.

110 On Septenber 28, 2005, E-Z filed a "Notice of Injury"
and "Statenment of Claim with the Oneida County Cerk of Courts.
In its Notice of Injury, E-Z asserted that it was injured when
Oneida County entered into a conspiracy to restrain trade in
violation of Ws. Stat. 8§ 133.03 by executing the agreenment with

Waste Managenent. In its Statenent of Cdaim E-Z clained
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$239,814.69 for loss of past earnings and $959, 285.76 for |oss
of future earnings.* Oneida County denied E-Z's claim

11 On April 20, 2006, E-Z filed suit against Oneida
County in the Circuit Court for Oneida County, the Honorable
Robert E. Kinney then presiding,® seeking (1) a declaratory
judgnent that Oneida County's agreenent with Wste Managenent
constituted an illegal restraint of trade in violation of Ws.
Stat. § 133.03(1),° and (2) treble damages, attorneys fees, and
costs pursuant to Ws. Stat. § 133.18.

12 On Septenber 29, 2008, Oneida County filed a notion

for summary judgnment, arguing that E-Z failed to conply with the

“ As we discuss in Y20, in order to sue a governmental
entity, a plaintiff nmust file a "notice of the circunstances of
the claim® within 120 days of the event giving rise to the claim
and nust also file a separate "claim containing the claimnt's

address and relief sought." For the sake of clarity, we use the
phrase "notice of clainf to refer to the "notice of the
ci rcunst ances of t he clainm required by Ws. St at .

8§ 893.80(1)(a). Further, we use the phrase "statenent of claint
to refer to the "claim containing the address of the claimnt
and an item zed statenent of the relief sought" found in Ws.
Stat. 8§ 893.80(1)(b).

® Judge Kinney retired during the pendency of this action
and Judge O Melia presided over the notion for summary judgnent.

® Ws. Stat. § 133.03(1) states that:

Every contract, conmbination in the form of trust or
otherwi se, or conspiracy, in restraint of trade or
cormerce is illegal. Every person who makes any
contract or engages in any conbination or conspiracy
in restraint of trade or comrerce is guilty of a O ass
H felony, except that, notwithstanding the nmaximum
fine specified in s. 939.50(3)(h), the person may be
fined not nmore than $100,000 if a corporation, or, if
any other person, nmay be fined not nore than $50, 000.
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notice of claim requirenments found in Ws. Stat. § 893.80(1).
Specifically, Oneida County argued that E-Z served its notice of
claim well beyond the 120-day tinme limt provided in
§ 893.80(1)(a). The circuit court agreed with Oneida County and
rejected E-Z's argunment that antitrust actions brought pursuant
to Ws. Stat. 8§ 133.18 are exenpt from the notice of claim
requi renents found in 8 893.80(1). The circuit court found that
the 120-day |imtations period began to accrue on June 25, 2003,
when the agreenent was signed, and that the Laddusires'
Septenber 28, 2005 notice of claimwas untinely. Additionally,
the circuit court found that E-Z had failed to establish that
Oneida County had actual knowl edge of the claim and further
found that E-Z had failed to establish that Oneida County was
not prejudiced by the untinely notice. As a result, the circuit
court granted sunmmary judgnent in favor of Oneida County.

113 E-Z appealed and, in a published decision, the court
of appeals reversed the judgment of the circuit court.’” Applying

the three-factor test set forth in Town of Burke v. Cty of

Madi son, 225 Ws. 2d 615, 625, 593 N.w2d 822 (Ct. App. 1999),
the court of appeals concluded that (1) Ws. Stat. § 133.18
contained a specific statutory schene for antitrust actions,® E-

Z Roll Of, 325 Ws. 2d 423, 918; (2) applying the notice of

" E-Z Roll Of, 325 Ws. 2d 423.

8 As we explain in Part Il11.A 1., a "specific statutory
schenme" exists when the terns of a specific statute conflict
with the general notice of claim requirenents found in Ws.
Stat. 8§ 893.80(1)(a).
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claim requirenents to antitrust actions brought pursuant to
8§ 133.18 would hinder the legislature's preference for pronpt
resolution of antitrust clains, Id., 924; and (3) the purposes
of providing a notice of claim would not be furthered if the
notice of claimrequirenents were applied to antitrust actions.
Id., 127. The court of appeals held that antitrust actions are
exenpt from the notice of <claim requirenents. Id., 932
Accordingly, the court of appeals reversed the circuit court.

114 Oneida County then petitioned this court for review,
whi ch we granted.

1. STANDARD OF REVI EW

15 This case cones before us on sumary judgnent. "W\
review the grant of a notion for summary judgnment de novo, and
apply the nethodol ogy specified in Ws. Stat. 8§ 802.08. That
is, we determne whether there is any genuine issue as to any
material fact, and if not, which party is entitled to judgnent

as a matter of law" Borek Cranberry Marsh, Inc. v. Jackson

Cnty., 2010 W 95, 111, 328 Ws. 2d 613, 785 N.W2d 615.

116 This case also involves the interpretation of the
notice of claim statute, found in Ws. Stat. 8§ 893.80, and the
interpretation of the antitrust damages statute, found in Ws.
Stat. § 133.18. The interpretation of a statute is a question

of law that we review de novo. Hocking v. Gty of Dodgeville

2010 W 59, 117, 326 Ws. 2d 155, 785 N. W 2d 398.
17 Whether a governnmental entity had actual notice of a
plaintiff's claim presents a mxed question of fact and |aw.

Osen v. Twp. of Spooner, 133 Ws. 2d 371, 377, 395 N W2d 808

8
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(C. App. 1986). What the governmental entity knew about the
plaintiff's claimis a factual finding and may not be overturned
unless clearly erroneous. Id. Whet her the governnental
entity's know edge constituted actual notice under the law is a
l egal conclusion we review de novo. |d. The plaintiff bears

the burden of proving actual notice. Wiss v. Gty of

M | waukee, 79 W's. 2d 213, 227, 255 N.W2d 496 (1977).

118 Whether a governnental entity suffered prejudice is
also a mxed question of fact and |aw QA sen, 133 Ws. 2d at
378. We uphold the circuit court's factual findings unless
clearly erroneous. Id. at 378-79. How these facts fit the
statutory concept of prejudice is a question of |law we review de
novo. Id. at 379. The plaintiff bears the burden of proving
| ack of prejudice. Wiss, 79 Ws. 2d at 227.

[11. DI SCUSSI ON

19 This case requires us to examne two issues. First,
we consider whether antitrust clainms brought pursuant to Ws.
Stat. § 133.18 are exenpt from the notice of claimrequirenments
found in Ws. Stat. § 893.80. Second, we consider whether E-Z
satisfied the notice of <claim requirenments set forth in
8§ 893.80(1). W discuss each issue in turn.

A. Antitrust dainms Brought Pursuant to Ws. Stat. § 133.18 Are
Not Exenpt fromthe Notice of C aimRequirenments Found in Ws.
Stat. 8§ 893.80(1)

20 In order to comence a |awsuit against a governnental
entity, a claimant nust, as a precursor to actually filing suit,
serve witten notice of the circunstances of the claim within

9
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120 days after the happening of the event.® Ws. Stat.
8§ 893.80(1). Additionally, a claimnt nust present a witten

claimto an appropriate official. 8§ 893.80(1)(b). When such a

® Ws. Stat. § 893.80(1) reads in relevant part:

(1) Except as provided in subs. (1g), (1m, (1lp) and
(8, no action may be brought or maintained against
any volunteer fire conpany organized under ch. 213,
political ~corporation, governnmental subdivision or
agency thereof nor against any officer, official,
agent or enployee of the corporation, subdivision or
agency for acts done in their official capacity or in
the course of their agency or enploynent upon a claim
or cause of action unless:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political ~corporation, governnmental subdivision or
agency and on the officer, official, agent or enployee
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claimif the fire conpany,
corporation, subdivision or agency had actual notice
of the <claim and the clainmnt shows to the
satisfaction of the court that the delay or failure to
give the requisite notice has not been prejudicial to
the defendant fire conpany, corporation, subdivision
or agency or to the defendant officer, official, agent
or enpl oyee; and

(b) A <claim containing the address of the
claimant and an item zed statenent of the relief
sought is presented to the appropriate clerk or person
who perfornms the duties of a clerk or secretary for
the defendant fire conpany, corporation, subdivision
or agency and the claimis disall owed.

We di scuss exceptions to this general rule in Part I11.B.2.

10
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claimis disallowed, a claimant has six nmonths to bring suit.
§ 893.80(1g). "

121 We initially recognized in Departnent of Natural

Resources v. City of Wwukesha, 184 Ws. 2d 178, 191, 515

N.W2d 888 (1994), the plain neaning of Ws. Stat. § 893.80:
"[t]he language of the statute clearly and unanbi guously nakes
the notice of claim requirenents applicable to all actions.™

However, we subsequently acknow edged in Auchinleck that our

holding in Wukesha had been "too broad." State ex. rel

Auchinleck v. Town of LaGange, 200 Ws. 2d 585, 597, 547

N. W2d 587 (1996) (exenpting clains for open records violations
and open neetings violations from the application of Ws. Stat.
§ 893. 80).

122 A nunber of cases following Auchinleck created

addi tional exceptions to the notice of claim requirenents. See

Gllen v. Gty of Neenah, 219 Ws. 2d 806, 822-23, 580

N.W2d 628 (1998) (exenpting actions to enjoin violations of the
public trust doctrine wunder Ws. Stat. 8§ 30.294); Little

Si ssabagama Lake Shore Oamners Ass'n, Inc., v. Town of Edgewater,

208 Ws. 2d 259, 265, 559 N.W2d 914 (C. App. 1997) (exenpting
actions to appeal a county board's determ nation regarding the
requi renents for t ax- exenpt st at us under W s. St at .

§ 70.11(20)(d)); Ganmroth v. Vill. of Jackson, 215 Ws. 2d 251,

A claim may be disallowed in tw ways. First, the
governmental entity nmay serve a witten notice of disallowance
on the claimnt. Ws. Stat. 8§ 893.80(19). Second, if the
governmental entity fails to act within 120 days, the claimis
consi dered disallowed. I1d.

11
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259, 571 N.W2d 917 (Ct. App. 1997) (exenpting actions to appea
speci al assessnents under Ws. Stat. 8 66.60(12)(a)).
23 In Town of Burke, 225 Ws. 2d 615, the court of

appeal s provided a structure for analyzing our notice of claim
jurisprudence. After examning our prior notice of claim case
| aw, the court of appeals concluded that three factors should be
consi dered when determ ning whether to exenpt a specific statute
from the notice of claim requirenents: (1) whether there is a
specific statutory schenme for which the plaintiff seeks
exenption; (2) whether enforcenent of the notice of claim
requi renents found in Ws. Stat. 8§ 893.80 would hinder a
| egi slative preference for a pronpt resolution of the type of
claim under consideration; and (3) whether the purposes for
which 8§ 893.80 was enacted would be furthered by requiring that
a notice of claim be filed. ld. at 625. Applying this

framework, the Town of Burke court concluded that the nunicipa

annexation procedures set forth in Ws. Stat. 8§ 66.021 were
exenpt fromthe notice of claimrequirenents. 1d. at 626

24 The three factors articulated in Town of Burke have

since becone the accepted franmework by which our appellate
courts have considered exceptions to the notice of claim

requi renents found in Ws. Stat. § 893.80. See Ecker Bros. .

Calumet Cnty., 2009 W App 112, 96, 321 Ws. 2d 51, 722

N.W2d 240; QCak Creek Citizen's Action Comm v. Cty of Qak

Creek, 2007 W App 196, ¢97, 304 Ws. 2d 702, 738 N W2d 168;
Nesbitt Farns, LLC v. Cty of Mdison, 2003 W App 122, 19, 265

Ws. 2d 422, 665 N W2d 379. W find the Town of Burke test

12



No. 2009AP775

appropriate and therefore apply it to determne whether
antitrust actions brought pursuant to Ws. Stat. § 133.18 are
exenpt fromthe notice of claimrequirenents found in 8 893. 80.
1. Specific Statutory Schene
125 The first factor we consider is "whether there is a
specific statutory schenme for which the plaintiff seeks
exenption” from the notice of claim requirenents found in Ws.

Stat. 8 893. 80. Town of Burke, 225 Ws. 2d at 625. If a

statute provides a specific statutory schene that conflicts with
the general intent behind the 120-day time limt provided in
Ws. Stat. 8§ 893.80, then the specific statutory scheme wll

t ake precedence. Cty of Racine v. Waste Facility Siting Bd.,

216 Ws. 2d 616, 625, 575 N.W2d 712 (1998).
26 In the instant case, the court of appeals relied on

our decision in Gllen v. Gty of Neenah to conclude that the

statutory schene for antitrust actions brought pursuant to Ws.
Stat. 8§ 133.18 takes precedence over the general notice of claim

requi renments of 8§ 893.80(1). We di sagr ee. In Gllen, we held

that when a statute allows a claimant to seek imediate
injunctive relief, that statute irreconcilably conflicts wth
the general notice of claim provisions of Ws. Stat. § 893. 80,

"which requires a plaintiff to provide a governnmental body wth

a notice of claim and to wait 120 days or until the claimis
di sall oned before filing an action.” Gllen, 219 Ws. 2d at
822. The Gllen court concluded that, because application of

the 120-day tine |imt inposed by Ws. Stat. 8§ 893.80(1)(b)
clearly frustrated the plaintiffs' specific right to imed ate

13
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injunctive relief, the procedures setting forth injunctive
relief took precedence over the general notice provisions of
§ 893. 80.

127 As illustrated in Gllen, our appellate courts have
generally concluded that a specific statutory scheme conflicts
with the notice of claim requirements found in Ws. Stat.
8§ 893.80 when the specific statute contains a nobre restrictive
[imtations peri od t han t he 120- day notice of claim
requi renments. See id. at 821-22 (specific statute allowed

i mredi ate injunctive relief); Auchinleck, 200 Ws. 2d at 592

(specific statute allowed an action to be comenced within 20

days); Town of Burke, 225 Ws. 2d at 625 (specific statute

required an action to be comenced within 90 days); Little

Si ssabagama, 208 Ws. 2d at 266 (specific statute required an

action to be comenced within 90 days); Qak Creek Citizen's

Action Comm, 304 Ws. 2d at 709 (specific statute required

clerk to take action within 15 days and conmon council to take
action within 30 days).

128 Wiile we find the reasoning of Gllen to be
instructive, we conclude that its holding is inapplicable to the
present case. In contrast to the plaintiffs in Gllen, E-Z does
not seek imediate injunctive relief under 8§ 133.16. Rather, E-

Z seeks declaratory relief and damages under Ws. Stat.

14
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§ 133.18. " Unlike imediate injunctive relief, which "is
designed to prevent injury,"” dllen, 219 Ws. 2d at 821,
declaratory relief is not, by its nature, in conflict wth
provi ding governnental entities a 120-day period to review a
claim?® W note that the Declaratory Judgment Act, found in
Ws. Stat. § 806.04, provides no statute of Ilimtations. e
further note that § 133.18 provides a six-year |imtations

period for actions seeking damages for violations of antitrust

1 The prayer for relief contained in E-Z's conplaint
requests only (1) a declaratory judgnent that the agreenent is
in violation of Ws. Stat. § 133.03(1), and (2) danmmges,
attorneys fees, and costs pursuant to Ws. Stat. § 133.18. E-Z
made no request for an injunction under Ws. Stat. § 133.16.
The <circuit court <clarified this at the sunmary judgnent
heari ng:

[ Counsel for E-Z]: . . . W're asking, Your Honor,
for injunctive relief so this nethod of operation
stops and stops i medi ately.

[ The Court]: See, | didn't read your conplaint as

asking for injunctive relief, but perhaps | mssed

t hat .

[ Counsel for E-Z]: Let nme find it. Well, maybe it

would be better stated as to—as to declaratory

relief, that is declaring the contract by illegal I

think is the way | phrased it in nmy conplaint.

12 "Declaratory relief" is "a binding adjudication that
establishes the rights and other legal relations of the parties
wi thout providing for or ordering enforcenent.” Bl ack's Law
Dictionary 846 (7th ed. 1999). |In contrast, "injunctive relief"
entitles a party to "a court order commanding or preventing an
action,” 1d. at 788, and "is wusually requested simnultaneously

with, or soon after, comencing an action by a notion for a
tenporary restraining order and/or a prelimnary injunction.”
Gllen, 219 Ws. 2d at 821

15



No. 2009AP775

| aw, 13

Accordingly, neither E-Z's claim for declaratory relief
nor E-Z's claim for damages is brought pursuant to a specific
statute whose terns conflict with the general notice of claim

requirenents found in Ws. Stat. § 893. 80.

13 Wsconsin Stat. § 133.18(1)(b) states that "[n]o damages,
interest on danmges, costs or attorney fees may be recovered
under this chapter from any |ocal governnental unit or against
any official or enployee of a |local governnental unit who acted
in an official capacity." Subsection (1)(b) is seemngly in
tension with 8 133.18(6), which caps the anount of nonetary
damages a plaintiff may recover in a suit against a governnental
entity. The circuit court, relying on subsection (1)(b), struck
E-Z's request for treble danages, costs, and attorney fees under
§ 133.18(1)(a). However, the circuit court expressly reserved
the question of whether the |anguage of subsection (1)(b)
"precludes recovery of any nonetary damages against [Oneida]
County for violations alleged under any provision in Ws. Stat.
ch. 133." Neither the circuit court nor the court of appeals
further addressed this tension because both courts concluded
that the question of whether the notice of claimstatute applied
was dispositive. This issue was not briefed before this court
and we therefore need not address whether E-Z pled a viable
cl ai m for danages agai nst Oneida County pursuant to 8§ 133.18.

16
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129 We therefore hold that 8§ 133.18 does not contain a
specific statutory schene in conflict with the notice of claim
requirements found in § 893.80.

2. Legislative Preference for Pronpt Resolution

130 The second factor we consider is "whether enforcenent
of Ws. Stat. 8§ 893.80 would hinder a legislative preference for
a pronpt resolution of the type of claim under consideration."

Town of Burke, 225 Ws. 2d at 625. W therefore exan ne whet her

the |l egislature has expressed a preference for pronpt resol ution
of antitrust damages actions pursuant to Ws. Stat. § 133.18
and, if so, whether applying the 120-day notice of «claim
requi renents woul d sonehow hi nder that preference.

131 Wsconsin Stat. 8 133.18(5) requires that "[e]ach
civil action wunder this chapter and each notion or other
proceeding in such action shall be expedited in every way and
shall be heard at the earliest practicable date.” This |anguage

denonstrates the legislature's preference for the pronpt

4 The court of appeals also relied on Nesbitt in holding
that Ws. St at. 8§ 133.18 actions «constituted a specific
statutory schene. Nesbitt Farnms, LLC v. Cty of Madison, 2003
W App 122, 265 Ws. 2d 422, 665 N W2d 379. In Nesbhitt, the
court of appeals considered whet her condemnati on appeal s brought
under Ws. Stat. 8§ 32.05 were subject to the notice of claim
requi renents. The Nesbitt court held that Ws. Stat. § 32.05
provided a detailed "procedure and deadline for comencing

[ condemmation] actions, as well as specifying other nmatters,
such as how other interested parties may join the appeal and
what issues nmay be tried." Id., 910. Ws. Stat. § 133.18
contains no such detailed procedures. I nstead, § 133.18 nerely
creates a cause of action, defines the damages, and provides a
| engthy six-year statute of limtations. Neshitt is, therefore,

easi |y di stingui shabl e.

17
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resolution of antitrust clainms brought pursuant to Ws. Stat.
§ 133.18. E-Z argues that applying the notice of <claim
requirenents found in Ws. Stat. 8§ 893.80 to antitrust actions
brought pursuant to 8§ 133.18 hinders pronpt resolution of such
claims. As the circuit court correctly recognized, applying the
notice of <claim requirenments to antitrust actions brought
pursuant to 8§ 133.18 pronotes, rather than hinders, t he
| egislature's preference for expediency in the adjudication of
such cl ai ns.

32 This is so because ordinarily a plaintiff has six
years to seek damages pursuant to Ws. Stat. § 133.18. See
8§ 133.18(2). However, if a plaintiff advances a claim against a
governnental entity, it is subject to the notice of claim
requi renments. See Ws. Stat. § 893. 80. In that case, the
plaintiff would be required to serve witten notice of the claim
upon the governnental entity within 120 days after the event
giving rise to the claim See § 893.80(1)(a). If the claimis
di sall owed, the plaintiff whose claimhas been denied would have
only six nonths, as opposed to the six years otherw se afforded
by Ws. Stat. 8§ 133.18(2), to file +the conplaint. See
§ 893.80(19). It is clear that such tinelines encourage, rather
t han hi nder, the pronpt resolution of 8§ 133.18 acti ons.

133 Accordingly, we hold that enforcing the general notice
of claim requirenents found in Ws. Stat. 8 893.80 pronotes,
rather than hinders, the legislature’s preference for pronpt
resol ution of such clains.

3. Furthering the Purposes of the Notice of ClaimStatute
18
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134 The third factor we consider is "whether the purpose
for which § 893.80(1) was enacted would be furthered by

requiring that a notice of claimbe filed." Town of Burke, 225

Ws. 2d at 625. We have previously held that the notice of
claim statute serves two purposes: (1) to give governnental
entities the opportunity to investigate and evaluate potenti al
claims, and (2) to afford governnental entities the opportunity
to conprom se and budget for potential settlenent or litigation.

Thorp v. Town of Lebanon, 2000 W 60, 9123, 28, 235 Ws. 2d 610,

612 N. W2d 59.

135 E-Z argues that the |egislative purpose of Ws. Stat.
§ 893.80(1) was furthered when Oneida County was given the
opportunity to settle and negotiate the dispute. Thus, E-Z
argues, applying 8 893.80(1) to bar its claim would thwart the
very purpose of 8§ 893.80(1) because E-Z would be punished for
attenpting to negotiate with Oneida County before resorting to
the judicial system

136 We find E-Z' s argunent unpersuasive. First, applying
the notice of <claim statute to antitrust actions brought
pursuant to Ws. Stat. § 133.18 clearly allows governnental
entities a greater opportunity to investigate and evaluate
potential clainms by requiring claimants to file their notice of
claimwthin 120 days of the event giving rise to the claim |If
the notice of <claim statute were not applied to § 133.18
antitrust actions, claimants would have six years to file their

conpl ai nt.

19
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137 The additional Si xty-ei ght nmont hs during which
claimants could bring their actions would obviously hanper a
governnmental entity's ability to investigate and evaluate

cl ai ns. See, e.g., Osen, 133 Ws. 2d at 380 (holding in a

condemmation action that three years of vegetative growth nade a
determ nation of any damages difficult). It is axiomatic that a
gover nient al entity can nore effectively investigate the
circunstances surrounding a claim that accrued within the 120

days preceding the receipt of notice than it can investigate a

claim that accrued up to six years in the past. In a simlar
vein, it is nore likely that with the passage of tinme such
investigation and evaluation wll becone nore problematic as

governnmental enployees |eave their posts, nenories fade, and
W t nesses becone unavai |l abl e.

138 Second, applying the notice of claim statute to
antitrust actions brought pursuant to Ws. Stat. 8 133.18 allows
governnental entities a greater opportunity to conprom se and
budget for potential settlenment or litigation. |[If the notice of
claim statute were not applied to antitrust actions brought
pursuant to 8§ 133.18, governnental entities would no |onger be
provided with a 120-day period in which to review the claim
before the claimant could file suit. W are conpelled by the
nature of E-Z's argunent to note the obvious: it is easier for a
governnmental entity to conpromse wth a claimant when the
governnental entity has the 120-day period required by the
notice of claim statute in which it my review the claim and
negotiate wth the claimant prior to the commencenent of

20
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[itigation. Further, this period grants governnental entities
120 days in which to adjust budgets to account for potential
settlenment or litigation. As a result, the purposes for which
the notice of claim statute was enacted would be fulfilled if
parties filing antitrust actions pursuant to § 133.18 were
required to follow the general notice of claimrequirenents.

139 Applying the three-factor Town of Burke test, we

conclude that Ws. Stat. § 133.18 antitrust actions are not
exenpt from the notice of claimrequirenents set forth in Ws.
Stat. 8§ 893.80. We therefore next discuss whether E-Z satisfied
the notice of claimrequirenents.
B. Notice of O aimRequirenents
140 Under Ws. Stat. 8§ 893.80(1), no action may be brought
agai nst a governnental subdivision unless paragraphs (a) and (Db)

are satisfied:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent

or attorney is served on the . . . governnental
subdivision . . . . Failure to give the requisite
notice shall not bar action on the «claim if
the . . . subdivision . . . had actual notice of the

claim and the claimant shows to the satisfaction of
the court that the delay or failure to give the
requisite notice has not been prej udi ci al to
the . . . subdivision . . . ; and

(b) A <claim containing the address of the
claimant and an item zed statenent of +the relief
sought is presented to the appropriate clerk or person
who perfornms the duties of a clerk or secretary for
the defendant . . . subdivision . . . and the claimis
di sal | owed.

21



No. 2009AP775

41 First, we consider whether the notice of claim was
filed within 120 days of the "happening of the event." W s.
Stat. § 893.80(1)(a). This requires us to consider whether the
continuing violation doctrine applies in Wsconsin.'® Second, we
consi der whether Oneida County had actual notice of the claim
and whether it suffered prejudice.

1. 120-Day Notice Requirenent

142 Wsconsin Stat. 8§ 893.80(1) requires that E-Z serve

its notice of claim on Oneida County "[w]ithin 120 days after
the happening of the event giving rise to the claim.
Onei da County argues that the "event"” giving rise to E-Z's claim
was the signing of the agreement with WAste Managenent on June
25, 2003. E-Z contends that its cause of action did not accrue
until discovery of the agreenment and that such discovery did not
occur until February 2004. See Ws. Stat. § 133.18(4).

143 We need not decide when E-Z's cause of action began to
accrue because, in either case, E-Z's notice of claim was
untimely. E-Z filed its notice of claimwth the Oneida County
Clerk of Court on Septenber 28, 2005, well over 120 days after
both the date on which the agreenent was executed (June 25,
2003), as well as the date E-Z contended it |earned of the

agreenent (February 2004).

15 The "continuing violation doctrine" holds that "each tinme
a plaintiff is injured by an act of the defendants a cause of
action accrues to himto recover the danages caused by that act
and that, as to those damages, the statute of |imtations runs
from the commssion of the act.” Zenith Radio Corp. .
Hazel ti ne Research, Inc., 401 U S. 321, 338-39 (1971).

22
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144 E-Z also argues that each tinme it paid a higher
ti pping fee than Waste Managenent, a new cause of action accrued
to E-Z Consistent with this assertion, E-Z argues that the
notice of claimthat it filed on Septenber 28, 2005, was tinely
because the notice was filed within 120 days of E-Z having paid
a higher tipping fee than Waste Managenent.

45 In support of this assertion, E-Z cites Zenith Radio

Corp. v. Hazeltine Research, Inc., 401 U S 321 (1971). In that

case, the United States Suprenme Court concluded that in the
context of a continuing conspiracy to violate the federal
antitrust laws, "each tine a plaintiff is injured by an act of
the defendant a cause of action accrues to him to recover the
damages caused by that act and that, as to those damages, the
statute of limtations runs from the comm ssion of the act."
ld. at 338.

146 E-Z, however, fails to cite any authority applying the
continuing violations doctrine to the notice of claim statute
under Wsconsin |aw. More inportantly, E-Z also ignores a
purpose of the notice of claim statute, which is to afford
governnmental entities the opportunity to conprom se and budget
for potential settlenment or litigation. See Thorp, 235 Ws. 2d
610, 49923, 28. If the continuing violations doctrine were to
apply, it would be nuch nore difficult for governnental entities
to budget for potential Ilitigation. For exanple, under E-Z's
theory, a cause of action would accrue to E-Z each tine it paid
a higher tipping fee during the 10-year length of Oneida
County's agreenment with WAaste Managenent. The legislature did

23
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not intend for governnental entities to be exposed to indefinite
periods of liability for potential violations of Ws. Stat.
§ 133.18.1° Such a result would be unreasonable given the
pur poses of the notice of claimrequirenents found in § 893.80. "
147 E-Z filed its notice of claim with the Oneida County
Clerk of Court on Septenber 28, 2005, well over 120 days after
both the date on which the agreenment was executed (June 25,
2003), as well as the date E-Z contended it |earned of the
agreenent (February 2004). Havi ng concluded that E-Z did not
satisfy the first sentence of Ws. Stat. § 893.80(1)(a), we nust
next consider whether the actual notice and prejudice exception
contained in Ws. Stat. § 893.80(1)(a) applies.
2. E-Z Failed to Show That Oneida County Suffered No Prejudice
48 An exception to the general 120-day rule exists when a
cl aimtant denonstrates that tw conditions are net: (1) the

governnmental entity "had actual notice of the claim" and (2)

18 Wsconsin Stat. § 893.80(1)(a) provides that a claimnt
must give notice "[w]ithin 120 days after the happening of the
event giving rise to the claim. . . ." (Enmphasi s added.) W
recogni ze that the general rule under Ws. Stat. 8 990.001(1) is
that we are to interpret the singular word "event" to include
the plural "events" unless this "would produce a result
i nconsistent with the manifest intent of the legislature.” The
mani fest intent of the legislature in Ws. Stat. 8§ 893.80 is not
to expose governnental entities to potentially infinite periods
of liability. We therefore conclude that the general rule in
8 990.001(1) is inapplicable in the instant case.

17 "\ attenpt, whenever possible, to give reasonable effect

to every word in a statute, avoiding both surplusage and absurd
or unreasonable results.” Hocking v. City of Dodgeville, 2010
W 59, 18, 326 Ws. 2d 155, 785 N. W2d 398.
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the governnmental entity has not been prejudiced by the delay or
failure to give notice. Ws. Stat. § 893.80(1)(a). Because we
determne that E-Z failed to show that Oneida County suffered no
prejudice, we need not address whether Oneida County received
actual notice of E-Z's claim W therefore address only whet her
E-Z nmet its burden to produce evidence that Oneida County
suffered no prejudi ce because of the del ayed noti ce.

49 In dAsen v. Spooner Township we held that prejudice

"refers to a delay which results in the inability of claimnts

to adequately defend their case.” 133 Ws. 2d at 379 (internal
citations omtted). This holding enphasized that one of the
purposes of the notice of claim statute "is to ensure that

gover nnent al units have sufficient opportunity to escape
prejudice by pronptly investigating clains." Id. at 380. As

the party opposing sunmary judgnent, E-Z "may not rest upon the

nmere allegations or denials of the pleadings . . . ." W s.
Stat. 8§ 802.08(3). "The ultimate burden [] of denonstrating
that there is sufficient evidence . . . to go to trial at all

(in the case of a notion for summary judgnent) is on the party
that has the burden of proof on the issue that is the object of

the notion." Transp. Ins. Co. v. Hunzinger Constr. Co., 179

Ws. 2d 281, 290, 507 N.W2d 136 (Ct. App. 1993). E-Z bears the
burden of proving that Oneida County suffered no prejudice.
Wiss, 79 Ws. 2d at 227. Therefore, E-Z "nust set forth
specific facts showing that there is a genuine issue for trial"

on the issue of prejudice. § 893.08(3).
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150 The circuit court found that E-Z set forth no facts
showi ng that Oneida County suffered no prejudice. The circuit
court went so far as to state that E-Z "provides no evidentiary
citation" for its entire prejudice argunent. W agree.

151 E-Z bore the burden to produce evidence that the
del ayed notice of claimdid not harm Oneida County's ability to
adequately defend its case. E-Z introduced no such evidence.
The depositions of Todd Laddusire and Bart Sexton—the only
significant evidentiary materials introduced at the sunmary
j udgnent proceedi ng—+di d not touch on the issue of prejudice.

52 The circuit court cautioned the parties early in the
litigation that the issue of prejudice would require substanti al
di scovery. When the circuit court denied Oneida County's notion

for judgnent on the pleadings, it cautioned both parties that:

The determnation as to whether E-Z is barred from
bringing this action for failing to conply with the
notice of clains requirenents is a conplex issue that
would Ilikely necessitate extensive factual support.
Specifically, failing to conply with the tinme limts
in 8 893.80 does not serve as an automatic bar to an
action. Even if plaintiff fails to satisfy these tine
requi renents, an action still survives if t he
plaintiff can show that the defendant had actual
notice of the claim and that the defendant was not
prejudiced by a delay of, or failure to provide, the
requi site notice. § 893.80(1)(a). The determ nation
of whether the County had actual notice of the claim
and whet her any prejudice exists are intensive factual
issues that will likely require extensive discovery.

Despite having recei ved such guidance fromthe circuit court, E-
Z inexplicably failed to conduct any discovery on the issue of

prej udi ce.

26



No. 2009AP775

153 E-Z could have asked Sexton a nunber of questions to
determ ne whether Oneida County did or did not suffer prejudice
because of the delayed notice. For exanple, E-Z never
guestioned Sexton to determ ne whether Oneida County suffered
from an inability to investigate the claim because of the
del ayed noti ce. In addition, E-Z never asked whether either
Sexton or Oneida County had difficulty finding docunents or
other witnesses relevant to the proceedi ngs. E-Z sinply failed
to introduce evidence on the issue of prejudice. Because of
this, the circuit court properly granted summary judgnent in
favor of Oneida County.

| V. CONCLUSI ON

154 We hold that antitrust actions brought pursuant to
Ws. Stat. 8§ 133.18 are not exenpt from the notice of claim
requirenents found in Ws. Stat. § 893.80(1). Addi tionally, we
hold that E-Z did not neet the requirenents of § 893.80(1)(a)
when it failed to give Oneida County notice of its claimwthin
the 120-day limtations period. Accordingly, we reverse the
court of appeals and conclude that the circuit court properly
granted sunmary judgnent in favor of Oneida County.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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155 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). Appellate
courts apply a three-part test to determ ne whether the notice
requirement of Ws. Stat. § 893.80(1) (2009-10)' applies to the

claimunder review Qak Creek Citizen's Action Coom v. City of

OGak Creek, 2007 W App 196, 17, 304 Ws. 2d 702, 738 N. W2d 168.
| conclude that E-Z Roll Of, LLC (E-Z) nmekes a restraint of
trade claim under ch. 133 of the Wsconsin Statutes that neets
the three-part test for an exception to the requirenents of
§ 893.80(1): (1) ch. 133 provides a specific statutory schene
for the identification and resolution of clains; (2) conpliance
with 8§ 893.80(1) would hinder the legislature's preference for
pronpt action on ch. 133 clains; and (3) the purposes for which
§ 893.80(1) was enacted would not be furthered by requiring a
notice of claimto be filed for ch. 133 clains. Accordingly, |
would affirm the court of appeals and | respectfully dissent
fromthe majority opinion.
. BACKGROUND

56 E-Z was in the solid waste hauling business.? It
provided waste <containers to residential, comer ci al and
construction custoners. E-Z hauled the waste it collected to
the Oneida County landfill, and Oneida County charged E-Z a per

ton tipping fee to utilize the landfill.

L All subsequent references to the Wsconsin Statutes are to
the 2009-10 version unless otherw se indicated. (The 2005-06
are applicable to the notice question presented; however, the
2009-10 statutes referenced herein are the sane as the 2005-06
version of 8§ 893.80(1) in all relevant parts.)

2 E-Z went out of business in My, 2008.

1
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157 E-Z paid a $54 per ton tipping fee for its use of the
l[andfill, less a $10 per ton discount when E-Z brought a
sufficient volune of waste to Oneida County's landfill. In
February 2004, an enployee of E-Z saw a receipt from the Oneida
County landfill that showed Wste Managenent W sconsin, Inc.
(Waste Managenent) was being charged only $5.25 per ton as a
ti pping fee by Onei da County.

158 Apparently, the lower tipping fee accorded to Wste
Management was part of the June 25, 2003 contract® between Waste
Managenent and Oneida County wherein Waste Managenent agreed to
transport rmunicipal solid waste for Oneida County for $24.50 per
ton and Oneida County agreed to charge Waste Managenent only a
$5.25 tipping fee rather than the usual $54 per ton rate.

159 On February 17, 2004, the Laddusires, who own E-Z, net
with Bart Sexton, the Oneida County Solid Waste Director, to
conplain about the high tipping fee E-Z was paying and to
request a reduction of its tipping fee. Sexton refused their
request, and in April 2004 E-Z filed a witten conplaint with
the Wsconsin Departnent of Agriculture, Trade and Consuner
Protection (Consuner Protection agency). Al t hough the Consuner
Protection agency forwarded E-Z's conplaint to Oneida County on
May 4, 2004, the Consuner Protection agency took no further
action on the conpl aint.

160 On Septenber 28, 2005, E-Z filed a "Notice of Injury”
with Oneida County, in which it alleged that the preferential

tipping fee that Oneida County granted to Waste Managenent was a

3 Compl ., 13.
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violation of Ws. Stat. § 133.03(1). It alleged that it had
| ost past and future earnings due to the |ower prices that Waste
Managenent was able to charge its custoners because of the |ower
ti pping fee that Waste Managenent was accorded by Oneida County
for the tipping it did at the landfill.

161 E-Z filed this action on April 20, 2006. Onei da
County noved to dismiss, alleging that E-Z failed to conply with
the notice of claimrequirenents of Ws. Stat. 8 893.80(1), and
the circuit court dismssed E-Z's claim The court of appeals
reversed, concluding that ch. 133 clains were excepted from

conpliance with § 893.80(1). E-Z Roll Of, LLC v. OCnty. of

Oneida, 2010 W App 76, 11, 325 Ws. 2d 423, 785 N. W 2d 645.
1. DI SCUSSI ON
A. Standard of Review
62 The circuit court dismssed E-Z' s claim on sumary
judgnment. We review sumary judgnment using the sane net hodol ogy

as did the circuit court and the court of appeals. Gygiel v.

Monches Fish & Gane Club, Inc., 2010 W 93, 112, 328 Ws. 2d

436, 787 N W2d 6. This summary judgnment turns on statutory
interpretation. Statutory interpretation presents a question of
law for our independent review, in which we benefit from the

di scussions in previous court decisions. Ri chards v. Badger

Mut. Ins. Co., 2008 W 52, 114, 309 Ws. 2d 541, 749 N W2d 581.

As we interpret Ws. St at. § 893.80(1), we assess its
interaction with the ch. 133 claim nade herein. The interaction
of E-Zs <ch. 133 claim with the obligations set out in

§ 893.80(1) presents a question of law for our independent
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consi derati on. Nesbitt Farnms, LLC v. City of Madison, 2003 W

App 122, 14, 265 Ws. 2d 422, 665 N.W2d 379.
B. E-Z's Contention

163 E-Z contends that Oneida County violated Ws. Stat.
§ 133.03(1) through its contract with Waste Managenent. Onei da
County contracted to pay Waste Managenent $24.50 per ton for
solid waste renoval, and conbined that paynent with a $5.25 per
ton tipping fee that Oneida County charged Waste Managenent.
This contractual tipping fee of $5.25 is a $49.75 per ton
reduction in charges on the solid waste that Wste Managenent
dunped into the Oneida County landfill, not just solid waste
that is hauled for Oneida County. E-Z alleged that the contract
was an unreasonable restraint of trade in that it "permts Wste
Managenment, Wsconsin, Inc., to wunder bid and drive out
conpetition in Oneida County and the areas which the Oneida
County Transfer Station has traditionally served,"* because Waste
Managerment was charged $49.75 less per ton to dunp solid waste
at the Oneida County landfill than were other users of the
landfill.

164 Stated otherwise, E-Z alleges that if Waste Managenent
had been required to pay the $54 per ton tipping fee as E-Z was,
Waste Managenent would have had to increase the prices it
offered to custoners for whose business E-Z was conpeting. It
is argued that the lower tipping fee permtted WAste Managenent

to conpete unfairly with E-Z

4 Conpl ., 993,4,6,7.
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65 In regard to Ws. Stat. § 893.80(1), E-Z does not
argue that it tinely filed a notice of claim Rat her, E-Z
contends that it is not required to conply with § 893.80(1)
because its <ch. 133 <claim falls outside of the scope of
§ 893.80(1)'s command, and further, even if it were required to
conmply with 8§ 893.80(1), Oneida County had actual notice of its
claim The court of appeals agreed with E-Z' s first argunent,
concluding that ch. 133 clains are not required to conply wth

§ 893.80(1). E-Z Roll Of, 325 Ws. 2d 423, f{1. | agree with

the court of appeals.
C. Statutory Concerns
1. Notice of claim

166 Wsconsin Stat. 8 893.80(1) provides in relevant part:

Except as provided in subs. (1g), (1m, (1p) and (8),°
no action my be brought or naintained against any

political corporation, governnental subdivision
or agency thereof . . . for acts done in their
official capacity or in the course of their agency or
enpl oynent upon a claimor cause of action unless:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the . . . political
corporation, governnental subdivision or agency
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claim if . . . the
claimant shows to the satisfaction of the court that
the delay or failure to give the requisite notice has
not been prejudicial to the defendant . . .; and

(b) A claim containing the address of the
claimant and an item zed statenent of the relief
sought is presented to the appropriate clerk . . . and
the claimis disall owed.

> None of these |isted exceptions apply here.

5
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167 Although we once stated that Ws. Stat. § 893.80(1)
applies to all types of actions, not just to tort actions, DNR

v. Gty of Wukesha, 184 Ws. 2d 178, 191, 515 N W2d 888

(1994), we have nodified that statenment as being overly broad.

State ex rel. Auchinleck v. Town of LaG ange, 200 Ws. 2d 585,

597, 547 N.W2d 587 (1996). In addition, numerous appellate
opinions have identified various exceptions to the statutory
notice of claim requirenents. See id. at 596 (noting that
§ 893.80(5) expressly states that specific rights and renedies
provi ded by other statutes take precedence over the provisions
of 8§ 893.80 and concluding that § 893.80(1) does not apply to

clainmed violations of the open records law); see also Gllen v.

Cty of Neenah, 219 Ws. 2d 806, 822-23, 580 N.W2d 628 (1998)

(concluding that 8§ 893.80(1) does not apply to actions under
Ws. Stat. 8 30.294 to enjoin violations of the public trust
doctrine); Qak Creek, 304 Ws. 2d 702, 92 (concluding that
§ 893.80(1) does not apply to an action to conpel a city to

conply with the direct legislation statute); Town of Burke v.

Cty of Mudison, 225 Ws. 2d 615, 617-18, 593 N.W2d 822 (C.

App. 1999) (concluding that actions objecting to annexation
brought under Ws. Stat. § 66.021 are not required to conmply
with 8§ 893.80(1)); Ganroth v. Vill. of Jackson, 215 Ws. 2d 251,

259, 571 N.w2d 917 (C. App. 1997) (concluding that special
assessnment appeal s brought under Ws. Stat. 8§ 66.60(12)(a) fall
outside of § 893.80(1)'s requirenents).

168 Based on our analysis in Auchinleck, a three-part test

has evolved by which courts assess whether the claimant 1is
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required to conmply with Ws. Stat. 8§ 893.80(1) for the claim
pr esent ed. OCak Creek, 304 Ws. 2d 702, 497 (citing Neshitt
Farnms, 265 Ws. 2d 422, 9. This three-part test provides:

"(1) whether there is a specific statutory schene for
which the plaintiff seeks exenption; (2) whether
enforcenent of § 893.80(1), Stats., would hinder a
| egi slative preference for a pronpt resolution of the
type of claim under consideration; and (3) whether the
purposes for which § 893.80(1) was enacted would be
furthered by requiring that a notice of claim be
filed."

Id. (quoting Nesbitt Farms, 265 Ws. 2d 422, 19). Accordi ngly,

| begin with Ws. Stat. 8 133.03(1), the claimherein nmade.
2. Wsconsin Stat. § 133.03(1)
169 E-Z clains anticonpetitive conduct that it alleges is

regulated by ch. 133, specifically Ws. Stat. § 133.03(1).

Section 133.03(1) addr esses anticonpetitive contracts in
restraint of trade. Section 133.03(1) provides in relevant
part: "Unl awful contracts; conspiracies. (D Every contract

in restraint of trade or conmmerce is illegal.” It is this

§ 133.03(1) claim that the circuit court dismssed on sunmmary
j udgnent because the notice of claim provisions of Ws. Stat.
§ 893.80(1) had not been net. Accordingly, | consider the
viability of E-Z's ch. 133 claimin |light of § 893.80(1) and the
requisite three-part test for exceptions thereto.
a. Specific statutory schene

70 Chapter 133 sets out a specific statutory schene that
addresses anticonpetitive conduct that is quite conprehensive.
First, it defines those who are covered by the prohibitions

contained therein. Ws. Stat. 8§ 133.02(3). Second, it sets out
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vari ous prohibited practices: Ws. Stat. 8§ 133.03 (unlawful
contracts; conspi raci es), W s. St at . 8§ 133.04 (price
discrimnation; intent to destroy conpetition), Ws. Stat.
§ 133.05 (secret rebates; unfair trade practices) and Ws. Stat.
§ 133.06 (interlocking directorates). Third, ch. 133 provides
for discovery in regard to alleged violations. Ws. Stat.
§ 133. 13. Fourth, renmedies are established for contraventions
of ch. 133: Ws. Stat. 8§ 133.14 (illegal contracts are void);
Ws. Stat. 8§ 133.16 (injunctive relief, tenporary and permanent,
and attorney fees mmy be accorded); and Ws. Stat. § 133.18
(damages and attorney fees are avail abl e).

171 The enforcenent of a claim for relief due to an
all eged restraint of trade by contract has been specifically
provided for by the legislature in Ws. Stat. 8 133.03(1). Not
only is such a claim proscribed, but the I|egislature has
specified various types of relief that a court can award. See
e.g., Ws. Stat. 8§ 133.14 (illegal contracts are void); Ws.
Stat. 8 133.16 (injunctive relief, tenporary and permanent, and
attorney fees may be accorded); and Ws. Stat. 8§ 133.18 (danmmges
and attorney fees are available). Accordingly, | conclude that

E-Z's 8§ 133.03(1) claimis part of a specific statutory schene
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and therefore, it satisfies the first part of the requisite test
for an exception to the directives of Ws. Stat. § 893.80(1).°
b. Preference for pronpt resolution

72 The next step is to assess whether enforcenent of Ws.
Stat. 8 893.80(1) would contravene a legislative preference for
pronpt resolution of ch. 133 clains. Wsconsin Stat. § 133.18
assists nme in this assessnent. Section 133.18(5) requires that
"[e]lach civil action under this chapter and each notion or other

proceeding in such action shall be expedited in every way and

® In concluding that ch. 133 contains a specific statutory
schene, the court of appeals relied on Gllen v. Gty of Neenah
219 Ws. 2d 806, 580 N.wW2d 628 (1998). E-Z Roll Of, LLC v.
Cnty. of Oneida, 2010 W App 76, 9118, 325 Ws. 2d 423, 785
N. W2d 645. The majority opinion concludes that the reasoning
of Gllen is "instructive," yet "inapplicable to the present
case." Majority op., 928. In so concluding, the mgjority
states that "[i]n contrast to the plaintiffs in Gllen, E-Z does
not seek imrediate injunctive relief under Ws. Stat. 8§ 133.16
Rat her, E-Z seeks declaratory relief and danmages under Ws.
Stat. § 133.18." Id. However, the distinction between the
remedy sought by the plaintiffs in Gllen and the renedy E-Z
sought in its conplaint is not relevant to the determ nation of
whet her ch. 133 conprises a specific statutory schene. Surely,
a specific statutory schene can include nore than one section of
a chapter. Her e, the entirety of ch. 133 addresses
anticonpetitive conduct. The schene is quite specific and quite
conpr ehensi ve. Stated otherwi se, the statutory schene includes
several statutory sections.

Furt her nor e, by considering only a single statutory
section, specifically Ws. Stat. § 133.18, rather than the
entire statutory schene set out in ch. 133 that proscribes
anticonpetitive conduct, the mpjority's focus is too narrow.
For exanple, a Ws. Stat. 8§ 133.03(1) claimant could seek both
damages under 8 133.18 and a tenporary and/or permanent
injunction under Ws. Stat. § 133.16. Under the mgjority's
reasoning, would that ch. 133 claim be an exception to the
notice of claim provisions of Ws. Stat. 8§ 893.80(1) given our
decision in Gllen?
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shall be heard at the earliest practicable date." However,
Oneida County has 120 days after the filing of a notice of claim
under 8 893.80(1) to respond to a contention that it has entered
into an illegal contract in restraint of trade. This tine |ag
is in conflict with "expedited" procedures that the |egislature
has chosen for ch. 133 clains.

173 Furthernore, Ws. Stat. § 133.16 provides for both
tenporary and permanent injunctive relief. It directs, "pending
the filing of the answer . . . [a court] may, at any tinme, upon
proper noti ce, make such tenporary restraining order or
prohibition as is just.” W have noted that a statutory schene
that provides for imediate injunctive relief is inconsistent
with Ws. Stat. 8§ 893.80(1)'s requirenents. Gllen, 219 Ws. 2d
at 822. A party bringing a claim pursuant to Ws. Stat.
§ 133.03(1) has a statutory right to seek tenporary and
permanent injunctive relief. Requiring a party to wait 120 days
before being able to use the statutory renmedies that the
| egislature set out would be contrary to the legislature's
stated purpose that ch. 133 "be interpreted in a manner which
gives the nost |iberal construction to achieve the aim of
conpetition.” Ws. Stat. § 133.01. Accordingly, | conclude
that E-Z has satisfied the second part of the requisite test for
an exception to the directives of § 893.80(1).

c. Purposes underlying Ws. Stat. 8§ 893.80(1)

174 The third part of the test for assessing a clained

exception to the directives of Ws. Stat. § 893.80(1) is whether

the purposes underlying 8 893.80(1) would be furthered by

10
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requiring that a notice of claim be filed. The purposes
underlying 8 893.80(1) are to permt tinely investigation of
clains so that the facts are not stale and to facilitate

settlement of those that are neritorious. Thorp v. Town of

Lebanon, 2000 W 60, 9123, 28, 235 Ws. 2d 610, 612 N W2d 59.
However, as a party to the contract that E-Z alleges is in
restraint of trade, little investigation would be needed by
Onei da County, and settl enent appears unlikely.

175 1In addition, in this step, it is worth noting that
Ws. Stat. § 133.18(4) provides, "A cause of action arising
under this chapter does not accrue until the discovery, by the
aggrieved person, of the facts constituting the cause of
action." The circuit court concluded that the "event" that
gives rise to the obligation to give notice within 120 days is
the June 2003 signing of the contract between Waste Managenent
and Oneida County.’ However, E-Z did not learn of the $5.25
tipping fee that Waste Managenent was awarded as part of that
contract wuntil February 2004. Therefore, by the tinme E-Z had
knowl edge of the facts giving rise to its ch. 133 claim 120
days had long since passed, if the circuit court is correct
about the event leading to the notice of claim requirenent.

Stated otherw se, Oneida County could not tinely investigate a

" The majority concludes that it does not need to deternine
what "event" gave rise to the obligation to give notice, and

consequently when the cause of action began to accrue. The
maj ority so concludes because even if it accepted E-Z s argunent
that the cause of action did not accrue until it l|earned of the

agreenent in February, 2004, nore than 120 days passed between
when the cause accrued and E-Z's filing of the notice of claim
in Septenber 2005. Majority op., T43.

11
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claimE-Z did not know it had. That is what is alleged to have
happened here.®

176 Furthernore, if Ws. Stat. 8§ 893.80(1) were applied to
E-Z's claim it never could have enployed the statutes that the
| egi slature enacted to pronote conpetition and to restrict
restraints of trade. A defendant could sinply say that the
conplaining party learned of the violation too late and as a
result, the defendant is not required to do anything about it.
Surely, that is not what the |egislature sought to achieve
ei ther under § 893.80(1) or ch. 133.

177 Therefore, | conclude that E-Z has satisfied the third
part of the requisite test for an exception to the directives of
Ws. Stat. 8§ 893.80(1). Accordingly, I conclude that E-Z's Ws.
Stat. 8§ 133.03(1) claim is excepted from 8§ 893.80(1)'s notice
requi renents.

I11. CONCLUSI ON

178 | conclude that E-Z nmakes a restraint of trade claim
under ch. 133 of the Wsconsin Statutes that neets the three-
part test for an exception to the requirenents of Ws. Stat.
§ 893.80(1): (1) ch. 133 provides a specific statutory schene
for the identification and resolution of clains; (2) conpliance
with 8 893.80(1) would hinder the legislature's preference for

pronpt action on ch. 133 clains; and (3) the purposes for which

8 Although Oneida County inplies that this may not be an
accurate statenment of fact, on a notion for summary judgnent the
facts are construed to favor the non-noving party. DeHart .
Ws. Mut. Ins. Co., 2007 W 91, 97, 302 Ws. 2d 564, 734 N W2d
394.

12
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§ 893.80(1) was enacted would not be furthered by requiring a
notice of claimto be filed for ch. 133 clains. Accordingly, |
would affirm the court of appeals and | respectfully dissent
fromthe majority opinion

179 | am authorized to state that Chief Justice SH RLEY S.

ABRAHAMSON j oi ns this dissent.

13
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