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Def endant - Appel | ant . Cour't

REVI EW of a decision of the Court of Appeals. Reversed.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals® regarding the
adm ssibility of other-acts evidence referenced in an otherw se-
adm ssi ble videotaped statenent of a child victim In the
vi deotaped forensic interview, the then four-year-old alleged
victim MML., disclosed that she was sexually assaulted by the
defendant, Mguel E. Marinez, Jr. (Marinez). During this

interview, MML. also referred to a separate incident in which

! State v. Marinez, No. 2009AP567-CR, unpublished slip op.
(Ws. C. App. Mar. 18, 2010).
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Mari nez burned her hands with hot water. Mari nez had already
been convicted of <child abuse for that assault before this
interview took place. After MML. brought up the hand-burning
incident, the interviewer referred to that incident in an
attenpt to ascertain when the sexual assault occurred in
relation to that event. MML."s statements about the hand-
burning incident also served to denonstrate that "M key,"
MML."s nane for Marinez, perpetrated both acts. MML. also
referred to the hand-burning incident at other points during the
vi deot aped i nterview.

12 In preparation for Mirinez's trial for the sexual
assault of MML., the State noved to admt this video interview
under Ws. Stat. § 908.08 (2007-08)2 and the references to the
hand-burning incident wthin the video under Ws. St at .
8 904.04(2)(a). The Jefferson County Circuit Court, the
Honorable Randy R Koschnick presiding, admtted the video in
its entirety, concluding that the other-acts evidence it
cont ai ned was admi ssible under Ws. Stat. § 904.04(2)(a)°® for the

purposes of identity and context, and including wthin context,

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

3 The relevant portion of this statute provides that
"evidence of other crimes, wongs, or acts is not admissible to
prove the character of a person in order to show that the person
acted in conformty therewith. This subsection does not exclude
the evidence when offered for other purposes, such as proof of
noti ve, opportunity, i ntent, preparation, pl an  know edge,
identity, or absence of mstake or accident."” Ws. Stat.
§ 904.04(2)(a).
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the time and | ocation of the assault, and in order to assist the
jury in assessing MML.'s credibility. To prevent unfair
prejudice to Marinez, the circuit court limted the details of
t he hand-burning incident that the State could present and al so
gave a cautionary instruction to the jury. Marinez was
convi cted, and he appealed, arguing that the circuit court erred
in admtting the other-acts evidence relating to the hand-
burni ng incident. The court of appeals reversed the circuit
court's judgnent of conviction after concluding that the other-
acts evidence was erroneously admtted and the error was not
har n ess. The State petitioned this court for review, which we
gr ant ed. In its petition, the State presented the follow ng
issue for review whether the ~circuit court erroneously
exercised its discretion in admtting MML.'s videotaped
statenments w thout excising the references to the separate hand-
burni ng incident perpetrated by Marinez.

13 W hold that the ~circuit court did not err in
admtting the video 1in its entirety under Ws. St at .
88 904.04(2)(a) and 908.08. W affirm the circuit court's
evidentiary ruling on the admssibility of the other-acts
evi dence because the circuit court "exam ned the relevant facts,
applied a proper standard of l|law, used a denonstrated rational
process, and reached a conclusion that a reasonable judge could

reach.” State v. Hunt, 2003 W 81, 1934, 263 Ws. 2d 1, 666

N.W2d 771.
14 We conclude that in light of the greater latitude rule
and the fact that the other-acts evidence was so intertw ned

3
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wth the otherwi se adm ssible videotaped statenent of the child
victim the circuit court properly determned that each of the
three prongs of the Sullivan analysis supported adm ssion. See

State v. Sullivan, 216 Ws. 2d 768, 772-73, 576 N W2d 30

(1998). Under the first prong, we conclude that the circuit
court reasonabl y concl uded t hat, under W' s. St at .
8 904.04(2)(a), the hand-burning references were adm ssible for
the proper purposes of establishing MML.'s identification of
Marinez as her abuser and providing context, including assisting
the jury in assessing MML.'s credibility, establishing the
time and | ocation of the sexual abuse, and providing a conplete
story to the jury. Regarding the second prong, we concl ude that
the circuit court's determ nati on- -t hat the hand- burni ng
evidence was relevant to establish MML.'s identification of
Marinez, and the tinme and location of the sexual abuse, to
provi de context, including regarding MML.'s credibility, and
to provide a nore conplete story to the jury--was reasonabl e,
pursuant to Ws. Stat. § 904.01. Under the third prong, we
conclude that the circuit court reasonably determned that, in
accord with Ws. Stat. 8§ 904.03, the probative value of the
entire video, including MML.'s references to the hand-burning
incident, was not substantially outweighed by the danger of
unfair prejudice to Marinez.

15 W are also satisfied that any msuse of the hand-
burning evidence by the prosecutor did not "so infect[] the
trial with unfairness as to make the resulting conviction a

deni al of due process." See State v. Mayo, 2007 W 78, 943, 301

4
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Ws. 2d 642, 734 N W2d 115. Thus, we reverse the court of
appeals and affirmthe circuit court's judgnent of conviction.
| . FACTUAL BACKGROUND
16 In 2005, Marinez married MML.'s nother, Rachel
Marinez (Rachel) and becane M ML.'s stepfather. The Marinez

famly, including MML. and two of her brothers, Evan and
Aiden, Ilived in Watertown, Wsconsin, from OCctober through
Decenber of 2006. In this hone, Evan and Aiden shared a

bedroom and MML. slept in a separate bed in her parents’
room During this period, MML. was subjected to physical
abuse and also alleged sexual abuse at the hands of Marinez.
Because of the severity of the physical abuse, which required
extended hospitalization for severe burns to her hands, MML."'s
famly and |law enforcenent were aware of that abuse imredi ately
after it happened.* The alleged sexual abuse came to |ight some
time after the hand-burning incident occurred.

17 On Decenber 27, 2006, when MML. was four years old,
Marinez severely burned her hands by holding them under
extrenely hot water, injuring her so severely that MML. was
hospitalized for sonme tine. As a result, Mrinez was arrested
on Decenber 28, 2006, and later convicted of intentional child

abuse which creates a high probability of great bodily harm

*MML.'s nother, Rachel, testified that MML. was taken
to the hospital on Decenber 27, 2006, after the hand-burning
incident took place and remained hospitalized for sonme tine.
Detective Brower testified that he went to the hospital on
Decenber 27, 2006, to investigate the physical abuse of MM L.
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contrary to Ws. Stat. § 948.03(2)(c).°> After this incident,
MML. lived with her father in Mudison, Wsconsin, and Marinez
apparently no | onger had contact with her.

18 Approximately six nonths later, on June 25, 2007,
during a forensic interview by Kari On (On) at Safe Harbor
Child Advocacy Ofice (Safe Harbor) in Madison, Wsconsin,
MM L. disclosed that Marinez had al so sexually abused her when
they lived together in Watertown, Wsconsin.® O n videotaped
this interview, which took place when MM L. was four years old.
MML. revealed that, on at |east one occasion, "MKkey," which
is what she called Marinez, instructed her to take off her
clothes and lie on her parents' bed, after which he touched what
she called her "private area” with his hand.

19 MML. provided only limted details about the sexua

7

abuse. She described one particular incident,” which happened

while her nother was at work and Evan and Aiden were playing

® The rel evant portion of this statute provides:
(2) Intentional causation of bodily harm

(c) Woever intentionally causes bodily harm to a
child by conduct which creates a high probability of
great bodily harmis guilty of a Cass F fel ony.

Ws. Stat. § 948.03(2)(c).

® The record does not indicate why MML. was brought to
Safe Harbor for the interview

"In the interviewys, MML. disclosed that "M key" touched
her private area "[more than one tine," though she provided the
details of only one particular incident, which is the incident
underlying the charge in this case.
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together in their room MML. stated that after she had taken
a bath and gotten dressed, "Mkey" told her to take off her
clothes and lie on the bed that Mrinez and Rachel shared. She
stated that he kept his clothes on and touched her private area
wi th his hand. MML. also stated that neither she nor Marinez
said anything while he was touching her. At On's request,
MML. drew a picture of where she and Marinez were when this
t ook pl ace. In response to one of Orn's questions, MML. also
spont aneously brought up the hand-burning incident, indicating
that "M key" was the person who burned her hands. On used this
hand-burning incident to try to establish when the sexual abuse
occurred, but MML. was unable to recall which happened first,
t he physical or sexual abuse.

110 Additional details about the assault could be inferred
from MML.'s statenments when considered along with other known
facts. Her description of the living arrangenents at the tine
this took place, when MML., Mirinez, Rachel, Evan, and A den
lived together and Evan and Aiden shared a room indicated that
the sexual abuse occurred when they Ilived in Wtertown,
W sconsi n. MML. was unable to renenber when this happened,
but given her description of the living arrangenents, it was
limted to the period during which the Marinez famly lived in
Watertown, Wsconsin, from October through Decenber of 2006.
MML. identified Marinez as the person who sexually assaulted
her because, while she sinply called him "Mkey," she stated

el sewhere in the video that "Mkey" was also the person who
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burned her hands and was married to her nother, thus identifying
"M key" as Marinez.
1. PROCEDURAL HI STORY

11 As a result of MML.'"s allegations, Marinez was
charged on Novenber 21, 2007, with sexual contact with a child
under the age of thirteen contrary to Ws. Stat. § 948.02(1).8
Gven MML.'s age--she was five years old at the tinme of the
hearing--the State sought to admt the video of her interview
with On under Ws. Stat. § 908.08° in lieu of having her testify
in court about the details of this incident. The State noved to
admt the other-acts evidence referenced in the video regarding
the hand-burning incident under Ws. Stat. 8§ 904.04(2)(a).

During the notion hearing, the State argued that such evidence

8 The relevant portion of this statute provides:
(1) First degree sexual assault.

(e) Wioever has sexual contact with a person who has
not attained the age of 13 years is guilty of a dass
B fel ony.

Ws. Stat. 948.02(1)(e).

°®In relevant part, this statute provides an exception to
the hearsay rule:

(1) In any crimnal trial or hearing, juvenile fact-
finding hearing under s. 48.31 or 938.31 or revocation
hearing under S. 302.113(9) (am, 302. 114(9) (am
304.06(3), or 973.10(2), the court or hearing exam ner
may admt into evidence the audiovisual recording of
an oral statenment of a child who is available to
testify, as provided in this section.

Ws. Stat. § 908.08(1).
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was adm ssible for the purposes of establishing the tinme and
| ocation of t he al | eged assaul t, expl ai ni ng MML."s
identification of Marinez, providing context, and allow ng the
jury to better assess MML.'s credibility.

12 Marinez objected to the adm ssion of the sections of
the videotape that refer to the hand-burning incident. Mar i nez
addressed each of the purposes for which the State sought to
admt the hand-burning references. Marinez argued that MML.'s
identification of who assaulted her could be established by her
other statements in the interview and Detective David Brower's?'
verification of who lived wth MML.'s nother during this
period. He also argued that this separate hand-burning incident
was not related enough to the sexual assault to provide any
context or to assist the jury in assessing MML.'s credibility.
Marinez further argued that, instead, the State was actually
seeking to admt the hand-burning evidence to establish a

"pattern of complete truth telling by MML. to boost her
credibility, which, he argued, is prohibited by Wiitty v. State,

34 Ws. 2d 278, 149 N W2d 557 (1967). Regardi ng context,
Marinez asserted that other-acts evidence is admssible to
provi de context only to show the "context of the crime itself,
not supporting a victims st at enent about the crines
t hensel ves. " He argued that the hand-burning references could

not provide context because that incident was entirely unrel ated

10 Detective Brower investigated both the physical and
sexual assault of MM L. He also testified at the prelimnary
hearing and at trial in this case.
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to the sexual assault and the tw events did not occur
cont enpor aneousl y. Finally, Mrinez asserted that the tine
frame of the sexual assault would be adequately established by
Detective Brower's investigation and testinony and MML.'s
other statenents in the video.! Turning to the danger of unfair
prejudice to Marinez, he asserted that the probative value of
this evidence was |low and that there was a very high risk of
unfair prejudice to him Marinez argued that the State | acked
any physical evidence or a confession, and thus the inflanmatory
nature of MML.'s references to the hand-burning would unduly
prej udi ce Marinez.

13 The circuit court admtted the hand-burning references
in the video because it concluded that the State offered that
evidence for proper purposes under Ws. Stat. 8§ 904.04(2)(a),
for which this evidence was relevant and not unduly prejudicial.

Noting that MML. was a very young child, five years old at the

Y nitially, Mrinez sought to enter into a stipulation
regarding the tinme franme of the alleged assault to avoid the
adm ssion of the hand-burning references to establish when the
assault could have occurred. The State noted that there were
other purposes for which the hand-burning references were
adm ssible and thus declined to enter into a stipulation for
t hat purpose. The circuit court did accept a stipulation that
Marinez did not have any contact with MML. after the hand-
burni ng incident for the purposes of excluding any evidence that
Marinez had been in continuous custody since then for the charge
and conviction related to that incident. After accepting the
stipulation, the circuit court directed Mirinez's counsel to
address each of the state's grounds for admitting the other-acts
evidence including "identity, the tinme franme to establish the
date of the alleged violation and venue, as well as context as
it relates to credibility."

10
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time of the notion hearing and the trial, the circuit court
stated that the greater latitude rule strengthened its
conclusion that this evidence was adm ssible for these purposes.
The circuit court also mnimzed the risk of unfair prejudice to
Marinez by giving a cautionary instruction to the jury, limting
the adm ssion of details about the hand-burning incident, and
prohibiting the State's wtnesses from dwelling on the hand-
bur ni ng inci dent . '?

114 The jury found Marinez guilty of sexual contact with a
child wunder the age of thirteen contrary to Ws. Stat.
8§ 948.02(1). Marinez appealed, arguing that the circuit court's
adm ssi on of the hand-burning evidence was an erroneous exercise
of discretion. Marinez also argued that the State exceeded the
limts placed on the adm ssion of the hand-burning evidence
whil e questioning wtnesses and during closing argunents. The
State responded that the circuit court properly admtted the
ot her-acts evidence. Further, the State argued that it stayed
wWithin the circuit court's limtations for the use of the hand-
burning evidence and that, in any event, Mirinez forfeited any

argunent to the contrary by failing to object.

2 Marinez's counsel also asked whether the State's
W tnesses would be permtted to testify about the hand-burning
i ncident under the circuit court's ruling. The circuit court

clarified that other witnesses would be permtted to nention the
hand-burning incident only within the limts of its ruling and
woul d not be allowed to bring up extraneous details or dwell on
t he incident.

11
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15 The <court of appeals held that the circuit court
erroneously admtted the hand-burning evidence because it was
not admtted for a proper pur pose under W s. Stat.
8§ 904.04(2)(a) and that such error was not harnl ess. Mar i nez,
No. 2009AP567-CR, 9117, 25. While the court of appeals stated
that context and credibility were proper purposes for which to
admt other-acts evidence in certain circunstances, it concluded
that the hand-burning evidence was not properly admtted for
those purposes in this case, distinguishing Hunt, 263 Ws. 2d 1,
1958-59, a case in which a defendant's prior drug use was
properly admtted for the purposes of context and credibility.
Mari nez, No. 2009AP567-CR, 1910-15. The court of appeals noted
that even the application of the greater latitude rule could not
overcone the |ack of a proper purpose. [d., 917. Further, the
court of appeals concluded that the circuit court's error in
admtting the other-acts evidence was not harm ess because of
how the State used that evidence, the fact that there was little
actual evidence of the sexual abuse, and the |ikelihood that the
hand- burning evidence influenced the jury inproperly. Id.,
1923- 25. Since the court of appeals reversed the circuit
court's judgnent of conviction on this basis, it did not reach
the question of whether the State exceeded the circuit court's
[imtations on the adm ssion of the hand-burning evidence. Id.,
18. Therefore, the court of appeals reversed the circuit
court's judgnent of conviction.

I11. ANALYSI S

12
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16 The State petitioned this court for review of the
followng issue, nanely, whether the <circuit court properly
admtted MML.'s videotaped interview w thout excision of the
hand- burning references under Ws. Stat. 8§ 904.04(2)(a). Si nce
MML. was five years old at the tine of the notion hearing and
the trial, the greater latitude rule, which provides for the
nore |iberal adm ssion of other-acts evidence in child sexual

assault cases, applies in this case. State v. Hammer, 2000 W

92, 923, 236 Ws. 2d 686, 613 N W2d 629. The three-prong
analysis from Sullivan governs the propriety of admtting other-
acts evidence under Ws. Stat. 8§ 904.04(2)(a) and the greater
latitude rule applies to our review of each prong. Sul |'i van,
216 Ws. 2d 768, 195- 8; Hamrer , 236 Ws. 2d 686, 1123.
Additionally, while Marinez did not directly petition this court
for review of his claim that the State exceeded the order
admtting the hand-burning evidence, we wll address his
argunents in this regard as an allegation of prosecutorial
m sconduct. See Mayo, 301 Ws. 2d 642, 143.

117 W review a circuit court's admssion of other-acts
evidence for an erroneous exercise of discretion. Hunt, 263
Ws. 2d 1, 134. W wi il wuphold a circuit court's evidentiary
ruling if it "examned the relevant facts, applied a proper
standard of Jlaw, used a denonstrated rational process and
reached a conclusion that a reasonable judge could reach." 1d.
Even if a circuit court fails to set forth the basis for its
ruling, we wll nonetheless independently "review the record to
determne whether it provides an appropriate basis for the

13
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circuit court's decision.” Id. Here, the ~circuit court
thoroughly articulated its reasons for admtting the hand-
bur ni ng evi dence.
A General Principles Regarding the Admssibility of O her-
Acts Evidence

118 Several overlapping rules and principles govern the
adm ssibility MML.'s videotaped interview generally and the
hand- burni ng evidence nore specifically. When child w tnesses
are available for cross examnation, Ws. Stat. § 908.08 allows
for the adm ssion of videotaped child witness interviews that

meet certain requirenents. See Daniel D. Blinka, Wsconsin

Practice Series: Wsconsin Evidence 8§ 808.1 (3d ed. 2008).

Marinez did not and does not challenge the adm ssibility of the
video itself, but rather the references to the hand-burning
incident wthin the video and other wtnesses' t esti nony
r egar di ng t he hand- bur ni ng i nci dent . W sconsin St at .
8 904.04(2)(a) prohibits the admssion of evidence of a
defendant's other bad acts to show that the defendant has a
propensity to conmt crines. However, other-acts evidence that
is offered for a purpose other than the prohibited propensity
purpose is admssible if it is relevant to a perm ssible purpose
and is not unfairly prejudicial. Ws. Stat. 8§ 904.04(2)(a);
Sullivan, 216 Ws. 2d at 783. Wsconsin Stat. § 904.04(2)(a)

contains an illustrative, and not exhaustive, list of sone of

14
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the permssible purposes for which other-acts evidence is
adm ssi bl e, none of which applies here.?!

19 To guide courts in determning whether other-acts
evidence is admssible for a proper purpose under Ws. Stat.
8§ 904.04(2)(a), we developed a three-prong test. Sul l'ivan, 216
Ws. 2d at 772-73. QO her-acts evidence is properly adm ssible
(1) if it is offered for a permssible purpose, other than the
prohi bited propensity pur pose, pur suant to W' s. St at .
8 904.04(2)(a), (2) if it is relevant under the two rel evancy
requirements in Ws. Stat. § 904.01,' and (3) if its probative

value is not substantially outweighed by the risk or danger of

13 The circuit court stated that one of the purposes for
which it admtted the other-acts evidence was identity; however
it was not actually offered for identity as that termis used in
Ws. Stat. 8§ 904.04(2)(a). As explained in nore detail below,
see infra, 25 n.17, identity, within the neaning of Ws. Stat.
8 904.04(2)(a), relates to a defendant's signature or inprint
that would allow the perpetrator of a crine in a particular case
to be identified through his nodus operandi in connection to a
separate crinme he was known to have comm tted. Bl i nka, supra
8§ 404.7 at 212-13. In this case, the State sought to admt
MML.'s references to the hand-burning incident to provide a
full explanation of her identification of Mrinez via her
reference to "M key" as the perpetrator of both assaults when it
had been established that Marinez burned MML."'s hands.

4 Wsconsin Stat. § 904.01 defines relevant evidence as
"evi dence having any tendency to nake the existence of any fact
that is of consequence to the determnation of the action nore
probable or less probable than it wuld be wthout the
evi dence. " Pursuant to Ws. Stat. 8§ 904.01, evidence is
relevant if it (1) "relates to a fact or proposition that is of
consequence to the determnation of the action®™ and (2) "has a
tendency to make a consequential fact nore probable or |ess
probable than it would be w thout the evidence.” Sullivan, 216
Ws. 2d at 785-86.

15
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unfair prejudice under Ws. Stat. 8§ 904.03. Sul livan, 216 Ws.
2d at 772-73. The party seeking to admt the other-acts
evidence bears the burden of establishing that the first two
prongs are nmet by a preponderance of the evidence. State v.
Payano, 2009 W 86, 1163, 68 n.14, 320 Ws. 2d 348, 768
N. W2d 832; Hunt, 263 Ws. 2d 1, 953. Once the proponent of the
other-acts evidence establishes the first two prongs of the
test, the burden shifts to the party opposing the adm ssion of
the other-acts evidence to show that the probative value of the
evidence is substantially outweighed by the risk or danger of
unfair prejudice. Hunt, 263 Ws. 2d 1, ¢953; Payano, 320
Ws. 2d 348, 180.

120 Because this is a child sexual assault case with a
young victim the greater latitude rule "permt[s] 'a nore
iberal admssion of other crines evidence.'" State v.
Davi dson, 2000 W 91, 944, 236 Ws. 2d 537, 613 N W2d 606;
Hammer, 236 Ws. 2d 686, 123. This nore liberal evidentiary
standard applies to each prong of the Sullivan analysis.?®
Hammer, 236 Ws. 2d 686, 923. The greater latitude rule "does
not relieve the court of the duty to ensure that the other-acts

evidence is offered for a proper purpose,” Hunt, 263 Ws. 2d 1,

A nore liberal standard applies in child sexual assault
cases because of "the difficulty sexually abused children
experience in testifying, and the difficulty prosecutors have in
obtaining adm ssible evidence in such cases.” Davi dson, 236
Ws. 2d 537, ¢942. Anot her reason for this rule, which is
particularly relevant in this case, "is the need to corroborate
the victims testinony against credibility challenges.” Id.,
140.

16
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187, but it does support the adm ssion of such evidence if it
can be used for a purpose not prohibited under Ws. Stat.

8 904.40(2)(a), see Hammer, 236 Ws. 2d 686, f23.

B. The Sullivan Anal ysis

21 Under these gqguidelines we now turn to whether the
circuit court erroneously exercised its discretion in admtting
t he hand-burning references within the videotaped interview.

1. Was the evidence offered for a perm ssi bl e purpose?

122 The circuit court admtted the other-acts evidence for
two main purposes: identity and context. Regarding identity,
the circuit court explained that MML.'s statenents in the
video regarding the hand-burning incident established her
identification of Marinez as the person who sexually abused her.
MML.'s videotaped statenents identified "M key" as the person
who both sexually assaulted her and burned her hands. These
statenents, together wth evidence that she called Marinez
"M key" and evidence that Marinez burned MML.'s hands,
established MML."'s identification of Marinez as the person who

sexual |y assaulted her. The circuit court explained:

The alleged victimrefers to the defendant as "M key"
or "Mkey-Mguel,” and when she is talking to the
child interviewer in the videotape interview, she is
describing Mkey as being the person who burned her
hands, and she clearly describes the person who burned
her hands as the same person who touched her private
spot, all within the context of a famly residential
setting. And so it is probative of identity. It
identifies the defendant as the sane perpetrator of
bot h abusi ve acts.

A jury otherwise mght have difficulty determ ning,
even if they believe the girl was sexually assaulted,

17
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whet her this defendant is the one who assaulted her.
And so the linkage between the hand burning and the
sexual assault claim is that [MML.] clearly is
attenpting to tell us that the defendant is the sane
person who conmtted both of those acts. And so it's
adm ssible for the identity purpose, as well.

Wthin context, the circuit court included the purposes of
establishing the tinme and | ocation of the assault, providing a
conplete explanation of the case, and enhancing MML."'s

credibility. The circuit court stated:

| think context in this case includes the date. And
we have a young child. She is five years old. I
bel i eve. Sonetinmes it's difficult for young children
to pin dowmn a date that an event occurred, especially
a difficult event like this. The location, as far as
whi ch house they lived in, and whether it was in
Jefferson County when the crine was allegedly
commtted as part of the context.

The hand burning incident also enhances [MML."Ss]
credibility, because the hand burning incident has now
been established, | think beyond dispute, that the
def endant has been convicted of perpetrating that act
of abuse against [MML.]. She conplained of it and
was examned at a hospital, and that hand burning
i nci dent happened within a period of 90 days or |ess,
going back possibly as early as the beginning of
Cctober, according to the charged time frane in the

Information in this case. And that does provide
additional credibility for [MML.'s] story, if the
jury believes her testinony overall. It doesn't

necessarily establish, to a certainty, that she is
telling the truth, but it is certainly relevant to her
credibility, and that's sonmething that the jury,
obvi ously, has to deal wth.

123 The State focuses on three main purposes for which the
other-acts evidence was adm ssible: credibility, conpleteness,
and context. Credibility, the State argues, has already been
recogni zed as an acceptable purpose for which to admt other-
acts evidence in Hunt, 263 Ws. 2d 1. The State argues that
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playing the video as a whole, including the hand-burning
references, helped the jury assess MML.'s credibility. Thi s
additional information was critical from the State's standpoint
because of the difficulties children have in renenbering and
relaying the details required to garner a conviction, and other
difficult proof issues that exist in child sexual assault cases.
The State notes that the purpose of the greater latitude rule is
to address these proof problens in child sexual assault cases
and to help the jury evaluate the child' s credibility. G ven
these unique challenges, the State argues that renoving
references to other-acts evidence that a child wove into her
vi deot aped statement would have seriously affected the jury's
ability to assess the child's credibility and would have
hanpered the State's ability to prove the elenents of the
assaul t. The State also asserts that the hand-burning
references "helped pinpoint the timng and perpetrator of the
sexual assault."*®

24 In response, Marinez argues that the circuit court

failed to fully explain its reasoning and admtted the hand-

6 At oral argument, the State clarified that it was not
conceding that the circuit court erred by admtting the hand-
burni ng evidence for the identity purpose. The State clarified
that the evidence was not offered for identity as that termis
commonly used with regard to a common inprint or nodus operandi
between the other act and the crinme at issue since that is
obviously not present in this case. Rat her, the State asserted
that the hand-burning evidence provided the conplete picture of
MML."s identification of Marinez, whom she referred to as
"M key," as the perpetrator of both acts, which established
MML."'s actual identification of Marinez as her abuser.
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burni ng evidence for inproper purposes. Di stingui shing Hunt,
Marinez asserts that this evidence is not properly admtted for
cont ext because the hand-burning incident was not so intertw ned
with the sexual assault as the other-acts evidence in Hunt was,
and that the references in the video were easily excised.
Further, Marinez argues that the State's argunent anounts to an
assertion that "a child' s credible report of prior bad behavior
makes the child's report of unrelated sexual assault behavior
nore credible.” Marinez asserts that this is not how the other-
acts evidence in Hunt was wused to establish the victinls
credibility and is not a permssible way to use such evidence.
Marinez insists that other-acts evidence cannot be wused to
establish MML.'s <credibility because such use nakes it
character evidence, prohibited by Ws. Stat. 8§ 904.04(1) when it
is used to establish that MM L. has a truthful character.

25 This first step in the Sullivan analysis 1is not
demandi ng. Payano, 320 Ws. 2d 348, 963. | denti fyi ng proper
purposes for the adm ssion of other-acts evidence is largely
meant to develop the framework for the relevancy determ nation.

See Payano, 320 Ws. 2d 348, 963; Blinka, supra, 8 404.6 at 180.

The purposes for which other-acts evidence my be admtted are
"alnost infinite" wth the prohibition against drawing the
propensity inference being the main limting factor. Bl i nka,

supra, 8§ 404.6 at 173 n.10; see also Sullivan, 216 Ws. 2d at

783 ("Although Ws. Stat. 8 (Rule) 904.04(2) precludes the
adm ssion of character or propensity evidence, it permts the
adm ssion of other acts evidence if its relevance does not hinge
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on an accused's propensity to commt the act charged."). "The
proponent need only identify a relevant proposition that does
not depend wupon the forbidden inference of <character as
circunmstantial evidence of conduct." Blinka, supra, § 404.6 at
180. As long as the State and circuit court have articul ated at
| east one perm ssible purpose for which the other-acts evidence
was offered and accepted, the first prong of the Sullivan

analysis is net. See Hammer, 236 Ws. 2d 686, 29 n. 4.

126 Applying these principles to our review of the circuit
court's decision, we conclude that the circuit court reasonably
concl uded that the hand-burning evidence was adm ssible for the

purposes of establishing MML.'s identification of Mrinez!” and

7 Al though we discussed previously the State's position on
identity, we now note our agreenent with the State's assertion
at oral argunent that the hand-burning evidence was not offered
for the traditional identity purpose, that is, to identify the
defendant as the perpetrator of the other act and the act for
which he is on trial by providing evidence of his signature at
each crine. See Blinka, supra, 8 404.7 at 212-13. Thus, the
stricter requirenments specifically applicable to that purpose
are not relevant here. See Blinka, supra, § 404.7 at 212-15;
State v. Scheidell, 227 Ws. 2d 285, 301, 595 N.W2d 661 (1999).
To clarify, the hand-burning references are adm ssible to fully
explain how MML. identified Marinez as the person who sexually
abused her by accusing "M key" of both the physical and sexua
assaul ts. Wile the circuit court's decision did not
di stinguish between the traditional identity purpose and the
purpose for which the hand-burning references were used, any
error was harm ess because the circuit court's decision was not
made in the jury's presence. See Hunt, 263 Ws. 2d 1, 157.
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to provide context for MML.'s statenents. Wthin context, the
circuit court properly admtted this evidence to provide a nore
conplete story of the sexual assault, including the tinme and
|ocation of the assault, as well as to provide greater

information from which the jury —could assess MML."'s

Additionally, the circuit court gave the follow ng nodified
version of the pattern jury instruction for the typica
"identity" purpose: "That is whether the person [MML.]
described as burning her hands, is one in the sane person who
sexually assaulted her, such that it tends to identify the
defendant as the one who conmtted the offense charged."” See
Ws—3JI Cimnal 275 (providing the following pattern jury
instruction for identity, "that is, whether the prior conduct of
the defendant is so simlar to the offense charged that it tends
to identify the defendant as the one who commtted the offense
charged") (enphasis added). This allowed the jury to use the
ot her-acts evidence for the permssible purpose of establishing
MML."s identification of Mrinez and did not rely on
simlarities between the two bad acts such that the additional
requi renents of the "identity" purpose would apply. See State
v. Fishnick, 127 Ws. 2d 247, 264 n.7, 378 N.W2d 272 (1985)
("In order for other-acts evidence to be admtted for purposes
of identity, there should be such a concurrence of comon
features and so many points of simlarity between the other acts
and the crime charged that it can reasonably be said that the
other acts and the present act constitute the inprint of the
def endant.").
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credibility.' None of these purposes relies on the prohibited
propensity inference of the defendant's character to commt
crimes, and thus they are legally perm ssible purposes under the
first prong  of the Sullivan analysis and Ws. St at .
§ 904.04(2)(a).

127 W have previ ously recogni zed t hat cont ext,
credibility, and providing a nore conplete background are
perm ssi bl e purposes under Ws. Stat. § 904.04(2)(a). Hunt, 263
Ws. 2d 1, 158. In Hunt, the victinse and wtnesses, Hunt's
famly nenbers, mde statenents to police detailing Hunt's
physi cal and sexual assaults, which were related to his drug

use. 1d., 91912, 15. As a result, Hunt was charged wth

18 Marinez mischaracterizes the credibility purpose for
whi ch the hand-burning evidence was admtted when he asserts
that MML.'"s references to the hand-burning incident becone
character evidence inadm ssible under Ws. Stat. 8§ 904.04(1)
when used for this purpose. Character evidence is defined as
"evidence regarding soneone's personality traits; evidence of a
person's noral standing in a community, based on reputation or
opi nion." Black's Law Dictionary 576 (7th ed. 1999). The
circuit court did not admt MML.'s truthful account of the
hand-burning incident to show that MML. had an honest
character, which would not be a perm ssible use of this evidence
her e. It is true that some of the circuit court's exchanges
with counsel at the notion hearing could be construed as a
m st aken belief that the hand-burning evidence was adm ssible to
corroborate MML.'s allegations by establishing a pattern of

truth-telling. However, its ruling admtting this evidence
clarifies that it was not admtted for an inproper character
pur pose. The circuit court admtted the hand-burning evidence

as relevant to MML.'s credibility under the wunbrella of
context, which explains the purpose for which it was admtted:
to provide greater context to MML.'s sexual assault allegation
in order to allow the jury to better assess MML."'s credibility
and to provide a nore conplete story for the jury.
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mul ti ple counts of sexual assault of his wife and step-daughter.
Id., 113. Later, the victinms and witnesses recanted, and the
State sought to admt their statenents, which included other-
acts evidence regarding Hunt's drug use and other instances of
physi cal and sexual abuse of his famly. Id., 915. The State
offered this other-acts evidence to provide greater context and
background, to explain the victins' state of m nd regardi ng why
they recanted, to provide nore information about the credibility
of their statenents, and as part of the corpus of Hunt's crines.
Id., 9915-17. The circuit court admtted the other-acts
evidence for these purposes. W affirnmed, concluding that
"[o]ther-acts evidence is perm ssible to show the context of the
crime, [] to provide a conplete explanation of the case[,]
and to establish the credibility of victins and wtnesses."
1d., 958.

128 The fact that the hand-burning evidence establishes
context and credibility and provides a nore conplete story for

the jury in a different way than the other-acts evidence in Hunt

IS inapposite, because it does not transform these purposes into

prohi bited propensity purposes. What matters is that Hunt

established context and credibility as perm ssible purposes for

which to admt other-acts evidence in certain circunstances.

| d. Like in Hunt, the adm ssion of other-acts evidence was
appropriate because of the unique nature of this case. In a
vi deotaped interviews MML., a very young child, wove this

hand- burning incident into her account of the sexual abuse she
suf f er ed. The State's case rested entirely on MML.'s
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vi deot aped al | egati ons. The | ack of physical evidence and the
difficulty children have in testifying in court are comon
predi canents in child sexual assault cases, which is why the
greater latitude rule is necessary. Davi dson, 236 Ws. 2d 537,
142. Providing a conplete story for the jury, additional
context to MML.'s allegations of sexual abuse, and nore
information with which the jury —could assess MML."'s
credibility was critical in this case and justified the
adm ssi on of the hand-burning evidence.®

129 W& also note that other-acts evidence nmay have been
admtted for a proper purpose even if we have not recognized
that specific purpose as such in a previous case. This is true
because other-acts evidence is adm ssible for any purpose except

those purposes that draw the prohibited propensity inference

19 Wile its use was appropriate here, we recognize that
context is a nebulous term that can be m sused by prosecutors
who seek refuge under this potentially broad unbrella because
they cannot articulate a specific perm ssible purpose. For this
reason, the United States Seventh Circuit Court of Appeals has

sonetimes criticized its corollary "inextricably intertw ned"
doctri ne. United States v. Taylor, 522 F.3d 731, 734-35 (7th
Cr. 2008) (criticizing the vagueness of the "inextricably

intertw ned" doctrine as inviting "prosecutors to expand the
exceptions to the rule beyond the proper boundaries of the
exceptions”); United States v. Kl ebig, 600 F.3d 700, 712-13 (7th
Cr. 2009) (sane). As expl ai ned above, given that MML. tied
this other-acts evidence into her videotaped allegations of
sexual assault, which were presented to the jury instead of in-
court testinony because of her young age, admtting the hand-
burning references was necessary to provide context to MML.'s
vi deotaped allegations and to help the jury assess her
credibility. Thus, while the concerns raised by the Seventh
Circuit are legitimate, those concerns are not inplicated in
this case.
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regar di ng a def endant' s character. See  Ws. St at .
§ 904.04(2)(a).*° W now turn to whether the hand-burning
references in the video and in other wtnesses' testinony are
relevant to these purposes.
2. Was the hand-burning evidence relevant to those purposes?

130 The circuit court's analysis of the relevance of the
hand- bur ni ng evidence to each of the above purposes was sonewhat
integrated into its analysis of whether that evidence was
adm ssible for a proper purpose. To further explain its

decision, the circuit court stated:

Specifically, as to identity, it makes the |ikelihood
greater that the defendant is the one who perpetrated
the sexual assault, because the hand burning evidence

20 1n this regard the court of appeals erred by draw ng
di stinctions between previous other-acts cases, including Hunt,
and this case, and by concluding that the hand-burning
references were easily excisable from the video. Mari nez, No.
2009AP567-CR, f111-17. W enphasize that, as long as the
circuit court fully articulated its reasoning, as the circuit
court did in this case, we review only whether the circuit court
erroneously exercised its discretion in admtting other-acts
evidence for a proper purpose. Hunt, 263 Ws. 2d 1, 9134. As
noted above, a circuit court has properly exercised its
discretion if it "examned the relevant facts, applied a proper
standard of Ilaw, used a denonstrated rational process, and
reached a conclusion that a reasonable judge could reach.” Id.
A circuit court properly applies Ws. Stat. 8§ 904.04(2)(a) and
the first prong of the Sullivan analysis if it articulates a
purpose, which is not the prohibited propensity inference, for
which to admt the other-acts evidence. The circuit court has
done so here. The circuit court considered Marinez's argunent
that the hand-burning references were excisable from the video
but reasonably concluded that the State was permtted to admt
the entire video as it articulated a proper purpose for which it
sought to use the hand-burning evidence. As long as circuit
courts reach a reasonable conclusion, we will not supplant their
judgnment with ours. 1d., Y42.
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corroborates the victims claimof these two different
i nstances of abuse. The prior bad act evidence
concerning hand burning is relevant to prove that the
sexual assault, in fact, happened because it hel ps the
jury to understand the time frame when this incident
may have occurred —the sexual assault, that is —it
hel ps them to understand where it occurred; and the
State is required to prove it happened in Jefferson
County as part of this prosecution. It helps the jury
to understand the case as a whol e.

In fact, the child my be sonmewhat fearful when she
testifies at the trial. | assume she wll be
testifying in person, and this history of the hand
burning by the defendant might also help the jury to
under st and t he al | eged victims deneanor and
appearance as she testifies in court.

As we saw from the videotape interview as well, the
hand burning is really an integral part of the history
that the alleged victim provides, because she talks
about the defendant being the sane person as the one
who burned her hands; she talks about whether the
sexual assault happened the sanme day that the hand
burning occurred, whether it was in the sane room or
house. She tal ks about the fact that her nother was
gone when both incidents occurred. And so she is, in
her own statenment as we see on the videotape,
descri bing one event in connection with the other, as
far as tinme, |location and perpetrator.

So, the hand burning incident does provide a necessary
backgr ound. It provides the necessary background for
understanding the defendant's behavior. It also
provi des the conplete explanation of the case and the
hi story and the relationship of the parti es.

131 The State's central argunent is that because the
jury's credibility determnation was the crux of the case, the
hand- burni ng evidence was relevant because it allowed the jury
to better assess MML.'s credibility. The State asserts that
the hand-burning evidence was relevant considering "how the

hand- burning evidence fit in wth the [S]tate's case and
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Marinez's defense, how the hand-burning evidence came up in
MML."'s videotaped statenent, and what the credibility analysis
entails."” The State argues that because of MML.'s age, the
limted details of the assault she could provide, and the |ack
of any physical evidence, this case depended entirely on the
jury's assessnent of MML.'s credibility, which was also the
basis of Marinez's defense. The State asserts that the jury
needed to see the entire video in order to assess MML.'s
credibility, which the State provides is a "holistic" assessnent
that "depends on nore than isolated parts of a wtness's
answers," including the "variety of factors”" |listed in the
credibility jury instruction. Ws—3JI Crimnal 300. Si nce
Marinez's defense at trial was that MML.'s allegations in the
video were too vague, the State argues that the hand-burning
references were necessary to provide the conplete context of
MML."s allegations regarding the timng, | ocati on, and
perpetrator of the assault. Further, the State enphasizes that
the circuit court reasonably concluded that MML.'s description

of the hand-burning incident in the video was so "integral" to
her allegations of sexual assault that admtting the video as a
whole was necessary to provide the jury wth sufficient
backgr ound i nformation wth whi ch to assess MML.'s
credibility. Finally, the State argues that to present the who,
when and where of the sexual assault, it was critical to show
the entire video to the jury, including MML.'s references to

t he hand burni ng.
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132 Marinez primarily asserts that the hand- burni ng
evi dence was not relevant because it sinply was not necessary to
establish any elenent of the State's case. He argues that
MML."s other statenents, not referring to the hand burning
incident, and other wtnesses' testinony were sufficient to
establish context, identity, and the tinme frane. Addi tional ly,
Marinez argues that MML.'s hand-burning references do not
provi de any context because there is no link between the hand-
burning incident and the sexual assault like there was in Hunt
bet ween the sexual assault and the defendant's illegal drug use.
Finally, Marinez asserts that the hand-burning references are
not relevant to MML.'s credibility because such determ nations
are left to the trier of fact, and bolstering MML.'s
credibility in this way is inproper.

133 This second prong is significantly nore demandi ng than
the first prong but still does not present a high hurdle for the
proponent of the other-acts evidence. "The expansive definition
of relevancy in Ws. Stat. 8 904.01 is the true cornerstone of
the Wsconsin Rules of Evidence." Blinka, supra, 8 401.1 at 97
Evidence is relevant if it has "any tendency to nake the
exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence." Ws. Stat. § 904.01. Even
dissimlar events or events that do not occur near in tine my
still be relevant to one another. Payano, 320 Ws. 2d 348, f{70.
There are two parts to a relevancy analysis: first, "whether the
evidence relates to a fact or proposition that is of consequence
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to the determnation of the action," and second, "whether the
evidence has a tendency to nmmke a consequential fact nore
probable or Iless probable than it wuld be wthout the
evi dence. " Sullivan, 216 Ws. 2d at 785-86; Payano, 320
Ws. 2d 348, 1968. The second part of the relevancy analysis
illustrates the evidence's probative value, which is also part

of the third prong of the Sullivan test. See Sullivan, 216

Ws. 2d at 786.

134 Each of the purposes for which the hand-burning
evidence was admtted relates to a proposition that 1is of
consequence to the determnation, nanmely, whether the jury
believed MML."s account of sexual abuse at the hands of
Mar i nez. "A witness's credibility is always 'consequential’
within the neaning of Ws. Stat. § 904.01." Bl i nka, supra,
8§ 401. 101 at 98. Li ke so many child sexual assault cases, this
case boiled down to whom the jury believed; the child alleging
she was sexually assaulted or the defendant who denies it
occurr ed. See Blinka, supra, § 404.7 at 217-18 (noting that
"[c]hild sexual abuse prosecutions often proceed under three
maj or disabilities: they rely on a single witness who is very
young and whose allegations are frequently unsupported by
physi cal evidence"). The difficult proof issues provide the
rationale behind the greater latitude rule. Davi dson, 236
Ws. 2d 537, 140. Thus, it follows that the greater |atitude
rule allows for the nore |liberal admssion of other-acts
evidence that has a tendency to assist the jury in assessing a
child s allegations of sexual assault. It was reasonable for
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the circuit court to conclude that the hand-burning references
were adm ssible to add additional context to the limted details
of the sexual assault that MML. was able to provide, and to
allow the jury to better assess MML.'s credibility, which was
the central determ nation here.

135 Additionally, it was reasonable for the circuit court
to conclude that MML.'s hand-burning references provided
addi tional context about the tine and location of the alleged
sexual assault. Prof essor Daniel Blinka states in his treatise
on Wsconsin Evidence that "background information is often
necessary to provide the jury with the proper context in which
to place other critical testinony." Blinka, supra, § 401.101,
at 101. Wile On referred to the hand-burning incident to try
to pin down when the sexual abuse occurred, MML. stated that
she did not know "which one was first or last." This was the
only tinme in the interview that On asked MML. when this
happened. Thus, these facts are an inportant part of MML."'s
di scl osure because, without this, the jury nmay have wondered why
no one even asked M ML. when this happened, and could have
questioned MML."'s credibility based on the lack of information
in an excised video interview.

136 Gven the fact that the State sought to admt the
hand- burni ng evidence because MML. referred to that incident
in the videotaped interview and wove it into her account of the
sexual abuse, the relevance of the hand-burning evidence is tied
to the relevance of the video itself. MML."s videotaped
statenents alleging that Mrinez sexually abused her were
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properly adm ssible under Ws. Stat. 8 908.08 and of significant
rel evance because they were the State's sole evidence of the
sexual assault. Certainly, given the inportance of the video
evidence to the State's case, it was not unreasonable for the
circuit court to conclude that such evidence was relevant to the
jury's credibility determnation, which was the central focus of
the case, and thus properly adm ssible. The hand- burni ng
evi dence was relevant in this case.

3. Was the probative value of the hand-burning evidence
substantially outweighed by the risk or danger of unfair
prej udi ce?

137 After explaining the relevance of the hand-burning
evi dence, which also pertains to the probative value of that

evidence, the circuit court added:

As to the probativeness versus unfair prejudice
analysis, there's also a concern, of course, which is
legitimate, that other acts evidence under 904.04,
especially involving crimnal acts, has the possible
effect of being unfairly prejudicial to the defendant
or the party against whom it is offered. That is a
concern here. The hand burning is an act of violence
per petrated agai nst a child.

| do believe, however, that, first of all, we can
significantly mnimze the possibility that the jury
will use the hand burning evidence for an inproper

purpose by giving a cautionary instruction. There's a
pattern instruction which the State has referred to.

| would be willing to nodify that as needed in this
case, but that would be the general instruction that I
would give. It would be the pattern instruction.

That instruction clearly tells the jury they are to
use the evidence only for a certain purpose, context
and identification. And they are not to use it for
any ot her purpose.
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| believe the instruction also tells the jury that
they are not to conclude that, because the defendant
had committed sone other crinme that he is, therefore,
nore likely to have conmtted the crime in this case.

| also will limt what |evel of detail and what type
of evidence the State can introduce concerning the
hand bur ni ng. | have already indicated I won't allow

phot ographs of the child' s hands.

So we're going to |limt the details concerning the
hand burni ng. And | wll direct M. Wnbach to go
over that wth his wtnesses; that that's to be
covered in a very general nature so it's just used for
t he purpose that | have indicated.

138 The circuit court also noted that its consideration of
the greater latitude rule helped tip the balance in favor of
admtting the hand-burning evidence when it weighed its

probative val ue against the risk of unfair prejudice.

| do think that the greater latitude of proof standard
has its primary application in this case on this | ast
factor; and that given that greater |atitude of proof,
that this evidence is highly probative and that it is
properly adm ssi bl e. The danger of wunfair prejudice
is relatively low, given the effect of the Court's
[imting ruling and the effect of the cautionary
instruction which I wll give.

139 The focus of Marinez's argunent is on this third
prong. He argues that the hand-burning evidence was extrenely
prej udi ci al and that the prosecutor exceeded the Ilimted
purposes for which this evidence was admtted. Mari nez asserts
that the circuit court did not adequately consider just how
prejudicial this evidence was, especially given the cunulative
effect of MML.'s allegations of both sexual and physica

assault at the hands of Marinez. Marinez argues that jurors
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already see a man charged with sexually assaulting a child as a
"nonster," and "coupled with further testinony that this nonster
burned the hands of a five year old girl, it would be difficult,
if not inpossible to divorce the enotion of such a heinous act
from the sexual assault charge for which he is on trial."
Addi tionally, Marinez argues that the generic cautionary
instruction was insufficient to undo the prejudice to Marinez.
Marinez asserts that the purposes for which the hand-burning
references were admtted, specifically identity, tine, |ocation
and context, could have been established through other avenues.
Finally, Marinez argues that the circuit court should have
waited to decide whether to admt the hand-burning evidence
until after the defense presented its case and it knew what
Mari nez chal | enged.

140 The State asserts that Marinez has not net his burden
of show ng that the probative value of the hand-burning evidence
is substantially outweighed by the risk or danger of wunfair
prejudice, particularly considering the deference given to
circuit courts' evidentiary rulings. The State argues that the
hand-burning references were probative because of their
inportance to MML.'s disclosure of the sexual assault in the
video, which was the only evidence that the jury had to assess
her credibility. The State noted that it was not possible or
necessary for the circuit court to wait to rule on the other-
acts notion until after the defense rested because the video was
so critical to the State's case. Further, the State noted that
t he hand-burning evidence was "certainly prejudicial,” but that
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the circuit court adequately addressed that prejudice by (1)
limting the introduction of details about the hand-burning
incident, (2) giving a limting instruction during voir dire,
(3) controlling the testinony on the hand-burning incident, and
(4) giving a tailored cautionary instruction to the jury after
cl osi ng argunents.

141 We continue to the third prong of the Sullivan
anal ysis, recognizing that the burden now shifts to Marinez to
establish that the evidence's probative value was substantially
outwei ghed by the danger of wunfair prejudice. Hunt, 263
Ws. 2d 1, 69; Payano, 320 Ws. 2d 348, 180. Evidence that is
rel evant "my be excluded if its probative value is
substantially outweighed by the danger of wunfair prejudice.”
Ws. Stat. § 904.03.%2 The probative value of evidence "is a
function of its relevance under Ws. Stat. § 904.01." Bl i nka,
supra, § 403.1 at 135. The circuit court should also consider
the proponent's need to present this evidence given the context
of the entire trial. Blinka, supra, 8§ 403.1 at 136. Prejudice
is not based on sinple harm to the opposing party's case, but

rat her "whether the evidence tends to influence the outcone of

2l Wsconsin Stat. § 904.03 provides in full:

Excl usion  of rel evant evidence on grounds of
prejudi ce, confusion, or waste of tine. Al t hough
rel evant, evidence may be excluded if its probative
value is substantially outweighed by the danger of
unfair prej udi ce, confusion of the issues, or
m sl eading the jury, or by considerations of undue
delay, waste of tine, or needless presentation of
curul ati ve evi dence.
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the case by 'inproper neans.'" Payano, 320 Ws. 2d 348, {87
(quoting State v. Johnson, 184 Ws. 2d 324, 516 N W2d 463

(1994)). To limt the possibility that the jury will convict
based on "inproper neans," circuit courts may provide limting
instructions, give a cautionary instruction, edit the evidence,
or restrict a party's argunents. I1d., 199; Hunt, 263 Ws. 2d 1,
MM72-73; Sullivan, 216 Ws. 2d at 791. We presune that juries
conply with properly given [imting and cautionary instructions,
and thus consider this an effective neans to reduce the risk of
unfair prejudice to the party opposing adm ssion of other acts

evi dence. See State v. Pitsch, 124 Ws. 2d 628, 644 n.8, 369

N.W2d 711 (1985); Hunt, 263 Ws. 2d 1, ¢f72. Because the
statute provides for exclusion only if the evidence's probative

value is substantially outweighed by the danger of unfair

prejudice, "[t]he bias, then, is squarely on the side of
adm ssibility. Cl ose cases should be resolved in favor of
adm ssion." Blinka, supra, § 403.1 at 139.

142 For the reasons discussed above in the relevancy
analysis, we agree with the State that the hand-burning evidence
is highly probative because it was "an integral part of the
history that the alleged victim provide[d]" and was intertw ned
wth MML.'s sexual assault allegations in the video. Thi s
video testinony was the only opportunity MML. had to tell the
jury about the sexual assault because she did not otherw se
testify, due to her young age. The State notes that "[i]t is

unclear if MML. could have provided coherent |ive testinony."
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Thus, the entire video, including the hand-burning references,
was critical to the State's case.

43 As noted above, the probative value of the hand-
burning references is tied to the fact that the video was
central to the State's case and properly adm ssible under Ws.
Stat. § 908. 08. The inpetus for the legislature's creation of
this means to admt video testinony of child victinms is also
relevant to the circuit court's analysis of whether the
probative value of MML.'s references to the hand-burning
incident within the videotape was substantially outweighed by
the danger of wunfair prejudice. The legislature created Ws.
Stat. 8 908.08 in recognition of the fact "that special
evidentiary rules were necessary to accompdate the increasing
nunbers of children called as witnesses and the difficult proof
probl ems raised by those cases." Blinka, supra, § 808.1 at 884.
These difficult proof problens also support the greater |atitude
rule and therefore provide additional weight to the probative
val ue of evidence wthin a videotaped interview used in a child
sexual assault case.

144 The hand-burning references were certainly prejudicial
to Marinez, as the circuit court noted. As we have noted, to
limt prejudice, the circuit court took several neasures to
ensure that Marinez was not wunfairly prejudiced. First, the

circuit court gave |limting and cautionary instructions to the
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jury during voir dire and after closing arguments.?? Second, the

circuit court limted the adm ssion of the hand-burning evidence

22 The circuit court gave the followi ng nodified version of
the standard cautionary instruction for other acts evidence
after closing argunents:

Evi dence has been presented regardi ng other conduct of
t he defendant for which the defendant is not on trial.
Specifically, evidence has been presented that the
def endant burned the hands of [MML.]. If you find
that this conduct did occur, you should consider it
only on the issues of identity and to provide context
for the child s statements. You nmay not consider this
evidence to conclude that the defendant has a certain
character or a certain character trait and that the
defendant acted in conformty wth that trait or
character with respect to the offense charged in this
case.

This evidence was received on the issues of, nunber
one, identity. That is whether the person [MML.]
described as burning her hands, is one in the sane
person who sexually assaulted her, such that it tends
to identify the defendant as the one who conmtted the
of f ense char ged.

Nunber two, context or background, that is to provide
a nore conplete presentation of the evidence relating
to the offense charged. You nmay consider this
evidence only for the purposes | have described,
giving it the weight you determne it deserves.

It is not to be used to conclude that the defendant is
a bad person and for that reason is guilty of the
of fense char ged. In weighing the evidence you nay
take into account matters of your conmon know edge and
your observations and experience in the affairs of
life.

See Ws—3dI Crimnal 275.

During voir dire, the <circuit court gave a limting
instruction to the jury that was alnost identical to the first
par agr aph of the cautionary instruction quoted above.
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by restricting what details the prosecutor could bring in,
excluding any photos of MML.'s burned hands, and warning the
prosecutor not to allow witnesses to dwell on the hand-burning
i nci dent.

145 Marinez asserts that the Ilimting and cautionary
instructions were inadequate to address the wunfair prejudice
from this hand-burning evidence, which he argues was especially
prejudicial given MML.'s additional comments about Marinez in
the video when referencing the hand-burning incident.?® Marinez
further argues that this prejudice was exacerbated by the
prosecutor's msuse of such evidence. This argunment does not
pertain to the three-prong Sullivan analysis, however. Wen we
review a circuit court's adm ssion of other-acts evidence under
the Sullivan analysis, only the facts that were before the
circuit court when it ruled on the notion to admt other-acts
evidence are relevant. While circuit courts should consider the
likely inpact of this evidence at trial when providing limting
instructions, we will not conclude that a circuit court erred by
failing to divine exactly how the evidence would be used at
trial. If the circuit court properly exam ned the facts before
it and bal anced the probative value versus the potential danger

of unfair prejudice of the other-acts evidence, according to the

23 gpecifically, Marinez argues that MML.'s statenents
that (1) she thought her nother allowed Marinez to burn her
hands, (2) she hoped Marinez was "in jail right now for doing
what he did to" her hands, and (3) she hoped her nother would
marry a different person, were unfairly prejudicial.
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appropriate legal standard, we wll affirm its decision.?
Al legations that a prosecutor used evidence in a way that
exceeded the purposes for which that evidence was admtted or
failed to conply with a circuit court's limting instruction are
nmore appropriately considered as allegations of prosecutorial
m sconduct.  See Mayo, 301 Ws. 2d 642, 943. Thus, we address
Marinez's argunent in this regard below under the standard for
prosecutorial m sconduct.

46 The <circuit court reasonably concluded that Marinez
did not neet his burden of establishing that the probative val ue
of the hand-burning evidence was substantially outweighed by the
danger of wunfair prejudice. Therefore, the circuit court did
not err in admtting the hand-burning evidence under Ws. Stat.
8§ 904.04(2)(a) according to the Sullivan anal ysis. Mari nez has

failed to establish that the probative value of such evidence

2 In previous cases in which we reviewed a circuit court's
adm ssion of other-acts evidence, we discussed how the evidence
was actually wused at trial wthin our three-prong Sullivan
anal ysi s. See Sullivan, 216 Ws. 2d at 790-92; Davidson, 236
Ws. 2d 537, 978; Hamer, 236 Ws. 2d 686, 136 n.8; Payano, 320
Ws. 2d 348, f101. W note that a discussion of how the other-
acts evidence was used at trial may supplenent our conclusion
t hat a circuit court properly admtted such evidence,
particularly wunder this third prong. Additionally, if we
conclude that a circuit court erred in admtting other-acts
evi dence, how that evidence was used at trial becones relevant
to our subsequent analysis of whether that error was harm ess.
See Sullivan, 216 Ws. 2d at 792-94.

Because we conclude that the circuit court properly
exercised its discretion in admtting the other-acts evidence
we do not reach the harnless error analysis in this case. Thus,
we consider Marinez's argunent in this regard as an allegation
of prosecutorial m sconduct.
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was substantially outweighed by the danger of wunfair prejudice.
W now turn to Marinez's allegations of prosecutori al
m sconduct .

C. Prosecutorial M sconduct

47 WMarinez argues that the circuit court's "all owance of
the other acts evidence for the purposes stated [was] an
erroneous exercise of judicial discretion because the evidence
was not used for the purposes proposed by the [S]tate.” Marinez
all eges that there are several instances in which the prosecutor
exceeded the circuit court's limtations on the use of this
evi dence, which we address bel ow.

48 The State responds that this 1issue, whether the
prosecutor exceeded the circuit court's limts on the adm ssion
of other-acts wevidence, is not properly before this court
because it was not raised in the State's petition for review, or
in a cross-petition by Marinez, nor was it objected to at trial.
The State also asserts that Marinez's argunents about how the
prosecutor wused the hand-burning evidence at trial are not

pertinent to the Sullivan analysis, which reviews the circuit
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court's admission of this evidence before trial.? As discussed
in nore detail above, we agree with the State that allegations
of msuse of other-acts evidence by a prosecutor are not
properly part of the Sullivan anal ysis.

149 Such allegations should be considered an argunent for
a new trial due to prosecutorial msconduct. See Mayo, 301
Ws. 2d 642, 143. Initially, a def endant ought to
cont enpor aneously object to any m suse of other acts evidence by
a prosecutor to allow a circuit court the opportunity to correct

any alleged errors during trial. See State v. Doss, 2008 W 93,

183, 312 Ws. 2d 570, 754 N.W2d 150. A defendant who fails to
object at the tinme of alleged errors by the prosecutor risks
forfeiting review of such errors on appeal. Id.  That being
said, "sonme errors are so plain or fundanental that they cannot
be waived" and will be considered on appeal despite the absence
of an objection. Davi dson, 236 Ws. 2d 537, 188. Because of

the limted evidence presented at trial, and the potentially

2 See e.g., State v. Warren J.A, No. 1997AP2455-CR
unpubl i shed slip op., (Ws. C. App. Nov. 18, 1998) (separately
addressing the issues of the admssibility of other-acts
evidence and the prosecutor's alleged m suse of that evidence);
United States v. Hale, 448 F.3d 971, 986 (7th Cr. 2006)
(characterizing the defendant's <claim that the prosecutor
m sused other-acts evidence during rebuttal "as a claim of
prosecutorial msconduct separate from the district court's
evidentiary ruling"); United States v. Sinpson, 479 F.3d 492
(7th CGr. 2007) (concluding that the defendant's claim that the
prosecutor msused the other-acts evidence was an allegation of
prosecutorial msconduct and addressing it in the harm ess error
analysis after holding that such evidence was inproperly
adm tted).
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prejudicial nature of this other-acts evidence, we w || address
Marinez's claimof prosecutorial m sconduct.

50 As we discussed previously, the circuit court placed
[imtations on the hand-burning evidence. First, the prosecutor
was not permtted to introduce photographs of MML.'s burned
hands. Second, the State's witnesses were not permtted to
dwell on the hand burning incident. Third, the prosecutor was
not allowed to introduce nedical evidence or a detailed
explanation of MML."s injuries. Fourth, the prosecutor was
instructed to explain to his witnesses the |limtations on the
hand- burni ng evidence so that it would be used only "in a very
general nature" for the prescribed purposes.

51 WMarinez asserts that the followng details of the
hand- bur ni ng incident should not have been admtted because they
were unnecessary and enotional, and that the prosecutor
inproperly focused on these details during trial. Mar i nez
challenges the focus on the followng details: (1) MML.
t hought her nother allowed Marinez to burn her hands, (2) MM L.
wanted her nother to marry soneone else, (3) MML. hoped that
Marinez was in jail for burning her hands, (4) MML. had to go
to two hospitals after her hands were burned, and (5) MML. had
to stay at the hospital "for sone period of time" because her
burns were serious. MML. referred to the first three details
during the videotaped interview while referring to the hand-
burni ng incident. These statenents were part of the hand-
burning references that the circuit court admtted, and thus
these references did not violate the circuit court's limtations
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on such evidence. The fourth and fifth details, l|isted above

came out in Rachel Marinez's testinony after the prosecutor was
directed to |lead her in order to stay within the circuit court's
order.?® At the time, Marinez did not object to the prosecutor's
gquestions that elicited these facts. The State concedes that
these questions were outside of the circuit court's limting
order because these facts were not nentioned in the videotape.
Whil e these facts arguably may have been outside of the circuit
court's limtations, they do not add significantly inflammatory
details to those that were already admtted regarding the hand-
burni ng incident. Any prejudice to Marinez from the references
to the hand-burning incident, or to the details surrounding that
i nci dent, was addressed in the |limting and cautionary

i nstructions. These additional details did not negate the

%6 These facts cane forth in the foll owi ng exchange:

Prosecutor Wanbach: [MML.] was transported from Watertown
ER to the University of Wsconsin Hospitals in Mdi son?

Rachel WMari nez: Yes.

Q And the defendant did cone to visit her that sane
ni ght, Decenber the 27th; correct?

A Yes.

Q [MML.] stayed at the hospital for some period of
time; right?

Yes.

Because her burns were serious?

> O =

Yes.
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effect of those instructions or "so infect[] the trial wth
unfairness" as to deny Marinez due process.
152 Marinez also asserts that the prosecutor msused the

hand- burni ng evidence throughout his closing argunment, and he

hi ghlights four specific instances of alleged msuse. These
statenents were not objected to at trial. First, Marinez
al | eges t hat, during cl osi ng ar gunent , t he pr osecut or

"essentially lunp[ed] the burning hands in wth the sexual

assault allegation” when the prosecutor argued as foll ows:

Do you renenber how [MML.] described the fact that
t he defendant had burned her hands? She first said:
My nommy letted, nmy nomry letted MKkey burn ny hands.

That's how she felt. As long as we are tal king about
that, let's fast forward to when Kari asked her asked
[MML.] if — 1 want to get this right.

| f sonething happens, is there a safe grown up you can
tal k about stuff with? [MML.] said: Janes is a safe
per son. You know Janmes, from her nother's testinony
and from [MML."s], was the driver who would take
[MML.] to go visit her nother after [MML."'s] hands
had got burned. Janmes is a safe person. You're a
safe person. Cathy is a safe person.

No M key. Is he not a safe person. Isn't that
consistent with sonmeone who touches your private area
when they shouldn't when your nomis off at work? Not
there protecting you in your four year old mnd.
M key is not a safe person. And you notice nommy
didn't make that list of safe people either; did she.

The aim of the prosecutor's line of argument here becane clear
when he explained the conclusion that he wanted the jury to draw
from these facts, which is that MML. was consistent in her

statenents within the video.

And isn't that consistent corroboration of a child who
says: Mmy letted him burn ny hands. Isn't that
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consistent in the way [MML.] has put together the
fact that her nother isn't protecting her.

The prosecutor properly used this evidence for the purposes of
context and credibility for which this evidence was adm tted.

153 Second, Marinez asserts that the follow ng excerpt of
the prosecutor's <closing argunent goes beyond the <circuit

court's order:

W also learned from Kari On that when there have
been multiple incidents of abuse, that her experience
is that there are tinmes when, in fact, children wll
rel ate because disclosure is a process. It's not an
event. That there will be times when the child wll
relate, for instance, |ike in this case, that her
hands had been burned by M key. And at sone |ater
point, she wll, based on all of the factors going on,
fear could be one of them

Certainly after soneone has burned your hands serious
enough for you to have to get transferred from the ER
to the UW Hospital and to stay there, that you m ght
not feel safe at that point and that you m ght not be
able to differentiate all the things going on in the
nmoment Wi th past abuse.

This is not a msuse of the hand-burning evidence. The
prosecutor used the fact that the jury knew that there was a
serious incident of physical abuse to explain why MML. may
have initially disclosed the physical, but not the sexual,
abuse. This is permssible to provide context to MML.'s
disclosure to assist the jury in assessing whether her
statenents are credible.

154 Third, Marinez argues that, during his rebuttal, the
prosecutor tried to present Marinez as soneone with a "crimnal

character” by nentioning that MML.'s burns were so serious
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that she was treated in two different hospitals. The prosecutor

st at ed:

Let's turn to what the defense argues: Look at how
different [MML.] acted between talking about the
burning of her hands and her private area being

vi ol at ed. well, what would you expect? | nmean she
was - - she had serious burns and she was in two
different hospitals. That, of course, is going to

have a much greater inpact on you when you are four
and you don't even necessarily have an appreciation
for just how private that private area is. Right.

In the context of the prosecutor's argunent, it is clear that
these details were used for a permssible purpose within the
circuit court's order: that is, to provide context for the jury
to assess MML.'s credibility regarding the sexual assault.
Additionally, we note that Marinez opened the door to this
response by the prosecution when he argued in closing that the
jury should not believe MML. because of the differences in her
denmeanor when she tal ked about the two incidents in the video.

See United States v. Reagan, 694 F.2d 1075, 1080 (7th Cr. 1982

(noting that "where defense counsel nakes remarks in closing
that invite the [State] to respond, the prosecutor may, in
rebuttal, enter into areas which would otherw se constitute
I nproper argunment.").

155 Finally, Mar i nez ar gues t hat t he prosecutor's
follow ng argunment during rebuttal closing invited the jury to
convict based on Marinez's "overall evil character.” Mar i nez
refers to the followng portion of the prosecutor's rebuttal

ar gunent :
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W know from the evidence that the defendant is
responsible for burning [MML."'s] hands. And t hat
wasn't to distract you, but when the <child is
believable and credible in letting you know what he
did, when he perpetrated that kind of abuse on her,
the facts and circunstances tell you that she has the
sanme credibility in describing the other abuse he did.

And that's what this trial is about and that's what
you should find the defendant guilty of. Thank you.

The State concedes that this line of argunment was inproper,
perhaps presumng that this was an inproper comment on MML."'s
credibility or Mrinez's character. W disagree with both
Marinez's assertion and the State's concession. The prosecutor
asked the jury to conclude that MML.'s allegations of sexual
assault were credible because they were in the context of a
vi deotaped interview in which she also accurately recounted
physi cal abuse by Marinez. Context and credibility are both
proper purposes for which the hand-burning evidence was
adm tt ed. Therefore, none of the prosecutor's statenents
di scussed above "so infected the trial with unfairness as to
make the resulting conviction a denial of due process.” See
Mayo, 310 Ws. 2d 642, 143.
| V. CONCLUSI ON

156 We hold that the ~circuit court did not err in
admtting the video in its entirety under Ws. St at .
88 904.04(2)(a) and 908.08. W affirm the circuit court's
evidentiary ruling on the admssibility of the other-acts
evi dence because the circuit court "exam ned the relevant facts,

applied a proper standard of |aw, used a denonstrated rationa
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process, and reached a conclusion that a reasonable judge could
reach." Hunt, 263 Ws. 2d 1, {34.

157 We conclude that, in light of the greater |atitude
rule, and the fact that the other-acts evidence was SO
intertwwned with the otherwi se adm ssible videotaped statenent
of the child victim the circuit court properly determ ned that
each of the three prongs of the Sullivan analysis supported

adm ssi on. See Sullivan, 216 Ws. 2d at 772-73. Under the

first prong, we conclude that the circuit court reasonably
concluded that, wunder Ws. Stat. § 904.04(2)(a), the hand-
burning references were adm ssible for the proper purposes of
establishing MML.'s identification of Marinez as her abuser
and providing context, including assisting the jury in assessing
MML."s credibility, establishing the tinme and |ocation of the
sexual abuse, and providing a conplete story to the jury.
Regardi ng the second prong, we conclude that the circuit court's
determ nation that the hand-burning evidence was relevant to the
above purposes was reasonable, pursuant to Ws. Stat. 8§ 904.01.
Under the third prong, we conclude that the circuit court
reasonably determned that, in accord with Ws. Stat. 8§ 904.03,
the probative value of the entire video, including MML.'s
references to the hand-burning incident, was not substantially
out wei ghed by the danger of unfair prejudice to Marinez.

158 W& are also satisfied that any msuse of the hand-
burning evidence by the prosecutor did not "so infect[] the
trial with unfairness as to make the resulting conviction a
deni al of due process." See Mayo, 301 Ws. 2d 642, 943. Thus,
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we reverse the court of appeals and affirm the circuit court's
j udgnent of conviction.
By the Court.—The decision of the court of appeals is reversed

and the judgnent of conviction is affirned.
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159 SHI RLEY S. ABRAHAMSON, C.J. (di ssenting). | agree
with the unani mous decision of the court of appeals reversing
the conviction for the sexual offense and allowing Marinez to
get a new trial. | agree with the court of appeals that the
circuit court erroneously exercised its discretion in admtting
the four-year-old child s videotaped statenments describing a
separate incident in which Marinez burned her hands. | also
agree with the court of appeals that the district attorney's
office inproperly introduced testinony and argunents about the
burni ng beyond what the circuit court allowed.?

60 The issue in the present case is whether Marinez got a
fair trial when the circuit court admtted the full videotape in
which the four-year-old accused Marinez of burning her hands so
severely that she was hospitalized.

61 The majority concludes the hand-burning evidence is
"highly probative,"” yet cannot articulate an answer to the
guestion, probative of what?

62 The nmajority confuses the issue by stating the obvious
and uncontested proposition that the videotape interview of the
child is highly probative regarding the <charged crine.
Certainly those parts of the videotape in which the child
accuses Marinez of the sexual offense charged are highly
probative of the charged crine. The question presented,

however, is how are the child's six distinct references in the

! State v. Marinez, No. 2009AP567-CR, unpublished slip op.
(Ws. C. App. Mar. 18, 2010).
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vi deotape to a seperate hand-burning incident relevant to the
sexual assault, beyond showing that Marinez is a bad man and has
a propensity for hurting children? The answer is that the six
references are not relevant to the sexual assault and should
have been excised fromthe videot ape. 2

163 The conclusion | draw from the evidence of Marinez's
reprehensible act in severely burning a four-year-old s hands
(and 1 think it is the conclusion that all reasonable people
would draw) is that Marinez is a bad person who is likely to
harm this child again (and perhaps harm any child with whom he
has contact). As | see it, evidence of the burning incident
obscured the focus of the trial, which was supposed to be on the
sexual assault.® Because of the burning evidence, there was the
likelihood that the jury would convict Marinez for the sex
of fense "nerely because he is a person likely to do such acts."*

164 The bur ni ng evi dence was character evi dence,
i nadm ssible for the purpose of proving Marinez acted in
conformty with his character or propensities. The aim of Ws.
Stat. 8§ 904.04(2) is to keep evidence from the jury that the

defendant is a bad person and so is prone to conmt the crine

2 No one suggests that the videotape of the child's
statenents could not have been edited to elimnate the
references to the burning. Yet the circuit court did not have
t he vi deot ape edited.

3 State v. Sonnenberg, 117 Ws. 2d 159, 178, 344 N.W2d 95
(1984).

“ State v. Witty, 34 Ws. 2d 278, 292, 149 N W2d 557
(1967) .
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all eged.® The purpose of § 904.04(2) is to prevent the State
from relying on character and propensity evidence, "inplying
that the jury needn't worry overnuch about the strength of the
governnent's evidence."® The law is designed to ensure that
Marinez (and every other person charged with a crine) gets a
fair trial in which the State nust prove the charged crine
beyond a reasonable doubt. The |aw does not allow Marinez to be
convicted of a sexual offense because he is a bad person who has
a propensity to hurt this child.’

165 Wsconsin Stat. 8 904.04(2) does, however, allow the
State to introduce evidence of other bad acts for certain
limted purposes. The nmgjority opinion struggles mghtily and
at great length to fit the burning evidence into one of the

| egiti mate purposes for introducing other crinmes evidence.

66 The nmjority opinion offers a litany of legitimte
pur poses for the burning evidence. See mmjority op., 74. But
the mpjority fails in its attenpts to legitimze the

i ntroduction of the burning evidence.
67 The nmajority seens to say that the burning incident is
permssible to establish the identity of Mrinez as the person

who commtted the sexual offense. The State abandoned the

5 State v. Sullivan, 216 Ws. 2d 768, 782-83, 576 N.W2d 30
(1998).

® United States v. Taylor, 522 F.3d 731, 735 (7th G
2008) .

" See Sullivan, 216 Ws. 2d at 783.
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identity argument before the court of appeals,® but the State
resurrected it on questioning by this court at oral argunent.
See mpjority op., 123 n.16.

168 The nmmjority opinion resurrects identity as a proper
purpose for the burning evidence by adopting a new approach to
identity evidence. The mpjority also seemngly joins identity
with "context"” and "credibility.” The majority's discussions of
identity evidence are conflicting and, in ny opinion, |eave the
| aw surrounding the purpose of identity evidence uncertain and
conf used. Conpare nmgjority op., 912 n.11, 918 n.13, 9122, 123
n. 16, 9126 n.17.

169 The nmmjority opinion also allows introduction of the
burni ng evidence as "providing context, including assisting the
jury in assessing [the child s] credibility . . . and providing
a conplete story to the jury." See majority op., T4.

170 |1 agree that "context"™ and "providing a conplete
story" are permssible purposes for introducing other crines
evi dence. Case law and treatises explain that "context" and

"conpleting the story" evidence are a part of the res gestae of

the crine.?® The other crime nmust be integral to the crine
charged such that evidence of the other crinme is not only

hel pful in "conpleting the story" but is necessary to fill in

8 State v. Marinez, No. 2009AP257-CR, unpublished slip op.
110 (Ws. C. App. Mar. 18, 2010).

® See, e.g., State v. Hereford, 195 Ws. 2d 1054, 1069, 537
NW2d 62 (C. App. 1995); 7 Daniel D. Blinka, Wsconsin
Practice: Evidence 198-99 (3d ed. 2008).
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otherwise msleading or confusing gaps related to the charged
crime. °

171 The burning incident in the present case does not fall
within these accepted concepts of "context” or "conpleting the
story." The references to the hand-burning incident are not
integral to the sexual assault crinme. The burning is a separate
crime, distinct in tinme and type; it doesn't fill in msleading
or confusing gaps related to the sexual assault crinmne.

172 The mgjority, however, has offered a new explanation
of "context™ and "conpleting the story." As wused by the
majority these concepts are unlimted, vague, and render the
| aw s prohibition of character evidence neaningless. "The fact
that omtting sonme evidence would render a story slightly |ess
conplete <cannot justify circunventing”" altogether the rule
prohi biting character and propensity evidence.'* "Context" and
"conpleting the story"™ cannot be interpreted so broadly that
these concepts allow the introduction of all propensity and

character evi dence.

10 state v. Muckerheide, 2007 W 5, 953, 298 Ws. 2d 553,
725 N.W2d 930 (Abrahanmson, C.J., dissenting):

Case law and treatises explain that 'context' evidence

show the res gestae of the crine. The other act is
ordinarily close in tine to the crime and is integra
to the crime such that is not only helpful in
understanding what happened but is necessary to
conplete the story by filling in otherw se m sl eading
or confusing gaps. In other words, the fact-finder

must hear the entire story in order not to be m sl ed.
(Gtations omtted.)

1 United States v. Bowie, 232 F.3d 923, 929 (D.C. Cir.
2000) .
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173 The mpjority opinion allows prosecutors to expand the
boundaries of "context"” and "conplete the story" beyond the
proper boundaries of the rule prohibiting character and
propensity evidence. Sinilar expansions have been criticized
by federal courts as threatening to override the evidentiary
rul e maki ng other acts evidence inadmi ssible.®

174 The majority opinion goes even one step further in
expanding these boundaries by presenting “"context" and
"conpleting the story" as being intertwined with and offered to
prove credibility. In doing so the majority opinion expands and
changes the concept of credibility evidence. See majority op.,
1927, 28. I ndeed, it is difficult to discern whether "context"
and "credibility" are one or tw concepts in the majority

opi ni on.

12 United States v. Klebig, 600 F.3d 700, 713 (7th Gr.
2009) .

13 See Klebig, 600 F.3d at 713; Taylor, 522 F.3d at 734;
United States v. Bow e, 232 F.3d 923 (D.C. Cr. 2000).

4 See majority op., 94 ("providing context, including
assisting the jury in assessing . . . credibility"); 912 n.11
("context as it relates to credibility"); 922 ("providing a
conplete explanation of the case, and enhancing MML's
credibility"); 126 ("[within context, the circuit court
properly admtted this evidence to provide a nore conplete story
of the sexual assault . . . [and] to provide greater information
from which the jury could assess MML.'s credibility"); 9126
n.18 ("[t]he circuit court admtted the hand-burning evidence as
relevant to MML.'s «credibility wunder the unbrella of
context"); 927 ("context, credibility, and providing a nore
conpl ete background are perm ssible purposes”); 28 ("the hand-
burning evidence establishes context and «credibility and
provides a nore conplete story”); 128 n.19 ("adm tting the hand-
burning references was necessary to provide context . . . and to
help the jury assess her credibility"); 934 (hand-burning
evidence relates to the victinms credibility).

6
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175 Utimately, the majority opinion concludes that the
hand-burning incident makes the <child s testinony about the
sexual offense nore credible.

176 The mjority struggles to articulate how it is that
the references to the hand-burning in the child s video
statenent make her statenments regarding the sexual assault nore
credible. Wiile not explicitly articulating its conclusion, the
majority opinion winds up relying upon the inference that
because the child told the truth about a separate and distinct
crime of hand-burning it is nore probable that she is telling
the truth about the sexual assault.!® This kind of evidence and
inference is not adm ssible to prove credibility.?®

177 1n any event, even assumng that the burning evidence
is relevant for a proper (non-character or propensity) purpose,
the probative value, if any, of the burning incident evidence is
substantially outweighed by the danger of unfair prejudice.?!’
The nunerous cautionary jury instructions the circuit court gave
do not sway this balance; on the contrary, they only served to
hi ghl i ght the hand-burning incident. Mjority op., 1941, 44.

178 The error in admtting the burning evidence was not

harmess in and of itself under the circunstances of the case.

15 Thus the mmjority opinion concludes at Y34: "Each of the
purposes for which the hand-burning evidence was admtted
relates to a proposition that 1is of consequence to the
determ nation, nanely, whether the jury believed [the child' s]
account of sexual abuse at the hands of Marinez."

1 Credibility is attacked or supported by evidence in the
formof reputation or opinion. See Ws. Stat. § 906. 08.

7 Ws. Stat. § 904.03.
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In this case the error was further

coorments in closing argunents about the

contrary to the circuit court's instructions.

152.

* * * *

179 The majority opinion has taken another

judicially created exception to Ws. Stat.

virtually unrestricted use of propensity

sexual assault cases.!® The greater

of other crime evidence in child sexual

overcome the total lack of a proper

i ncident evidence in the present

"M key"

case.

testinmony that burned her hands

that Marinez has hurt

with his character

This propensity evidence "is not legally or

to the crinme charged."?**

80 Justice Bradley said it al

bur ni ng

8§ 904.04(2),
evidence in
| atitude rule for

pur pose for

|l eads to the

this child and has acted

| ogically

a decade ago:
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exacerbated by the State's

evi dence

See mgjority op.,

step toward a
al | owi ng
child

adm ssi on

of fense cases cannot

the burning

The child s videotaped

i nference

in conformty

by sexually assaulting the child as charged.

rel evant

Unfortunately our post-Witty jurisprudence
consistently reveals that courts nay freely permt
prior acts evidence in child sexual assault cases to
show the defendant's propensity to abuse children.
Despite Sullivan's wvaliant attenpt to revitalize
Wiitty and its call to exercise restraint in prior
acts determ nations, this court has once again

contorted the definitions of
pur poses to neet the facts.

18 State v. Davidson,
N. W2d 606 (Bradley, J.,

2000 W 91,
di ssenting).

193,

19 whitty, 34 Ws. 2d at 292.

8

236 Ws.

the acceptable statutory

2d 537, 613
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Rat her than endeavoring to stretch beyond repair the
definitions of the acceptable purposes under Ws.
Stat. 8 (Rule) 904.04(2), the mgjority should sinply
lay all its cards on the table and acknow edge that it
is sanctioning the blanket use of propensity evidence
in child sexual assault cases. However, the mgjority
maintains its refuge under the cloak of the very
statute it sinultaneously erodes.

An honest and forthright approach by the mgjority
would serve wus all better than perpetrating the
artifice of adherence to Ws. St at . 8 (Rul e)
904. 04(2) . Because the mjority engages in |egal
gymmastics to justify the admssion of propensity
evidence in contravention of the statute, | dissent.

State v. Davidson, 2000 W 91, 1{Y108-110, 236 Ws. 2d 537, 613

N. W2d 606 (Bradley, J., dissenting).

181 For the reasons set forth, | would affirm the decision
of the court of appeals. Accordingly, | dissent.
182 | am authorized to state that Justice ANN WALSH

BRADLEY j oins this opinion.
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