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volume of the official reports.   

No.    2009AP564 
( L. C.  No.  2008CV175)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
deBoer Transportation, Inc., 
 
          Plaintiff-Appellant, 
 
     v. 
 
Charles Swenson, 
 
          Defendant-Respondent-Petitioner, 
 
Labor and Industry Review Commission, 
 
          Defendant-Respondent. 
 

FILED 
 

JUL 12, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a publ i shed 

opi ni on of  t he cour t  of  appeal s1 r ever si ng t he ci r cui t  cour t ' s 

or der 2 af f i r mi ng t he Labor  and I ndust r y Revi ew Commi ssi on' s 

( LI RC)  opi ni on and or der  r equi r i ng deBoer  Tr anspor t at i on 

( deBoer )  t o pay Char l es Swenson ( Swenson)  $36, 193. 66 i n back pay 

                                                 
1 deBoer  Tr ansp. ,  I nc.  v.  Swenson,  2010 WI  App 54,  324 

Wi s.  2d 485,  781 N. W. 2d 709.  

2 The Honor abl e Edwar d F.  Zappen,  Jr .  of  Wood Count y 
pr esi ded.   
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f or  deBoer ' s unr easonabl e r ef usal  t o r ehi r e Swenson f ol l owi ng 

Swenson' s wor k- r el at ed i nj ur y.   The i ssue pr esent ed t o t hi s 

cour t  i s  whet her ,  under  Wi sconsi n' s wor ker ' s compensat i on 

st at ut e,  Wi s.  St at .  § 102. 35( 3)  ( 2009- 10) , 3 deBoer  r ef used t o 

r ehi r e Swenson wi t hout  r easonabl e cause.   Speci f i cal l y,  we must  

det er mi ne whet her ,  i n r eachi ng i t s concl usi on t hat  deBoer  f ai l ed 

t o show r easonabl e cause f or  i t s r ef usal  t o r ehi r e Swenson,  LI RC 

appl i ed an unr easonabl e i nt er pr et at i on of  § 102. 35( 3) ,  or  based 

i t s concl usi on on f i ndi ngs of  f act  t hat  wer e not  suppor t ed by 

cr edi bl e and subst ant i al  evi dence i n t he r ecor d.    

¶2 We hol d t hat  i n r eachi ng i t s concl usi on t hat  deBoer  

f ai l ed t o show r easonabl e cause,  LI RC appl i ed an unr easonabl e 

i nt er pr et at i on of  Wi s.  St at .  § 102. 35( 3) .   LI RC concl uded t hat  

deBoer  di d not  show r easonabl e cause because deBoer  f ai l ed t o 

adequat el y expl ai n why i t  woul d be an unr easonabl e bur den t o 

change i t s check- r i de pol i cy so t hat  Swenson coul d meet  hi s 

per sonal  car e obl i gat i ons.   Sect i on 102. 35( 3) ,  however ,  does not  

r equi r e an empl oyer  t o change i t s l egi t i mat e and l ong- st andi ng 

saf et y pol i c i es i n or der  t o assi st  an empl oyee i n meet i ng 

per sonal  obl i gat i ons.   Ther ef or e,  by addi ng t hi s r equi r ement  

i nt o t he st at ut e,  LI RC cont r avened t he wor ds of  t he st at ut e.    

¶3 Addi t i onal l y,  we hol d t hat  LI RC' s concl usi on t hat  

deBoer  f ai l ed t o show r easonabl e cause based on LI RC' s f i ndi ng 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2009AP564   

 

3 
 

t hat  t he check- r i de pol i cy was pr et ext ,  was not  suppor t ed by 

cr edi bl e and subst ant i al  evi dence.    

¶4 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s t hat  r emanded f or  di smi ssal  of  Swenson' s  c l ai m agai nst  

deBoer .  

I .   BACKGROUND 

A.   Fact s 

¶5 Many of  t he r el evant  f act s ar e based on t he f i ndi ngs 

of  t he Admi ni st r at i ve Law Judge ( ALJ)  adopt ed by LI RC.   However ,  

because t hi s case r equi r es us t o r evi ew whet her  LI RC' s f i ndi ngs 

of  f act s ar e suppor t ed by cr edi bl e and subst ant i al  evi dence,  we 

r evi ew t he r ecor d i ndependent l y.   When we der i ve mat er i al  f act s  

f r om sour ces ot her  t han t he ALJ' s deci s i on,  we so not e.  

¶6 Wausau Car r i er s,  a t r ucki ng company,  hi r ed Swenson as 

a t r uck dr i ver  i n 2003.   Swenson dr ove a commer ci al  mot or  

vehi c l e,  i . e. ,  a semi - t r uck wi t h a s l eepi ng ar ea.   Swenson dr ove 

a " dai l y"  or  " l ocal "  r out e,  l eavi ng ar ound mi dni ght  and 

r et ur ni ng at  10 a. m.   Thi s r out e al l owed hi m t o be home dur i ng 

t he day.    

¶7 Dr i v i ng a r out e t hat  al l owed Swenson t o be home dur i ng 

t he day was conveni ent  f or  Swenson because he was t he pr i mar y 

car egi ver  f or  hi s t er mi nal l y i l l  f at her .   Swenson was abl e t o 

car e f or  hi s f at her  dur i ng t he day and,  t her ef or e,  di d not  need 

t o hi r e a dayt i me nur se.   However ,  because Swenson' s f at her  

needed ar ound- t he- cl ock assi st ance,  a st at e- pr ovi ded nur se car ed 

f or  hi m at  ni ght  when Swenson was wor ki ng.    
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¶8 On August  1,  2005,  deBoer  t ook over  Wausau Car r i er s.   

DeBoer  r et ai ned Swenson as an empl oyee,  and Swenson cont i nued t o 

dr i ve t he same r out e.   Shor t l y t her eaf t er ,  on August  23,  2005,  

Swenson sust ai ned a wor k- r el at ed i nj ur y t o hi s l ef t  knee. 4  As a 

r esul t  of  t he i nj ur y,  Swenson was unabl e t o wor k unt i l  

Januar y 22,  2006.   Dur i ng t he t i me he was unabl e t o wor k,  

Swenson r ecei ved wor ker ' s compensat i on benef i t s.    

¶9 I ni t i al l y  upon r et ur ni ng t o wor k,  Swenson wor ked i n 

deBoer ' s of f i ce.   Hi s doct or s c l ear ed hi m t o r et ur n t o hi s 

r egul ar  dut i es on Febr uar y 27,  2006.   When deBoer  l ear ned f r om 

t he wor ker ' s compensat i on adj ust er  t hat  Swenson was cl ear ed t o 

r et ur n t o hi s r egul ar  dut i es,  Ci ndy Vogel  ( Vogel ) ,  deBoer ' s 

wor ker ' s compensat i on admi ni st r at or ,  sent  Swenson a l et t er 5 

expl ai ni ng deBoer ' s r eor i ent at i on pr ocess f or  dr i ver s who have 

been of f  wor k,  f or  any r eason,  f or  mor e t han t wo mont hs.   

Speci f i cal l y,  t he l et t er  advi sed Swenson t o:   " Pl ease not e your  

Pr of essi onal  Dr i ver  wor k manual ,  dr i ver [ s]  of f  wor k f or  mor e 

t han 2 mont hs ar e r equi r ed t o compl et e or i ent at i on,  compl et e a 

mi ni mum of  one t r i p wi t h anot her  dr i ver  t o r egai n t he ski l l s  

necessar y t o saf el y oper at e a commer ci al  mot or  vehi c l e and pass 

DOT r e- cer t i f i cat i on t est s. "    

¶10 The manual  r ef er r ed t o i n Vogel ' s l et t er  cont ai ns t wo 

pr ovi s i ons r el evant  t o t hi s appeal .   Fi r st ,  under  t he sect i on 

                                                 
4 The par t i es agr ee t he i nj ur y was wor k r el at ed.  

5 Fact s r el at i ng t o t he l et t er  ar e t aken f r om Vogel ' s 
t est i mony and t he l et t er  i t sel f .   Bot h ar e par t  of  t he r ecor d 
bef or e us.  



No.  2009AP564   

 

5 
 

ent i t l ed " Wor k Rel at ed Acci dent s or  I l l nesses, "  and t he 

subsect i on " Empl oyees r et ur ni ng t o wor k, "  t he manual  st at es 

t hat :  

Dr i ver s who ar e of f  wor k f or  any r eason f or  mor e 
t han 2 mont hs ar e r equi r ed t o:   

1.  Compl et e or i ent at i on 

2.  Compl et e a mi ni mum of  one t r i p wi t h anot her  
dr i ver  t o r egai n t he necessar y ski l l s  t hat  wer e not  
used whi l e of f  wor k.  

Second,  under  t he sect i on " Leaves of  Absence"  and t he subsect i on 

" Wor ker s '  Compensat i on Leave, "  t he manual  st at es,  " Dr i ver s who 

ar e [ out ]  of  wor k f or  any r eason f or  mor e t han 2 mont hs ar e 

r equi r ed t o compl et e or i ent at i on and begi n as a 2nd seat  dr i ver  

and pr ogr ess t hr ough t he r egul ar  pr ocedur es t o r egai n t he 

necessar y ski l l s  t hat  wer e not  used whi l e of f  wor k. "  

¶11 I n addi t i on t o r ef er enci ng t he or i ent at i on 

r equi r ement s set  f or t h i n deBoer ' s manual ,  Vogel ' s l et t er  

not i f i ed Swenson t hat  ar r angement s f or  hi s r e- cer t i f i cat i on 

dr ug- t est  and cl assr oom or i ent at i on had been made f or  Monday,  

Febr uar y 27,  and Tuesday,  Febr uar y 28.   Swenson compl i ed wi t h 

deBoer ' s or i ent at i on r equi r ement s schedul ed f or  t he week of  

Febr uar y 27.   He t ook t he dr ug- t est  and par t i c i pat ed i n t he 

c l assr oom t r ai ni ng.   I n addi t i on,  he compl et ed t he r oad t est  

r equi r ed by t he Depar t ment  of  Tr anspor t at i on ( DOT) .   The DOT 

r oad t est  t ook appr oxi mat el y 15 mi nut es and i ncl uded dr i v i ng a 
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commer ci al  t r uck down a hi ghway,  t ur ni ng t he t r uck ar ound,  and 

backi ng i t  up. 6  Swenson passed t hi s t est .   

¶12 When Swenson compl et ed t he or i ent at i on,  Dan Gar ci a 

( Gar ci a) ,  deBoer ' s saf et y di r ect or ,  cont act ed Swenson and 

advi sed Swenson t hat  pur suant  t o deBoer ' s saf et y  pol i cy,  Swenson 

was r equi r ed t o go on an over ni ght  check- r i de wi t h a cer t i f i ed 

dr i ver  bef or e r et ur ni ng t o wor k.   Swenson was t ol d t he check-

r i de coul d l ast  anywher e f r om a f ew days t o weeks.   Upon 

l ear ni ng t hat  t he check- r i de woul d pot ent i al l y  r equi r e hi m t o be 

away f r om home f or  an ext ended t i me per i od,  Swenson i nf or med 

Gar ci a t hat  he woul d be unabl e t o do t he check- r i de because he 

needed t o be home dai l y t o car e f or  hi s ai l i ng f at her .   Swenson 

r equest ed t hat  Gar ci a f i nd someone t o t r ai n hi m l ocal l y or ,  i n 

t he al t er nat i ve,  t hat  deBoer  pay f or  a nur se t o car e f or  hi s  

f at her  whi l e he was on t he check- r i de.   

¶13 DeBoer  was unwi l l i ng t o accede t o Swenson' s r equest s.   

Gar ci a t est i f i ed t hat  he was unabl e t o consent  t o Swenson' s 

f i r st  r equest  because none of  t he dr i ver s cur r ent l y dr i v i ng day 

r out es wer e " dr i ver  t r ai ner s. " 7  He expl ai ned t hat  deBoer  had 

                                                 
6 The det ai l s of  t he DOT r oad t est  ar e t aken f r om Swenson' s 

t est i mony at  t he admi ni st r at i ve hear i ng.  

7 Gar ci a expl ai ned what  made dr i ver  t r ai ner s di st i nct  f r om 
t he t ypi cal  dr i ver  at  deBoer :   " Those i ndi v i dual s have been 
appr oved by management ,  and upon appr oval  have been sent  t o 
school  f or  f i ve days wor t h of  c l asses t o l ear n how t o not  onl y 
t each but  eval uat e a per son' s ski l l s  t o see whet her  or  not  t hey 
ar e capabl e of  doi ng t hi s j ob i n a saf e manner ;  [ t hey have]  al so 
been t r ai ned t o communi cat e back t o t hat  per son and back t o 
management  what  t hey [ ]  saw and of  cour se t hi s i s done agai n t o 
ensur e saf et y. "    
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al r eady di spat ched a dr i ver  f r om out - of - st at e t o come t o 

Wi sconsi n t o t ake Swenson on hi s check- r i de.   DeBoer  al so 

r ef used t o cover  t he expenses of  a day nur se t o car e f or  

Swenson' s f at her  whi l e he was away on t he check- r i de.    

¶14 Swenson i nvest i gat ed t he cost  of  hi r i ng a dayt i me 

nur se t o car e f or  hi s f at her .   Fi ndi ng dayt i me assi st ance t oo 

cost l y,  Swenson agai n r ef used t o compl et e t he check- r i de.   

Fol l owi ng Swenson' s r ef usal  t o go on t he check- r i de,  deBoer  

di schar ged Swenson.   

B.   Pr ocedur al  Hi st or y 

a.   Admi ni st r at i ve hear i ng and deci s i on 

¶15 Based on t he above ci r cumst ances,  Swenson sought  

benef i t s under  Wi s.  St at .  § 102. 35( 3) 8 al l egi ng deBoer  

unr easonabl y r ef used t o r ehi r e hi m.   On December  29,  2006,  he 

r equest ed an admi ni st r at i ve hear i ng by t he Depar t ment  of  

Wor kf or ce Devel opment ,  Wor ker ' s Compensat i on Di v i s i on.   A 

hear i ng was hel d bef or e an ALJ. 9  

¶16 At  t he admi ni st r at i ve hear i ng,  Gar ci a acknowl edged 

t hat  t he check- r i de was not  r equi r ed by t he DOT or  any f eder al  

r egul at i ons.   He st at ed,  however ,  t hat  l i abi l i t y  and saf et y ar e 

                                                                                                                                                             
Thi s t est i mony,  and Gar ci a' s asser t i on t hat  t her e wer e not  

dr i ver  t r ai ner s dr i v i ng l ocal  r out es,  was t aken f r om t he 
admi ni st r at i ve hear i ng t r anscr i pt .   I t  i s  uncont r over t ed.  

8 See i nf r a sect i on I I . B.  f or  a di scussi on of  Wi s.  St at .  
§ 102. 35( 3) .  

9 Judge Mar y Lynn Endt er  was t he pr esi di ng ALJ.     
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" [ a] bsol ut el y [ t he]  Number  1 concer n"  of  deBoer .   He expl ai ned 

t hat  t he check- r i de pol i cy i s i n pl ace t o meet  t hese concer ns:   

[ The]  pol i cy i s set  i n pl ace t o pr ot ect  peopl e and t he 
publ i c,  we have t o make sur e t hat  t he t r ucks t hat  we 
put  out  t her e on t he r oad and t he dr i ver s we put  i n 
t hose t r ucks on t he r oad ar e qual i f i ed,  saf e dr i ver s,  
and t he r oad t est ,  t he br i ef  r oad t est  t hat  i s  done i n 
or i ent at i on does not  suf f i ce t o [ do]  t hat ,  i t  doesn' t  
gi ve us enough i nf or mat i on t o know t hat  t he dr i ver  and 
t he t r uck i s qual i f i ed t o f ul l y  handl e t he day- i n and 
day- out  dut i es of  t hat  j ob.   

Si mi l ar l y,  Vogel  expl ai ned:   

[ T] he whol e i dea of  t he ski l l s  assessment  t r i p i s 
t hese peopl e ar e of f  f or  .  .  .  and out  of  t he t r act or s 
and of f  t he publ i c hi ghways f or  a gi ven per i od of  t i me 
whi ch can even change seasons,  you know,  t hey may get  
hur t  i n t he summer t i me,  t hey r et ur n when t he r oad 
changes,  do t hey have t hese ski l l s ,  can t hey get  i n 
and out ,  ar e t hey saf e,  have t hey r ecover ed t o t he 
poi nt  wher e t hey can oper at e t hi s vehi c l e?  No,  we 
can' t  make an except i on.  

Vogel  al so t est i f i ed t hat  i n t he 25 year s she has wor ked as t he 

wor ker ' s compensat i on coor di nat or  f or  deBoer ,  an except i on t o 

t he check- r i de pol i cy had not  been gr ant ed.   She st at ed t hat  she 

was unawar e of  a s i ngl e dr i ver  who was of f  wor k f or  mor e t han 60 

days who di d not  go on a check- r i de.   Vogel  st r essed t hat  i t  was 

deBoer ' s i nt ent i on t o r ehi r e Swenson. 10   

¶17 Fol l owi ng t he May 2007 hear i ng,  t he ALJ i ssued a 

wr i t t en deci s i on.   Af t er  not i ng t hat  t hi s case was " [ i ] n many 

ways [ ]  a t i e"  and " [ i ] n basebal l ,  t he t i e goes t o t he r unner , "  

t he ALJ concl uded t hat  deBoer  unr easonabl y r ef used t o r ehi r e 

                                                 
10 The maj or i t y of  t hi s t est i mony was t aken f r om t he hear i ng 

t r anscr i pt  as wel l  as LI RC' s di ssent i ng opi ni on.  
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Swenson and was,  t her ef or e,  l i abl e t o Swenson f or  a year  of  l ost  

wages.    

¶18 Fi r st ,  t he ALJ f ound t hat  Swenson di d not  qui t  hi s 

empl oyment  wi t h deBoer .   Rat her ,  Swenson was at  al l  t i mes 

i nt er est ed i n cont i nui ng hi s empl oyment .   Ther ef or e,  because 

Swenson was an empl oyee who was i nj ur ed i n t he cour se of  

empl oyment  and was not  r ehi r ed,  Swenson had met  hi s pr i ma f aci e 

case under  Wi s.  St at .  § 102. 35( 3) .   The bur den t hen shi f t ed t o 

deBoer  t o show r easonabl e cause f or  i t s f ai l ur e t o r ehi r e 

Swenson.    

¶19 The ALJ acknowl edged t hat  under  Wi sconsi n case l aw an 

empl oyer  i s al l owed t o r ef use t o r ehi r e an empl oyee f or  

l egi t i mat e busi ness r easons.   She al so acknowl edged t hat  t he 

check- r i de pol i cy ensur ed t hat  dr i ver s r et ur ni ng t o wor k wer e 

saf e whi ch,  i n t he ALJ' s wor ds,  i s  " cer t ai nl y a l egi t i mat e 

concer n. "   Nonet hel ess,  t he ALJ concl uded t hat  i n t hi s case 

deBoer  used i t s check- r i de pol i cy as pr et ext  f or  i t s  r ef usal  t o 

r ehi r e Swenson:   " Thi s was a case wher e one coul d i nf er  t hat  

deBoer  was not  i nt er est ed i n keepi ng Mr .  Swenson as an empl oyee 

and used i t s pol i cy on check- r i des as i t s r eason even t hough Mr .  

Swenson had mi t i gat i ng c i r cumst ances. "   

¶20 The ALJ t hen went  on t o hi ghl i ght  t hat  deBoer  coul d 

have changed i t s check- r i de pol i cy so t hat  Swenson coul d sat i sf y 

hi s per sonal  car e obl i gat i ons:  

Mr .  Swenson was not  aski ng deBoer  f or  an except i on t o 
t he pol i cy r equi r i ng [ t he check- r i de] .   He was aski ng 
i f  some al t er nat i ve ar r angement  coul d be made f or  t he 
check- r i de.   As best  as one can t el l  f r om t he 
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t est i mony of  t he t wo deBoer  wi t nesses,  al t er nat i ves 
wer e not  expl or ed.   They t ook a bl i nd appr oach t o t hi s 
pol i cy and f or  t hem t hat  was t he end of  i t .   Was t hat  
a r easonabl e appr oach gi ven Mr .  Swenson' s 
c i r cumst ances?  I n shor t ,  i t  was not .   

Thi s i s not  a case wher e Mr .  Swenson had 
r est r i ct i ons and deBoer  coul d not  pr ovi de wor k t o 
accommodat e t hose r est r i ct i ons.   DeBoer  woul d not  be 
r equi r ed t o make wor k f or  Mr .  Swenson under  t he 
st at ut e.   But  i f  an empl oyer  can pr ovi de sui t abl e wor k 
wi t h some accommodat i ons,  t hen why woul d an empl oyer  
not  at t empt  t o f i nd some accommodat i on f or  t he t ype of  
pr obl em Mr .  Swenson was f aced wi t h?   

Based on t he ALJ' s f i ndi ngs t hat  t he check- r i de was pr et ext  and 

t hat  deBoer  coul d have changed t he pol i cy so t hat  Swenson coul d 

meet  hi s per sonal  car e obl i gat i ons,  t he ALJ concl uded t hat  

deBoer  had not  met  i t s bur den t o show t hat  i t  had r easonabl e 

cause f or  i t s r ef usal  t o r ehi r e Swenson.  

b.   LI RC' s deci s i on 

¶21 DeBoer  appeal ed t he ALJ' s deci s i on t o LI RC.   LI RC 

i ssued a t wo- par agr aph memor andum opi ni on,  i n whi ch i t  agr eed 

wi t h t he f i ndi ngs and or der  of  t he ALJ.   Swenson v.  deBoer  

Tr ansp. ,  I nc. ,  WCD No.  2005- 030091 ( LI RC Feb.  27,  2008) .   LI RC 

began i t s opi ni on by st at i ng t hat  i t  " concur r ed"  wi t h t he ALJ' s 

opi ni on.   I d.  at  2.   I t  t hen cont i nued:  

[ T] he empl oyer  di d not  cr edi bl y expl ai n how t he 
appl i cant ' s f i t ness t o r esume over - t he- r oad dr i v i ng 
coul d onl y have been eval uat ed by an over ni ght  r oad 
t r i p.   I f  i t  was ni ght  dr i v i ng t he empl oyer  was 
concer ned about ,  i t  coul d have r equi r ed t he appl i cant  
t o have gone out  wi t h an obser ver  on a ni ght  dr i v i ng 
t r i p,  wi t h a r et ur n home t he f ol l owi ng mor ni ng.   Thi s 
woul d have been pr eci sel y t he t ype of  r out e t he 
appl i cant  had dr i ven i n hi s pr e- i nj ur y empl oyment .   
The empl oyer ' s unyi el di ng i nsi st ence t hat  t her e be an 
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ext ended over ni ght  t r i p was unexpl ai ned and 
unr easonabl e.  

The si mpl e accommodat i on t he appl i cant  r equest ed 
f or  t he t est i ng pr ocess was r easonabl e,  and i t  woul d 
not  have j eopar di zed any of  t he empl oyer ' s saf et y 
concer ns.   The appl i cant  mer el y asked f or  an 
al t er nat i ve schedul e so t hat  he coul d car e f or  hi s 
t er mi nal l y i l l  f at her ,  but  t he empl oyer  gave no 
expl anat i on f or  f ai l i ng t o even consi der  t hi s r equest .   
As not ed by t he admi ni st r at i ve l aw j udge,  t he empl oyer  
had t he bur den of  demonst r at i ng r easonabl e cause f or  
di schar gi ng t he appl i cant ,  but  f ai l ed t o car r y t hat  
bur den.  The empl oyer ' s saf et y di r ect or  r ef used t o 
di scuss any possi bl e accommodat i on wi t h t he appl i cant ,  
r esul t i ng i n what  const i t ut ed a di schar ge.   

I d.   LI RC t hen concl uded t hat  i t  was r easonabl e t o i nf er  t hat  

Swenson' s i nj ur y  pl ayed a r ol e i n deBoer ' s r ef usal  t o r ehi r e 

Swenson:   " The empl oyer ' s act i ons evi nced an unr easonabl e 

di sr egar d f or  t he appl i cant ' s c i r cumst ances,  l eadi ng t o t he 

cr edi bl e i nf er ence t hat  t he wor k i nj ur y di d pl ay a par t  i n t he 

di schar ge. "   I d.    

¶22 Commi ssi oner  Rober t  Gl aser  f i l ed a di ssent i ng opi ni on.   

I d.  at  3.   Accor di ng t o Commi ssi oner  Gl aser ,  deBoer  

" unambi guousl y demonst r at ed t hat  i t  act ed r easonabl y [ when i t  

r ef used t o r ehi r e Swenson] ,  and t hat  because of  t he appl i cant ' s 

act i ons i t  had good cause not  t o r ehi r e hi m. "   I d.   Commi ssi oner  

Gl aser  under scor ed t hat  t he uncont r over t ed t est i mony at  t he 

admi ni st r at i ve hear i ng i l l ust r at ed t hat  t he pur pose of  t he 

check- r i de was t o ensur e t he saf et y of  deBoer ' s dr i ver s and t he 

publ i c.   I d.  at  3- 4.   Mor eover ,  Swenson was ent i r el y capabl e of  

f ul f i l l i ng t he check- r i de,  as evi denced by t he f act  t hat  Swenson 

t est i f i ed he woul d go on t he check- r i de i f  deBoer  woul d pay f or  

dayt i me nur si ng car e f or  hi s f at her .   I d.  at  4.   Gi ven t he 
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uncont r over t ed f act s adduced at  t he hear i ng,  Commi ssi oner  Gl aser  

concl uded,  " I n t hi s case t he onl y cr edi bl e evi dence of  r ecor d 

demonst r at es t hat  t her e was no vi ol at i on of  t he st at ut e. "   I d.  

at  5.  

c.   Ci r cui t  cour t  deci s i on 

¶23 DeBoer  sought  c i r cui t  cour t  r evi ew,  nami ng Swenson and 

LI RC.   DeBoer  al l eged t hat  LI RC act ed wi t hout  or  i n excess of  

i t s  power s when i t  concl uded t hat  deBoer  unr easonabl y r ef used t o 

r ehi r e Swenson. 11  Speci f i cal l y,  deBoer  al l eged t hat  LI RC' s f act s 

wer e not  suppor t ed by t he evi dence.  

¶24 Af t er  br i ef i ngs and a hear i ng on t he mat t er ,  t he 

c i r cui t  cour t  i ssued an or al  r ul i ng af f i r mi ng LI RC' s deci s i on.   

The ci r cui t  cour t  f i r st  concl uded t hat  based on t he r ecor d,  i t  

cannot  be i nf er r ed t hat  Swenson was f i r ed because of  hi s knee 

i nj ur y.   The ci r cui t  cour t  cal l ed t he i nf er ence " pr epost er ous"  

because t her e was " no evi dence t o suppor t  i t . "   Nonet hel ess,  t he 

c i r cui t  cour t  af f i r med LI RC' s deci s i on based on deBoer ' s wor k 

manual .   The cour t  f ound t he pol i cy nebul ous wi t h r egar d t o 

over ni ght  t r i ps.   Because,  i n t he cour t ' s  opi ni on,  Swenson di d 

ever yt hi ng r equi r ed by t he wr i t t en pol i cy,  t he c i r cui t  cour t  

summar i l y concl uded t hat  i t  must  gi ve def er ence t o LI RC.  

d.   Cour t  of  appeal s deci s i on 

¶25 DeBoer  appeal ed and t he cour t  of  appeal s,  i n a 

publ i shed deci s i on,  r ever sed and r emanded f or  di smi ssal  of  

Swenson' s c l ai m.   deBoer  Tr ansp. ,  I nc.  v.  Swenson,  2010 WI  App 

                                                 
11 Pl . ' s  Compl .  1- 2.  
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54,  ¶20,  324 Wi s.  2d 485,  781 N. W. 2d 709.   The cour t  of  appeal s 

concl uded t hat  LI RC' s deci s i on r equi r i ng deBoer  t o demonst r at e 

why accommodat i ng Swenson' s per sonal  obl i gat i ons by changi ng i t s 

check- r i de pol i cy woul d have compr omi sed saf et y or  caused a 

f i nanci al  bur den on deBoer  was er r oneous.   I d. ,  ¶12.   Accor di ng 

t o t he cour t  of  appeal s,  t hi s " amount s t o an i ncor r ect  

i nt er pr et at i on of  t he st at ut e because i t  r equi r es somet hi ng mor e 

t han r easonabl e cause. "   I d.   The cour t  opi ned t hat  by enact i ng 

Wi s.  St at .  § 102. 35( 3) ,  t he l egi s l at ur e di d not  i nt end t o 

" r equi r e empl oyer s t o assess whi ch non- wor k,  non- i nj ur y- r el at ed 

r equest s mer i t  accommodat i ons and whi ch do not "  and t hat  i t  was 

not  unr easonabl e under  § 102. 35( 3)  f or  deBoer  t o r ef use t o 

adj ust  t o t he " non- wor k,  non- i nj ur y- r el at ed i ssue i n Swenson' s 

l i f e. "   I d. ,  ¶¶15- 16.    

¶26 Wi t h r egar d t o pr et ext ,  t he cour t  of  appeal s concl uded 

t hat  LI RC' s pr et ext  anal ysi s added " not hi ng t o i t s r easonabl e 

cause anal ysi s [ because]  [ t ] he commi ssi on' s sol e r eason f or  

f i ndi ng t hat  deBoer ' s check- r i de r equi r ement  was a pr et ext  was 

deBoer ' s f ai l ur e t o pr esent  evi dence t hat  i t  woul d have been an 

unr easonabl e bur den t o accommodat e Swenson i n pr ovi di ng car e f or  

hi s f at her . "   I d. ,  ¶19.  

¶27 The cour t  of  appeal s di d not  deci de what  l evel  of  

def er ence t o af f or d LI RC' s deci si on i n t hi s case because LI RC 

engaged i n an unr easonabl e appl i cat i on of  Wi s.  St at .  

§ 102. 35( 3) .   I d. ,  ¶10.   Accor di ng t o t he cour t  of  appeal s,  
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" [ a] n unr easonabl e appl i cat i on of  a st at ut or y st andar d wi l l  not  

be uphel d under  any l evel  of  def er ence. "  12  I d.  

¶28 We gr ant ed r evi ew and now af f i r m t he cour t  of  

appeal s. 13   

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶29 When r evi ewi ng a wor ker ' s compensat i on c l ai m,  we 

r evi ew LI RC' s deci s i on,  not  t he deci s i ons of  t he c i r cui t  cour t  

or  cour t  of  appeal s.   Cnt y.  of  Dane v.  LI RC,  2009 WI  9,  ¶14,  315 

Wi s.  2d 293,  759 N. W. 2d 571.   I n t hi s case,  we ar e asked t o 

r evi ew LI RC' s concl usi on t hat  deBoer  f ai l ed t o show " r easonabl e 

cause"  f or  i t s  r ef usal  t o r ehi r e Swenson.   Reasonabl e cause i s a 

mi xed quest i on of  f act  and l aw.   Ray Hut son Chevr ol et ,  I nc.  v.  

LI RC,  186 Wi s.  2d 118,  122,  519 N. W. 2d 713 ( Ct .  App.  1994) .    

¶30 " LI RC' s f i ndi ngs of  hi st or i c f act  must  be uphel d on 

r evi ew i f  t her e i s cr edi bl e and subst ant i al  evi dence i n t he 

r ecor d on whi ch r easonabl e per sons coul d r el y t o make t he same 

f i ndi ngs. "   Begel  v.  LI RC,  2001 WI  App 134,  ¶5,  246 Wi s.  2d 345,  

631 N. W. 2d 220;  Wi s.  St at .  § 102. 23( 6) . 14   
                                                 

12 Judge Dykman f i l ed a di ssent i ng opi ni on i n whi ch he 
opi ned t hat  he woul d gi ve gr eat  wei ght  def er ence t o LI RC,  and 
under  t hi s gr eat  wei ght  st andar d,  " LI RC was ent i t l ed t o bel i eve 
t hat  no usef ul  pur pose woul d be ser ved by r equi r i ng Swenson t o 
t ake an ext ended over ni ght  t r i p when hi s f ut ur e empl oyment  woul d 
have not hi ng t o do wi t h t hat  t ype of  dr i v i ng. "   deBoer ,  324 
Wi s.  2d 485,  ¶34.     

13 Of  not e,  LI RC was a par t y t o t hi s case i n t he c i r cui t  
cour t  and t he cour t  of  appeal s.   However ,  i t  di d not  f i l e a 
pet i t i on f or  r evi ew i n t hi s cour t  or  par t i c i pat e i n our  r evi ew.  

14 Under  Wi s.  St at .  § 102. 23( 6) :  
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¶31 Once t he f act s  ar e est abl i shed,  whet her  t hey gi ve r i se 

t o r easonabl e cause under  Wi s.  St at .  § 102. 35( 3)  r equi r es us t o 

exami ne t he const r uct i on of  t he st at ut e and i t s appl i cat i on t o 

t he f act s.   " The const r uct i on of  a st at ut e and i t s appl i cat i on 

t o undi sput ed f act s ar e quest i ons of  l aw t hat  we [ ]  r evi ew 

i ndependent l y. "   Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶14;  see al so 

Ray Hut son,  186 Wi s.  2d at  122 ( " Once t he f act s ar e est abl i shed,  

whet her  t hey gi ve r i se t o r easonabl e cause i s a quest i on of  

l aw. " ) .   However ,  when r evi ewi ng admi ni st r at i ve agency 

deci s i ons,  dependi ng on t he ci r cumst ances,  we may gi ve def er ence 

t o t he agency' s i nt er pr et at i on of  a st at ut e.   Cnt y.  of  Dane,  315 

Wi s.  2d 293,  ¶14.    

¶32 We empl oy one of  t hr ee l evel s of  def er ence i n 

r evi ewi ng an admi ni st r at i ve agency' s st at ut or y i nt er pr et at i on 

and appl i cat i on:   gr eat  wei ght  def er ence,  due wei ght  def er ence,  

or  de novo r evi ew.   I d.  

¶33 We af f or d an agency' s i nt er pr et at i on and appl i cat i on 

of  a st at ut e gr eat  wei ght  def er ence i f  t he f ol l owi ng f our  

r equi r ement s ar e met :  

                                                                                                                                                             
I f  t he commi ssi on' s or der  or  awar d depends on any 

f act  f ound by t he commi ssi on,  t he cour t  shal l  not  
subst i t ut e i t s j udgment  f or  t hat  of  t he commi ssi on as 
t o t he wei ght  or  cr edi bi l i t y  of  t he evi dence on any 
f i ndi ng of  f act .   The cour t  may,  however ,  set  asi de 
t he commi ssi on' s or der  or  awar d and r emand t he case t o 
t he commi ssi on i f  t he commi ssi on' s or der  or  awar d 
depends on any mat er i al  and cont r over t ed f i ndi ng of  
f act  t hat  i s  not  suppor t ed by cr edi bl e and subst ant i al  
evi dence.   
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( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he 
dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he 
i nt er pr et at i on of  t he st at ut e i s one of  l ong- st andi ng;  
( 3)  t he agency empl oyed i t s exper t i se or  speci al i zed 
knowl edge i n f or mi ng t he i nt er pr et at i on;  and ( 4)  t he 
agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 
consi st ency i n t he appl i cat i on of  t he st at ut e.   

I d. ,  ¶16 ( quot i ng Cl ean Wi s. ,  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  

2005 WI  93,  ¶39,  282 Wi s.  2d 250,  700 N. W. 2d 768)  ( i nt er nal  

modi f i cat i ons omi t t ed) .   Under  gr eat  wei ght  def er ence,  t he 

agency' s i nt er pr et at i on and appl i cat i on of  a s t at ut e must  be 

r easonabl e.   I d. ;  Kuhner t  v.  Advanced Laser  Machi ni ng,  I nc. ,  

2011 WI  App 23,  ¶9,  331 Wi s.  2d 625,  794 N. W. 2d 805.   An 

agency' s i nt er pr et at i on " i s unr easonabl e and may be r ever sed by 

a r evi ewi ng cour t  i f  i t  di r ect l y cont r avenes t he wor ds of  t he 

st at ut e or  t he f eder al  or  st at e const i t ut i on,  i f  i t  i s  c l ear l y 

cont r ar y t o t he l egi s l at i ve i nt ent ,  hi st or y,  or  pur pose of  t he 

st at ut e,  or  i f  i t  i s  wi t hout  r at i onal  basi s. "   Br own v.  LI RC,  

2003 WI  142,  ¶19,  267 Wi s.  2d 31,  671 N. W. 2d 279.   As l ong as 

t he i nt er pr et at i on and appl i cat i on ar e r easonabl e,  we wi l l  

uphol d an agency deci s i on even i f  t her e ar e ot her ,  mor e 

r easonabl e,  i nt er pr et at i ons.   Cnt y.  of  Dane,  315 Wi s.  2d 293,  

¶16.  

¶34 We af f or d an agency' s i nt er pr et at i on and appl i cat i on 

of  a st at ut e due wei ght  def er ence " when ' t he agency has some 

exper i ence i n an ar ea,  but  has not  devel oped t he exper t i se whi ch 

necessar i l y  pl aces i t  i n a bet t er  posi t i on t o make j udgment s 

r egar di ng t he i nt er pr et at i on of  t he st at ut e t han a cour t . ' "   

I d. ,  ¶17 ( quot i ng Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶42) ;  see al so 

Pi ck ' n Save Roundy' s v.  LI RC,  2010 WI  App 130,  ¶15,  329 Wi s.  2d 
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674,  791 N. W. 2d 216 ( concl udi ng t hat  LI RC' s i nt er pr et at i on and 

appl i cat i on of  a st at ut e wer e appr opr i at e f or  gr eat  wei ght  

def er ence) .   When empl oyi ng due wei ght  def er ence,  we uphol d t he 

agency' s i nt er pr et at i on and appl i cat i on as l ong as i t  i s  

r easonabl e and anot her  i nt er pr et at i on i s not  mor e r easonabl e.   

Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶17.  

¶35 Last l y,  we af f or d an agency' s i nt er pr et at i on and 

appl i cat i on of  a st at ut e no def er ence,  r evi ewi ng i t  de novo,  

" when t he i ssue bef or e t he agency i s c l ear l y one of  f i r st  

i mpr essi on"  or  " when an agency' s posi t i on on an i ssue has been 

so i nconsi st ent  as t o pr ovi de no r eal  gui dance. "   I d. ,  ¶18 

( i nt er nal  quot at i on mar ks omi t t ed) .   When we r evi ew a deci s i on 

de novo,  we engage i n our  own i ndependent  anal ysi s of  t he 

st at ut e and i t s appl i cat i on t o t he f act s,  benef i t t i ng f r om t he 

agency and pr i or  cour t  deci s i ons.   St at e v.  Auf der haar ,  2005 WI  

108,  ¶10,  283 Wi s.  2d 336,  700 N. W. 2d 4;  Br own,  267 Wi s.  2d 31,  

¶14.  

¶36 The par t i es di sput e under  whi ch st andar d we shoul d 

r evi ew LI RC' s i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  

§ 102. 35( 3)  i n t hi s case.   Swenson ar gues t hat  we shoul d empl oy 

gr eat  wei ght  def er ence,  whi l e deBoer  cont ends t hat  we shoul d 

empl oy a de novo st andar d of  r evi ew.   However ,  we agr ee wi t h t he 

cour t  of  appeal s t hat  we need not  deci de t he appl i cabl e st andar d 

of  r evi ew her e because LI RC' s st at ut or y i nt er pr et at i on and 

appl i cat i on i s unr easonabl e,  and t her ef or e,  i t  wi l l  not  

wi t hst and any l evel  of  def er ence.   deBoer ,  324 Wi s.  2d 485,  ¶10.   

As di scussed above,  even under  t he gr eat  wei ght  st andar d of  
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r evi ew,  an agency' s st at ut or y i nt er pr et at i on and appl i cat i on 

must  be r easonabl e.   Vol vo Tr ucks N.  Am.  v.  DOT,  2010 WI  15,  

¶¶11- 13,  323 Wi s.  2d 294,  779 N. W. 2d 423.    

B.  Wi sconsi n St at .  § 102. 35( 3) :   
Unr easonabl e Ref usal  t o Rehi r e 

¶37 Thi s case r equi r es us t o r evi ew LI RC' s i nt er pr et at i on 

and appl i cat i on of  Wi s.  St at .  § 102. 35( 3) .   The r el evant  por t i on 

of  § 102. 35( 3)  pr ovi des:  

Any empl oyer  who wi t hout  r easonabl e cause r ef uses 
t o r ehi r e an empl oyee who i s i nj ur ed i n t he cour se of  
empl oyment ,  wher e sui t abl e empl oyment  i s avai l abl e 
wi t hi n t he empl oyee' s physi cal  and ment al  l i mi t at i ons,  
upon or der  of  t he depar t ment  and i n addi t i on t o ot her  
benef i t s,  has excl usi ve l i abi l i t y  t o pay t o t he 
empl oyee t he wages l ost  dur i ng t he per i od of  such 
r ef usal ,  not  exceedi ng one year ' s wages.   

¶38 The pur pose of  Wi s.  St at .  § 102. 35( 3)  i s t o pr ot ect  

i nj ur ed wor ker s.   West  Al l i s  Sch.  Di st .  v.  DI LHR,  116 Wi s.  2d 

410,  422,  342 N. W. 2d 415 ( 1984) .   As we have expl ai ned:  

I t  i s  c l ear  f r om t he pl ai n wor ds of  t he st at ut e 
t hat  i t s pur pose i s t o pr event  di scr i mi nat i on agai nst  
empl oyees who have pr evi ousl y sust ai ned i nj ur i es and 
t o see t o i t ,  i f  t her e ar e posi t i ons avai l abl e and t he 
i nj ur ed empl oyee can do t he wor k,  t hat  t he i nj ur ed 
per son goes back t o wor k wi t h hi s f or mer  empl oyer .     

I d.   Sect i on 102. 35( 3)  must  be l i ber al l y const r ued t o ef f ect uat e 

t hi s pur pose.   I d.  at  421- 22.   I n ot her  wor ds,  § 102. 35( 3)  " must  

be l i ber al l y const r ued t o af f or d t he aggr i eved wor ker  addi t i onal  

compensat i on. "   I d.  at  422.    

¶39 Wi sconsi n cour t s empl oy a bur den- shi f t i ng appr oach 

when an empl oyee br i ngs a Wi s.  St at .  § 102. 35( 3)  c l ai m f or  

unr easonabl e r ef usal  t o r ehi r e.   Under  t hi s appr oach,  t he 
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empl oyee must  f i r st  make a pr i ma f aci e case of  an unr easonabl e 

f ai l ur e t o r ehi r e.   I t  i s  undi sput ed t hat  as par t  of  t he pr i ma 

f aci e case,  t he empl oyee must  show t hat :   ( 1)  t he c l ai mant  was 

an empl oyee of  t he empl oyer  f r om whi ch he or  she seeks 

benef i t s; 15 ( 2)  t he c l ai mant  was i nj ur ed i n t he scope of  

empl oyment ;  and ( 3)  subsequent  t o t he i nj ur y ,  t he empl oyer  

r ef used t o r ehi r e t he empl oyee. 16  See,  e. g. ,  West  Bend Co.  v.  

LI RC,  149 Wi s.  2d 110,  123,  438 N. W. 2d 823 ( 1989) ;  Di el ect r i c 

Cor p.  v.  LI RC,  111 Wi s.  2d 270,  330 N. W. 2d 606 ( Ct .  App.  1983) ;  

Gr oh v.  Al yson Tool  Cor p. ,  WC No.  2004- 002455 ( LI RC Nov.  30,  

2006) ;  John D.  Neal  & Joseph Danas,  Jr . ,  Wor ker ' s Compensat i on 

Handbook § 8. 28- . 31 ( 6t h ed.  2010)  [ her ei naf t er  " Neal ,  Wor ker ' s  

Compensat i on" ] .   

¶40 However ,  t her e i s a pot ent i al  i nconsi st ency i n t he 

case l aw wi t h r egar d t o t he t hi r d el ement  of  t he pr i ma f aci e 

case——t hat  t he empl oyer  r ef used t o r ehi r e t he empl oyee.   Some 

cases r equi r e as par t  of  t hi s el ement ,  a showi ng t hat  t he 

empl oyer  r ef used t o r ehi r e t he empl oyee because of  t he wor k-

r el at ed i nj ur y.   See,  e. g. ,  Ray Hut son,  186 Wi s.  2d at  122;  Hi l l  

v .  LI RC,  184 Wi s.  2d 101,  111,  516 N. W. 2d 441 ( Ct .  App.  1994) .   

                                                 
15 " Empl oyee"  i s def i ned i n Wi s.  St at .  § 102. 07.   See al so 

West  Bend Co.  v.  LI RC,  149 Wi s.  2d 110,  118- 119,  438 N. W. 2d 823 
( 1989)  ( di scussi ng whet her  t he c l ai mant  was an " empl oyee"  f or  
t he pur poses of  Wi s.  St at .  § 102. 35( 3) ) .  

16 Whi l e not  at  i ssue her e,  we not e t hat  at  l east  one cour t  
has l i s t ed as an addi t i onal  el ement  of  t he pr i ma f aci e case t hat  
t he empl oyee must  show t hat  he or  she appl i ed f or  r ehi r e.   Hi l l  
v .  LI RC,  184 Wi s.  2d 101,  111,  516 N. W. 2d 441 ( Ct .  App.  1994) .  
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Ot her  cases,  however ,  do not  r equi r e t he empl oyee t o show why 

t he empl oyer  r ef used t o r ehi r e t he empl oyee,  i nst ead r equi r i ng 

onl y a showi ng t hat  t he empl oyer  r ef used t o r ehi r e,  wi t hout  

t y i ng t he r ef usal  t o any par t i cul ar  r eason.   West  Al l i s ,  116 

Wi s.  2d at  424- 25;  Di el ect r i c,  111 Wi s.  2d at  278.   See al so 

Neal ,  Wor ker ' s Compensat i on § 8. 32.   

¶41 The pot ent i al  i nconsi st ency i n t he l aw i s best  

demonst r at ed by our  deci s i on i n West  Bend.   I n West  Bend,  we set  

f or t h t he el ement s of  a Wi s.  St at .  § 102. 35( 3)  pr i ma f aci e case,  

t wi ce.   I n our  f i r st  expr essi on of  t he r equi r ement ,  c i t i ng West  

Al l i s  and Di el ect r i c,  we st at ed t hat  t he empl oyee' s pr i ma f aci e 

case i s met  " [ a] f t er  an empl oye[ e]  shows t hat  she has been 

i nj ur ed i n t he cour se of  empl oyment  and subsequent l y i s deni ed 

r ehi r e. "   West  Bend,  149 Wi s.  2d at  123.   We di d not  speci f y 

t hat  t he empl oyee must  show t hat  she was deni ed r ehi r e because 

of  t he i nj ur y.   However ,  i n our  second expr essi on of  t he 

r equi r ement ,  we st at ed t hat  t he l ast  el ement  of  t he pr i ma f aci e 

case i s t hat  t he empl oyee has " been deni ed r ehi r i ng because of  

t he i nj ur y sust ai ned i n her  wor k. "   I d.  at  126 ( emphasi s added) .  

¶42 Whi l e we t ake t he oppor t uni t y t o under scor e t hi s 

pot ent i al  i nconsi st ency i n t he case l aw,  we save i t s r esol ut i on 

f or  anot her  day.   Even i f  we concl ude,  most  f avor abl y t o 

Swenson,  t hat  an empl oyee i s not  r equi r ed t o show t hat  t he 

r ef usal  t o r ehi r e was because of  t he i nj ur y,  Swenson st i l l  i s  

not  ent i t l ed t o back pay because deBoer  had r easonabl e cause not  

t o r ehi r e hi m.   Ther ef or e,  dec i di ng whet her  an empl oyee must  

pr ove he or  she was deni ed r ehi r e because of  t he i nj ur y i s not  
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necessar y f or  t he di sposi t i on of  t hi s case.   See Gr oss v.  

Hof f man,  227 Wi s.  296,  300,  277 N. W.  663 ( 1938)  ( onl y 

di sposi t i ve i ssues need be addr essed) .    

¶43 Movi ng on,  when t he empl oyee br i ngs f or t h f act s t hat  

suppor t  al l  t he el ement s of  a pr i ma f aci e case,  t he bur den 

shi f t s t o t he empl oyer  t o show r easonabl e cause f or  i t s r ef usal  

t o r ehi r e t he cl ai mant .   West  Bend,  149 Wi s.  2d at  123;  Ray 

Hut son,  186 Wi s.  2d at  122.   We have def i ned " r easonabl e cause"  

under  Wi s.  St at .  § 102. 35( 3)  t o mean t hat  " an empl oyer ,  i f  t her e 

i s sui t abl e empl oyment  avai l abl e,  can [ ]  r ef use t o r ehi r e [ onl y]  

f or  a cause or  r eason t hat  i s f ai r ,  j ust ,  or  f i t  under  t he 

c i r cumst ances. "   West  Al l i s ,  116 Wi s.  2d at  426.  

¶44 An exampl e of  when an empl oyer  showed t her e was 

r easonabl e cause f or  i t s r ef usal  t o r ehi r e a pr evi ousl y i nj ur ed 

empl oyee i s abl y descr i bed by t he cour t  of  appeal s deci s i on,  Ray 

Hut son,  186 Wi s.  2d 118.   I n Ray Hut son,  t he empl oyee,  Tool ey,  

was one of  a f i ve- per son par t s sal es st af f  i n Ray Hut son 

Chevr ol et ' s ( Hut son)  sal es depar t ment .   I d.  at  121.   Tool ey 

sust ai ned a wor k- r el at ed i nj ur y  and whi l e he was on l eave 

r ecuper at i ng f r om t he i nj ur y,  Hut son r eal i zed t hat  i t  coul d 

oper at e t he sal es depar t ment  wi t hout  Tool ey.   I d.   Consequent l y,  

when Tool ey was r eady t o r et ur n t o wor k,  Hut son r ef used t o 

r ehi r e hi m as a par t s sal esper son,  and i nst ead of f er ed hi m a 

l ower  payi ng posi t i on i n a di f f er ent  depar t ment .   I d.   Tool ey 

r ej ect ed t hi s of f er  and br ought  an unr easonabl e r ef usal  t o 

r ehi r e c l ai m under  Wi s.  St at .  § 102. 35( 3) .   I d.   Not i ng t hat  i t  

was uncont r over t ed t hat  Hut son el i mi nat ed Tool ey' s posi t i on t o 
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save cost s,  t he cour t  of  appeal s concl uded t hat  Hut son had met  

i t s bur den t o show r easonabl e cause f or  i t s r ef usal  t o r ehi r e 

Tool ey.   Reasonabl e cause i s shown,  t he cour t  hel d,  when an 

empl oyer  makes a busi ness deci s i on i n or der  t o r educe cost s.   

I d.  at  123.   

¶45 Consi st ent  wi t h Ray Hut son,  and of  par t i cul ar  

i mpor t ance her e,  Wi s.  St at .  § 102. 35( 3)  does not  cont ai n a 

r equi r ement  t hat  empl oyer s change t hei r  l egi t i mat e and 

uni ver sal l y appl i ed busi ness pol i c i es t o meet  t he per sonal  

obl i gat i ons of  t hei r  empl oyees.   We not e t hat  t her e ar e 

i nst ances i n Wi sconsi n empl oyment  st at ut es wher e empl oyer s ar e 

r equi r ed t o make cer t ai n modi f i cat i ons.   Par t i cul ar l y,  

" accommodat i on"  comes i nt o pl ay under  Wi sconsi n' s empl oyment  

di scr i mi nat i on st at ut es.   Speci f i cal l y,  pur suant  t o Wi s.  St at .  

§ 111. 34( 1) ( b) ,  " [ e] mpl oyment  di scr i mi nat i on because of  

di sabi l i t y"  i ncl udes " [ r ] ef usi ng t o r easonabl y accommodat e an 

empl oyee' s or  pr ospect i ve empl oyee' s di sabi l i t y  unl ess t he 

empl oyer  can demonst r at e t hat  t he accommodat i on woul d pose a 

har dshi p on t he empl oyer ' s pr ogr am,  ent er pr i se or  busi ness. "   

See al so Cr yst al  Lake Cheese Fact or y v.  LI RC,  2003 WI  106,  264 

Wi s.  2d 200,  664 N. W. 2d 651 ( r equi r i ng t he empl oyer  t o 

accommodat e a wor ker ' s di sabi l i t y  i n a case br ought  under  

§ 111. 34( 1) ( b) ) .   Sect i on 111. 34( 1) ( b)  has no appl i cat i on i n a 

r ef usal  t o r ehi r e c l ai m under  § 102. 35( 3) .  

C.   LI RC' s deci s i on 

¶46 We begi n by set t i ng out  t he el ement s of  Swenson' s Wi s.  

St at .  § 102. 35( 3)  c l ai m t hat  ar e not  at  i ssue her e.   Wi t h r egar d 



No.  2009AP564   

 

23 
 

t o Swenson' s pr i ma f aci e case,  Swenson has sat i sf i ed al l  t hr ee 

el ement s. 17  Fi r st ,  t her e i s no di sput e t hat  Swenson was an 

empl oyee of  deBoer .   Second,  t he par t i es agr ee t hat  Swenson was 

i nj ur ed i n t he scope of  empl oyment .   Thi r d,  t he ALJ made an 

unchal l enged f i ndi ng of  f act  t hat  deBoer  r ef used t o r ehi r e 

Swenson,  i . e. ,  t hat  Swenson di d not  qui t .   Because al l  t he 

el ement s of  t he pr i ma f aci e case ar e sat i sf i ed,  t he bur den 

shi f t s t o deBoer  t o show r easonabl e cause f or  i t s r ef usal  t o 

r ehi r e Swenson.   LI RC' s concl usi on t hat  deBoer  di d not  show 

r easonabl e cause f or  r ef usi ng t o r ehi r e i s at  t he hear t  of  t hi s 

case.   

¶47 As set  f or t h above,  t he i ssue i n t hi s case i s whet her  

LI RC' s concl usi on t hat  deBoer  f ai l ed t o show r easonabl e cause 

f or  i t s r ef usal  t o r ehi r e Swenson i s based on an unr easonabl e 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 102. 35( 3) ,  or  

whet her  LI RC' s concl usi on i s dependent  on f i ndi ngs of  f act  t hat  

ar e not  suppor t ed by cr edi bl e and subst ant i al  evi dence i n t he 

r ecor d.   We have i dent i f i ed t wo r at i onal es on whi ch LI RC' s 

concl usi on i s gr ounded.   Fi r st ,  LI RC gr ounds i t s concl usi on on 

i t s f i ndi ng t hat  deBoer  di d not  expl ai n why i t  coul dn' t  modi f y 

i t s check- r i de pol i cy and,  t her eby,  assi st  Swenson i n meet i ng 

                                                 
17 As di scussed above,  t her e i s a pot ent i al  i nconsi st ency i n 

t he case l aw wi t h r egar d t o t he t hi r d el ement  of  t he pr i ma f aci e 
case.   Namel y,  i t  i s  uncl ear  whet her  t he empl oyee i s r equi r ed t o 
show t hat  t he empl oyer  r ef used t o r ehi r e hi m because of  t he 
i nj ur y.   We agai n emphasi ze t hat  we ar e not  deci di ng t hi s i ssue 
t oday,  and ar e assumi ng sol el y f or  t he sake of  t hi s opi ni on t hat  
Swenson was not  r equi r ed t o show t hat  t he r ef usal  t o r ehi r e was 
due t o hi s wor k- r el at ed i nj ur y.   
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hi s per sonal  car e obl i gat i ons.   Second,  LI RC f ound t hat  deBoer ' s 

st r i ct  adher ence t o i t s check- r i de pol i cy was pr et ext  f or  i t s 

under l y i ng mot i ve,  i . e. ,  Swenson' s wor k- r el at ed i nj ur y,  i n 

f ai l i ng t o r ehi r e Swenson.   

¶48 Taki ng each i n t ur n,  we begi n wi t h LI RC' s concl usi on 

t hat  deBoer  f ai l ed t o show r easonabl e cause f or  i t s r ef usal  t o 

r ehi r e Swenson because deBoer  r ef used t o modi f y  i t s check- r i de 

pol i cy i n or der  t o assi st  Swenson i n meet i ng hi s per sonal  car e 

obl i gat i ons.   Not abl y,  LI RC adopt ed t he ALJ' s f i ndi ng t hat  t he 

saf et y concer ns of  deBoer  t hat  t he check- r i de pol i cy i s meant  t o 

addr ess ar e " cer t ai nl y [ ]  l egi t i mat e. "   Mor eover ,  nowher e i n i t s 

opi ni on di d LI RC concl ude t hat  r equi r i ng Swenson t o compl et e t he 

check- r i de was unr easonabl e.  I nst ead,  LI RC concl uded t hat  

deBoer ' s f ai l ur e t o expl ai n why i t  coul dn' t  modi f y t he check-

r i de so t hat  Swenson coul d compl et e i t  was unr easonabl e.   

Swenson,  WCD No.  2005- 030091,  at  2.   As LI RC st at ed,  " [ i ] f  i t  

was ni ght  dr i v i ng t he empl oyer  was concer ned about ,  i t  coul d 

have r equi r ed t he appl i cant  t o have gone out  wi t h an obser ver  on 

a ni ght  dr i v i ng t r i p,  wi t h a r et ur n home t he f ol l owi ng mor ni ng. "   

I d.  

¶49 LI RC went  on t o mor e expl i c i t l y  under scor e t hat  i t  was 

deBoer ' s f ai l ur e t o " accommodat e"  Swenson' s per sonal  s i t uat i on 

t hat  dr ove i t s deci s i on on whet her  deBoer  had r easonabl e cause 

t o r ef use t o r ehi r e Swenson.   LI RC opi ned,  Swenson " mer el y asked 

f or  an al t er nat i ve schedul e so t hat  he coul d car e f or  hi s 

t er mi nal l y i l l  f at her "  and t hat  t hi s " s i mpl e accommodat i on t he 

appl i cant  r equest ed f or  t he t est i ng pr ocess was r easonabl e,  and 
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i t  woul d not  have j eopar di zed any of  t he empl oyer ' s saf et y 

concer ns. "   I d.  ( emphasi s added) .   Thi s l anguage i l l ust r at es 

t hat  LI RC' s r evi ew was f ocused on whet her  deBoer  act ed 

r easonabl y when i t  chose not  t o compr omi se i t s check- r i de pol i cy 

so t hat  Swenson coul d meet  hi s per sonal  car e obl i gat i ons.   I n 

ot her  wor ds,  LI RC r evi ewed whet her  deBoer  demonst r at ed 

r easonabl e cause f or  i t s r ef usal  t o adj ust  t o Swenson' s per sonal  

obl i gat i ons.   By engagi ng i n t hi s t ype of  r evi ew,  LI RC was 

r equi r i ng deBoer  t o put  f or t h evi dence t hat  i t  woul d have been 

an unr easonabl e bur den t o change i t s check- r i de pol i cy so t hat  

Swenson coul d meet  hi s per sonal  car e obl i gat i ons.  

¶50 Under  Wi s.  St at .  § 102. 35( 3) ,  however ,  t he empl oyer  i s 

not  r equi r ed t o change val i d busi ness pr ot ocol  t o adj ust  f or  an 

i nj ur ed empl oyee' s per sonal  obl i gat i ons.   Under  § 102. 35( 3) ,  t he 

empl oyer  must  show onl y t hat  i t  had " r easonabl e cause"  t o r ef use 

t o r ehi r e an empl oyee.   An empl oyer  i s not  obl i gat ed t o change 

i t s l ong- st andi ng and l egi t i mat e saf et y pol i c i es under  t he pl ai n 

l anguage of  § 102. 35( 3)  f or  t he sake of  assi st i ng an empl oyee t o 

meet  hi s per sonal  obl i gat i ons.    

¶51 Ther ef or e,  we agr ee wi t h t he cour t  of  appeal s  t hat  

r equi r i ng deBoer  t o show t he unr easonabl eness of  Swenson' s 

r equest ed modi f i cat i ons t o t he check- r i de pol i cy " amount s t o an 

i ncor r ect  i nt er pr et at i on of  t he st at ut e because i t  r equi r es 

somet hi ng mor e t han r easonabl e cause"  f or  r ef usi ng r ehi r e.   

deBoer ,  324 Wi s.  2d 485,  ¶12.   Speci f i cal l y,  what  LI RC' s 

i nt er pr et at i on of  " r easonabl e cause"  under  Wi s.  St at .  

§ 102. 35( 3)  r equi r ed was t hat  deBoer  devi at e f r om a l ong-
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st andi ng saf et y pol i cy i n or der  t o assi st  Swenson i n a per sonal  

mat t er .   I t  i s  unr easonabl e t o concl ude,  f r om t he l anguage of  

t he st at ut e or  appl i cabl e case l aw,  t hat  when enact i ng 

§ 102. 35( 3) ,  t he l egi s l at ur e i nt ended t o bur den empl oyer s by 

mandat i ng t hat  t hey change l egi t i mat e busi ness pol i c i es t o 

assi st  empl oyees wi t h meet i ng per sonal  obl i gat i ons.   As t he 

cour t  of  appeal s not ed,  " i t  i s  not  r easonabl e t o suppose t hat  

t he l egi s l at ur e i nt ended t o i mpose on empl oyer s t he bur den of  

j udgi ng whi ch non- wor k,  non- i nj ur y- r el at ed r equest s need t o be 

accommodat ed i f  r easonabl y possi bl e. "   I d. ,  ¶15.  

¶52 Fur t her mor e,  al t hough LI RC di d not  ment i on ch.  111 of  

Wi sconsi n' s st at ut es i n i t s opi ni on when i t  r equi r ed deBoer  t o 

" accommodat e"  Swenson,  i t  appear s LI RC was,  mi st akenl y,  

i ncor por at i ng t he accommodat i on r equi r ement s f or  empl oyees wi t h 

di sabi l i t i es set  f or t h i n ch.  111 i nt o Wi s.  St at .  § 102. 35( 3) .   

I n par t i cul ar ,  pur suant  t o Wi s.  St at .  § 111. 34( 1) ( b) ,  empl oyment  

di scr i mi nat i on because of  a di sabi l i t y  i ncl udes:   " Ref usi ng t o 

r easonabl y accommodat e an empl oyee' s or  pr ospect i ve empl oyee' s 

di sabi l i t y  unl ess t he empl oyer  can demonst r at e t hat  t he 

accommodat i on woul d pose a har dshi p on t he empl oyer ' s pr ogr am,  

ent er pr i se or  busi ness. "  ( Emphasi s added. )   Under  

§ 111. 34( 1) ( b) ,  empl oyer s ar e r equi r ed t o make r easonabl e 

accommodat i ons f or  empl oyees wi t h di sabi l i t i es. 18  See,  e. g. ,  
                                                 

18 Not abl y,  Wi s.  St at .  § 111. 34( 1) ( b)  does not  r equi r e an 
empl oyer  t o accommodat e an empl oyee' s per sonal  obl i gat i ons,  such 
as chi l d or  el der  car e,  r at her ,  i t  r equi r es t he empl oyer  t o 
r easonabl y accommodat e t he empl oyee' s di sabi l i t i es.   We do not  
i nt end t o i mpl y  t hat  i t  r equi r es accommodat i ons f or  per sonal  
obl i gat i ons.  
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Cr yst al  Lake,  264 Wi s.  2d 200.   A car ef ul  r eadi ng of  LI RC' s 

opi ni on i l l ust r at es t hat  LI RC,  per haps subconsci ousl y,  

er r oneousl y subsumed t he § 111. 34( 1) ( b)  " accommodat i on"  

r equi r ement s i nt o § 102. 35( 3) .   

¶53 I n sum,  Wi s.  St at .  § 102. 35( 3)  does not  cont ai n 

" accommodat i on"  r equi r ement s l i ke t hose i n Wi s.  St at .  

§ 111. 34( 1) ( b) .   Sect i on 102. 35( 3)  does not  r equi r e an empl oyer  

t o change i t s l ong- st andi ng and uni ver sal l y appl i ed saf et y 

pol i c i es.   Accor di ngl y,  LI RC unr easonabl y i nt er pr et ed and 

appl i ed § 102. 35( 3)  when i t  based i t s r easonabl e cause 

det er mi nat i on on i t s f i ndi ng t hat  deBoer  f ai l ed t o expl ai n why 

i t  woul d be unr easonabl e t o change i t s check- r i de pol i cy.   As 

st at ed above,  even under  t he gr eat est  def er ence t o LI RC' s 

deci s i on,  we wi l l  r ever se an agency' s st at ut or y i nt er pr et at i on 

and appl i cat i on i f  i t  i s  unr easonabl e.   Cnt y.  of  Dane,  315 

Wi s.  2d 293,  ¶16.   Consequent l y,  LI RC' s or der  t hat  deBoer  pay 

Swenson back pay cannot  st and on LI RC' s " accommodat i on"  

r at i onal e.    

¶54 We now t ur n t o LI RC' s pr et ext  r at i onal e f or  conc l udi ng 

t hat  deBoer  f ai l ed t o show r easonabl e cause f or  r ef usi ng t o 
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r ehi r e Swenson. 19  Pr et ext  i s  a f i ndi ng of  f act .   Ray Hut son,  186 

Wi s.  2d at  124.   As af or ement i oned,  we must  uphol d LI RC' s 

f i ndi ngs of  f act  i f  " t her e i s cr edi bl e and subst ant i al  evi dence 

i n t he r ecor d on whi ch r easonabl e per sons coul d r el y t o make t he 

same f i ndi ngs. "   Begel ,  246 Wi s.  2d 345,  ¶5.    

¶55 LI RC' s f i ndi ng of  pr et ext  was gr ounded i n deBoer ' s 

f ai l ur e t o expl ai n why,  i nst ead of  t he check- r i de,  deBoer  coul d 

not  compl et e a ni ght  t r i p wi t h anot her  dr i ver ,  r et ur ni ng home i n 

t he mor ni ng,  as wel l  as deBoer ' s " unyi el di ng i nsi st ence t hat  

t her e be an ext ended over ni ght  t r i p"  and f ai l ur e t o adj ust  t o 

Swenson' s schedul i ng needs.   Swenson,  WCD No.  2005- 030091,  at  2.   

LI RC,  t her ef or e,  concl uded t hat  deBoer ' s " act i ons evi nced an 

unr easonabl e di sr egar d f or  t he appl i cant ' s c i r cumst ances,  

l eadi ng t o t he cr edi bl e i nf er ence t hat  t he wor k i nj ur y di d pl ay 

                                                 
19 The cour t  of  appeal s hi ghl i ght ed t hat  " [ t ] he l aw i s 

uncl ear  on whet her  t he quest i on of  pr et ext  i s  subsumed i n t he 
r easonabl e cause anal ysi s or  whet her ,  i nst ead,  pr et ext  i s  a 
separ at e i ssue t hat  i s addr essed onl y af t er  an empl oyer  
est abl i shes r easonabl e cause. "   deBoer ,  324 Wi s.  2d 485,  ¶19.   
I n di scussi ng t hi s l ack of  c l ar i t y,  t he cour t  c i t ed Ray Hut son 
Chevr ol et ,  I nc.  v.  LI RC,  186 Wi s.  2d 118,  123- 24,  519 N. W. 2d 713 
( Ct .  App.  1994) ,  i n whi ch t he cour t  of  appeal s addr essed pr et ext  
onl y af t er  i t  est abl i shed t hat  t he empl oyer ' s busi ness deci s i on 
t o r educe cost s const i t ut ed r easonabl e cause t o r ef use t o r ehi r e 
t he empl oyee.   We t hi nk,  however ,  t hat  t he cor r ect  manner  under  
whi ch t o anal yze pr et ext  when r evi ewi ng a c l ai m f or  benef i t s 
under  Wi s.  St at .  § 102. 35( 3)  i s t o t r eat  t he pr et ext  ar gument  as 
subsumed i n t he r easonabl e cause anal ysi s.   Most  s i gni f i cant l y,  
§ 102. 35( 3)  r ef er s t o " r easonabl e cause, "  not  " pr et ext . "   An 
empl oyer  has t he bur den t o show t hat  i t  had r easonabl e cause t o 
r ef use t o r ehi r e t he empl oyee.   An empl oyer  wi l l  f ai l  t o meet  
t hi s bur den i f  i t  i s  f ound t hat  t he al l eged r eason f or  t he 
di schar ge was act ual l y pr et ext  f or  an under l y i ng,  unr easonabl e 
mot i vat i on.   Ther ef or e,  when anal yzi ng § 102. 35( 3) ,  pr et ext  
usual l y i s not  a separ at e i ssue.  
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a par t  i n t he di schar ge. "   I d.   Or ,  st at ed mor e expl i c i t l y ,  t hat  

t he check- r i de was pr et ext .   

¶56 We begi n by poi nt i ng out  t hat  a pr i mar y r eason LI RC 

f ound pr et ext  was t hat  deBoer  f ai l ed t o pr esent  evi dence t hat  i t  

woul d have been an unr easonabl e bur den t o adj ust  t o Swenson' s 

per sonal  obl i gat i ons.   As di scussed above,  LI RC' s f ocus on 

deBoer ' s f ai l ur e t o change i t s  check- r i de pol i cy t o assi st  

Swenson i n meet i ng hi s per sonal  obl i gat i ons was based on an 

er r oneous i nt er pr et at i on of  Wi s.  St at .  § 102. 35( 3) .   

Consequent l y,  deBoer ' s f ai l ur e t o pr esent  evi dence t hat  i t  woul d 

have been an unr easonabl e bur den t o change i t s check- r i de pol i cy 

f or  t he sake of  Swenson' s per sonal  car e obl i gat i ons cannot  be 

used as a r at i onal e f or  LI RC' s pr et ext  f i ndi ng. 20 

¶57 Even mor e,  we concl ude t hat  t her e was not  cr edi bl e and 

subst ant i al  evi dence i n t he r ecor d t o suppor t  LI RC' s f i ndi ng of  

pr et ext .   Si mpl y  st at ed,  we agr ee wi t h Commi ssi oner  Gl aser  t hat  

" [ t ] her e i s no cr edi bl e evi dence t hat  t he appl i cant ' s wor k 

i nj ur y was a mot i ve ent er i ng i nt o t he empl oyer ' s act i ons,  or  

                                                 
20 We concl ude t hat  LI RC' s f i ndi ng t hat  deBoer  di d not  

expl ai n why i t  coul d not  change i t s check- r i de pol i cy t o assi st  
Swenson was not  suppor t ed by subst ant i al  and cr edi bl e evi dence.   
Rat her ,  t he ev i dence shows t hat  deBoer ' s r easons f or  not  
modi f y i ng i t s check- r i de pol i cy wer e f ul l y expl ai ned and 
uncont r over t ed.   Gar ci a expl ai ned why deBoer  coul d not  of f er  t he 
change Swenson r equest ed.   He t est i f i ed t hat  check- r i des must  be 
compl et ed by " dr i ver  t r ai ner s"  and none of  t he dr i ver s r unni ng 
day r out es met  t hi s qual i f i cat i on.   Gar ci a expl ai ned t hat  
" dr i ver  t r ai ner s"  had been appr oved by management  t o hol d t hi s 
posi t i on,  and had gone t hr ough speci al i zed t r ai ni ng wher e t hey 
l ear ned how t o i nst r uct  and eval uat e ot her  dr i ver s.   Ther e was 
no evi dence r ebut t i ng t hi s t est i mony.   
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t hat  t he empl oyer  act ed i n anyt hi ng ot her  t han good f ai t h. "   I d.  

at  3.    

¶58 Fi r st ,  t he evi dence adduced at  t he admi ni st r at i ve 

hear i ng est abl i shed t hat  deBoer  mandat es t he check- r i de f or  

saf et y r easons.   Bot h Gar ci a and Vogel  t est i f i ed t hat  t he 

pur pose of  t he check- r i de was t o ensur e t he saf et y of  t he publ i c  

and t he dr i ver s.   See supr a sect i on I I . B. a.   The ALJ accept ed 

t he pol i cy ' s saf et y r at i onal e,  cal l i ng i t  a " l egi t i mat e concer n"  

and caut i oni ng t hat  her  or der  " shoul d not  be const r ued t o f i nd 

t hat  saf et y was not  a l egi t i mat e concer n. "  

¶59 I n addi t i on,  t est i mony was unr ebut t ed t hat  check- r i des 

had been r equi r ed of  empl oyees r et ur ni ng t o wor k f or  over  20 

year s and t hat  an except i on t o t he pol i cy had never  been made.   

Vogel  expl ai ned t hat  t he pol i cy i s i n pl ace f or  saf et y r easons:   

[ T] he whol e i dea of  t he ski l l s  assessment  t r i p i s 
t hese peopl e ar e of f  f or  .  .  .  and out  of  t he t r act or s 
and of f  t he publ i c hi ghways f or  a gi ven per i od of  t i me 
whi ch can even change seasons,  you know,  t hey may get  
hur t  i n t he summer t i me,  t hey r et ur n when t he r oad 
changes,  do t hey have t hese ski l l s ,  can t hey get  i n 
and out ,  ar e t hey saf e,  have t hey r ecover ed t o t he 
poi nt  wher e t hey can oper at e t hi s vehi c l e?  

¶60 Fi nal l y,  al l  t he evi dence shows t hat ,  wer e i t  not  f or  

Swenson' s r ef usal  t o compl et e t he check- r i de,  deBoer  woul d have 

kept  hi m as an empl oyee.   For  i nst ance,  i n an ef f or t  t o r ehi r e 

Swenson,  deBoer  r eor i ent ed hi m and di spat ched a dr i ver  t r ai ner  

f r om out - of - st at e t o come t o Wi sconsi n and t ake Swenson on hi s 

check- r i de.   
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¶61 Gi ven t hese uncont r over t ed f act s——t he check- r i de 

pol i cy had a l egi t i mat e saf et y r at i onal e,  i t  had been i n pl ace 

over  20 year s,  no r et ur ni ng dr i ver  had ever  been exempt  f r om t he 

pol i cy,  and deBoer  had t aken al l  necessar y st eps under  i t s 

r eor i ent at i on pol i cy t o r ei nst at e Swenson——we concl ude t her e i s  

no cr edi bl e and subst ant i al  evi dence i n t he r ecor d on whi ch 

r easonabl e per sons coul d r el y t o make a f i ndi ng of  pr et ext  i n 

t hi s case. 21  Ther e i s s i mpl y no evi dence t hat  deBoer  f ai l ed t o 

r ehi r e Swenson f or  any r eason ot her  t han hi s r ef usal  t o compl y 

wi t h deBoer ' s l egi t i mat e saf et y pol i cy.   Accor di ngl y,  LI RC' s 

concl usi on t hat  deBoer  l acked r easonabl e cause because t he 

check- r i de pol i cy was pr et ext  has no f act ual  suppor t  i n t he 

r ecor d.   

                                                 
21 The di ssent  ar gues t hat  LI RC' s f i ndi ng of  pr et ext  i s  

suppor t ed by t he evi dence because t he r ecor d r eveal s t hat  
Swenson di d not  l ear n t hat  t he check- r i de woul d be mul t i - day 
unt i l  " t he ver y day t hat  deBoer  had schedul ed t he check- r i de t o 
begi n. "   Di ssent ,  ¶¶78- 84.   Fi r st ,  we under scor e t hat  bot h t he 
wor k manual  and l et t er  f r om Vogel  put  Swenson on not i ce t hat  he 
woul d have t o compl et e t he check- r i de.   Swenson,  not  deBoer ,  was 
pr i vy t o Swenson' s car et aki ng r esponsi bi l i t i es.   Not hi ng 
pr event ed Swenson,  when he was f i r st  made awar e of  t he check-
r i de r equi r ement ,  f r om i nqui r i ng i nt o what  t he check- r i de woul d 
ent ai l .    

Mor e i mpor t ant l y,  however ,  even i f  Swenson di d not  l ear n 
t hat  t he check- r i de woul d be an over ni ght  t r i p unt i l  t he day he 
was schedul ed t o l eave,  t he di ssent ' s r el i ance on t hi s f act  i s  
mi spl aced.   The pr et ext  f i ndi ng was not  based on t he t i me at  
whi ch Swenson was not i f i ed of  t he dur at i on of  t he check- r i de.   
Rat her ,  t he f i ndi ng of  pr et ext  was based on deBoer ' s f ai l ur e t o 
consi der  modi f y i ng i t s check- r i de pol i cy so t hat  Swenson woul d 
be home dur i ng t he day t o car e f or  hi s f at her .   We have r evi ewed 
t he r at i onal e f or  t he pr et ext  f i ndi ng and see no di scussi on of  
t he t i mi ng t o whi ch t he di ssent  r ef er s.    
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¶62 I n sum,  LI RC' s opi ni on depended on an unr easonabl e 

i nt er pr et at i on and appl i cat i on of  " r easonabl e cause"  i n Wi s.  

St at .  § 102. 35( 3)  and a f i ndi ng of  f act  t hat  was not  suppor t ed 

by cr edi bl e and subst ant i al  evi dence i n t he r ecor d.   For  t hat  

r eason,  we r ever se LI RC,  and hol d t hat  Swenson i s not  ent i t l ed 

t o back pay.   We t her eby af f i r m t he deci s i on of  t he cour t  of  

appeal s t hat  r emanded t he case f or  di smi ssal  of  Swenson' s 

c l ai m. 22 

I I I .   CONCLUSI ON 

¶63 We hol d t hat  i n r eachi ng i t s concl usi on t hat  deBoer  

f ai l ed t o show r easonabl e cause,  LI RC appl i ed an unr easonabl e 

i nt er pr et at i on of  Wi s.  St at .  § 102. 35( 3) .   LI RC concl uded t hat  

deBoer  di d not  show r easonabl e cause because deBoer  f ai l ed t o 

adequat el y expl ai n why i t  woul d be an unr easonabl e bur den t o 

change i t s check- r i de pol i cy so t hat  Swenson coul d meet  hi s 

per sonal  car e obl i gat i ons.   Sect i on 102. 35( 3) ,  however ,  does not  

r equi r e an empl oyer  t o change i t s l egi t i mat e and l ong- st andi ng 

saf et y pol i c i es i n or der  t o assi st  an empl oyee i n meet i ng 

                                                 
22 I n r eachi ng t hi s concl usi on,  we do not  di mi ni sh t he 

i mpor t ance of  Swenson' s r ol e i n car i ng f or  hi s ai l i ng f at her .   
We of f er  our  s i ncer est  appr eci at i on t o Swenson,  as wel l  as al l  
ot her  Wi sconsi n c i t i zens,  who act  as unpai d pr i mar y car egi ver s 
f or  el der l y and smal l  chi l dr en who need such car e.   Nonet hel ess,  
despi t e t he ext r emel y sympat het i c f act s we ar e pr esent ed wi t h 
t oday,  and our  admi r at i on f or  Swenson' s commi t ment  t o hi s 
f at her ,  we ar e unabl e t o r ewr i t e Wi s.  St at .  § 102. 35( 3)  or  
pr et end addi t i onal  evi dence was pr esent ed t o suppor t  t he pr et ext  
f i ndi ng.   St at ut or y changes ar e f or  t he l egi s l at ur e,  not  t hi s 
cour t .   See I nt er i or  Woodwor k Co.  v.  Jahn,  163 Wi s.  193,  195,  
157 N. W.  772 ( 1916)  ( " Thi s cour t  has no r i ght  or  power  t o amend 
t he st at ut es. " ) .   
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per sonal  obl i gat i ons.   Ther ef or e,  by addi ng t hi s r equi r ement  

i nt o t he st at ut e,  LI RC unr easonabl y i nt er pr et ed and appl i ed t he 

wor ds chosen by t he l egi s l at ur e.    

¶64 Addi t i onal l y,  we hol d t hat  LI RC' s concl usi on t hat  

deBoer  f ai l ed t o show r easonabl e cause based on LI RC' s f i ndi ng 

t hat  t he check- r i de pol i cy was pr et ext ,  was not  suppor t ed by 

cr edi bl e and subst ant i al  evi dence.    

¶65 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s t hat  r emanded f or  di smi ssal  of  Swenson' s  c l ai m agai nst  

deBoer .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶66 ANN WALSH BRADLEY,  J.    (dissenting).  The r esol ut i on 

of  t hi s case shoul d be a s i mpl e mat t er .   The Labor  and I ndust r y 

Revi ew Commi ssi on ( LI RC)  made a f i ndi ng of  f act  t hat  deBoer ' s 

asser t ed r eason f or  r ef usi ng t o r ehi r e Swenson was pr et ext ual .   

The i ssue pr esent ed by t hi s case i s whet her  t her e i s subst ant i al  

and cr edi bl e evi dence i n t he r ecor d t hat  suppor t s t hi s f i ndi ng 

of  pr et ext .    

¶67 When r evi ewi ng an agency' s f i ndi ng of  f act ,  an 

appel l at e cour t  i s  supposed t o sear ch t he r ecor d f or  r easons t o 

uphol d i t .   Rat her  t han sear chi ng f or  r easons t o uphol d t he 

agency' s f i ndi ng of  f act ,  t he maj or i t y scour s LI RC' s deci s i on,  

sear chi ng f or  r easons t o r ever se i t .   I t  goes t hr ough el abor at e 

gymnast i cs t o under mi ne t he agency' s f i ndi ng of  f act  and 

ul t i mat e concl usi on.   Because I  concl ude t hat  t her e i s  

subst ant i al  and cr edi bl e evi dence t o suppor t  LI RC' s f i ndi ng of  

f act ——evi dence t hat  t he maj or i t y  ei t her  gl osses over  or  i gnor es—

—I  r espect f ul l y di ssent .       

I  

¶68 The maj or i t y acknowl edges t hat  deBoer  has t he bur den 

t o show r easonabl e cause f or  i t s r ef usal  t o r ehi r e Swenson,  and 

t hat  r easonabl e cause i s def i ned as a r eason t hat  i s f ai r ,  j ust ,  

or  f i t  under  t he c i r cumst ances.   Maj or i t y op. ,  ¶43.   I t  agr ees 

t hat  LI RC made a f i ndi ng of  f act  t hat  deBoer ' s asser t ed busi ness 

r eason f or  r ef usi ng t o r ehi r e Swenson was pr et ext ual .   I d. ,  ¶54.   

I t  r ecogni zes t hat  LI RC' s f i ndi ngs of  f act  must  be uphel d on 

r evi ew i f  t her e i s subst ant i al  and cr edi bl e evi dence i n t he 
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r ecor d on whi ch r easonabl e per sons coul d r el y t o make t he same 

f i ndi ngs.   I d. ,  ¶30.        

¶69 Never t hel ess,  t he maj or i t y does not  squar el y addr ess 

LI RC' s f i ndi ng of  pr et ext .   Rat her  t han sear chi ng t he r ecor d f or  

evi dence t o sust ai n t hi s f i ndi ng of  f act  t hat  t he r eason was 

pr et ext ual ,  t he maj or i t y t akes deBoer ' s pr et ext ual  r eason at  

f ace val ue.   I t  i mpl i es t hat  Swenson was seeki ng an " except i on"  

t o deBoer ' s l ong- st andi ng pol i cy,  and i t  f i nds t hat  Swenson' s 

" r ef usal  t o compl y wi t h deBoer ' s  l egi t i mat e saf et y pol i cy"  was 

t he r eason deBoer  r ef used t o r ehi r e hi m.   I d. ,  ¶¶59,  61.    

¶70 Havi ng j et t i soned t he r equi r ed anal ysi s,  t he maj or i t y 

f ocuses i t s anal ysi s on st r aw man di ver si ons.   I t  asser t s:  " An 

empl oyer  i s not  obl i gat ed t o change i t s l ong- st andi ng and 

l egi t i mat e saf et y pol i c i es under  t he pl ai n l anguage of  [ Wi s.  

St at . ]  § 102. 35( 3)  f or  t he sake of  assi st i ng an empl oyee meet  

hi s per sonal  obl i gat i ons. "   I d. ,  ¶50.   I t  f ur t her  cont ends t hat  

" LI RC,  per haps subconsci ousl y,  er r oneousl y subsumed"  t he ch.  111 

accommodat i on r equi r ement s f or  empl oyees wi t h di sabi l i t i es,  and 

t hat  " LI RC' s or der  t hat  deBoer  pay Swenson back pay cannot  st and 

on LI RC' s ' accommodat i on'  r at i onal e. "   I d. ,  ¶¶52- 53.       

I I  

¶71 The empl oyment - at - wi l l  doct r i ne gener al l y per mi t s an 

empl oyer  t o di schar ge an at - wi l l  empl oyee " f or  good cause,  f or  

no cause,  or  even f or  cause mor al l y wr ong. "   Bat t er i es Pl us,  LLC 

v.  Mohr ,  2001 WI  80,  ¶16,  244 Wi s.  2d 559,  628 N. W. 2d 364.   

Under  Wi sconsi n' s wor ker s compensat i on st at ut e,  however ,  t hi s 

cal cul us shi f t s when an empl oyee has been i nj ur ed on t he j ob.   
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An empl oyer  may be l i abl e f or  up t o one year  of  l ost  wages i f  i t  

f ai l s  t o demonst r at e t hat  i t  had r easonabl e cause t o r ef use t o 

r ehi r e an i nj ur ed empl oyee.   Wi s.  St at .  § 102. 35( 3) .  

¶72 As t he maj or i t y expl ai ns,  " [ a] n empl oyer  wi l l  f ai l  t o 

meet  [ i t s  bur den t o show t hat  i t  had r easonabl e cause t o r ef use 

t o r ehi r e t he empl oyee]  i f  i t  i s  f ound t hat  t he al l eged r eason 

f or  t he di schar ge was act ual l y pr et ext  .  .  .  . "   Maj or i t y op. ,  

¶54 n. 19.   When t he empl oyer ' s asser t ed r eason i s f ound t o be a 

pr et ext ,  i t  f ol l ows t hat  t he empl oyer ' s asser t ed r eason was not  

t he act ual  r eason t hat  t he empl oyer  r ef used t o r ehi r e t he 

i nj ur ed empl oyee.   Accor di ngl y,  a pr et ext ual  r eason cannot  be 

consi der ed r easonabl e cause f or  r ef usal  t o r ehi r e,  and i f  t he 

empl oyer ' s asser t ed r eason i s f ound t o be pr et ext ual ,  t he 

empl oyer  f ai l s  t o meet  i t s bur den.    

¶73 The det er mi nat i on of  whet her  t he pur por t ed r eason 

gi ven by t he empl oyer  i s a pr et ext  i s  a f i ndi ng of  f act .   I d. ,  

¶54 ( c i t i ng Ray Hut son Chevr ol et ,  I nc.  v.  LI RC,  186 Wi s.  2d 118,  

124,  519 N. W. 2d 713 ( Ct .  App.  1994) ) .   " When one or  mor e 

i nf er ences may be dr awn f r om t he evi dence,  t he dr awi ng of  one of  

such per mi ssi bl e i nf er ences by t he commi ssi on i s an act  of  f act -

f i ndi ng,  and t he i nf er ence i s concl usi ve on t he cour t . "   Far mer s 

Mi l l  of  At hens,  I nc.  v.  DI LHR,  97 Wi s.  2d 576,  580,  294 

N. W. 2d 39 ( Ct .  App.  1980) . 1 
                                                 

1 The wor ker s compensat i on st at ut e speci f i cal l y pr ovi des 
t hat  " [ t ] he f i ndi ngs of  f act  made by t he commi ssi on act i ng 
wi t hi n i t s power s shal l ,  i n t he absence of  f r aud,  be 
concl usi ve, "  Wi s.  St at .  § 102. 23( 1) ,  and t hat  " a cour t  may set  
asi de t he commi ssi on' s awar d i f  i t  " depends on any mat er i al  and 
cont r over t ed f i ndi ng of  f act  t hat  i s  not  suppor t ed by cr edi bl e 
and subst ant i al  evi dence. "   Wi s.  St at .  § 102. 23( 6) .    
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¶74 LI RC' s f i ndi ngs of  f act  ar e gi ven def er ence i n gr eat  

par t  because t hey ar e based on t he admi ni st r at i ve l aw j udge' s 

assessment  of  t he cr edi bi l i t y  of  t he wi t nesses.   Wi t ness 

cr edi bi l i t y  i s  r eadi l y gauged by an exami ner  pr esent  at  t he 

hear i ng who can obser ve t he wi t ness' s demeanor ,  manner i sms,  t one 

of  voi ce,  and ot her  v i sual  and aur al  cues.   I t  i s  l ess easi l y 

assessed by an appel l at e cour t ' s  r evi ew of  a col d t r anscr i pt .   

Accor di ngl y,  " [ t ] hi s cour t  does not  wei gh t he evi dence or  pass 

upon t he cr edi bi l i t y  of  t he wi t nesses;  r at her ,  t he wei ght  and 

cr edi bi l i t y  of  evi dence i s t o be det er mi ned by LI RC. "   I de v.  

LI RC,  224 Wi s.  2d 159,  165,  589 N. W. 2d 363 ( 1999) .    

¶75 Af t er  hear i ng al l  of  t he evi dence and eval uat i ng t he 

cr edi bi l i t y  of  t he wi t nesses,  t he admi ni st r at i ve l aw j udge 

f ound:  " Thi s was a case wher e one coul d i nf er  t hat  deBoer  was 

not  i nt er est ed i n keepi ng Mr .  Swenson as an empl oyee and used 

i t s pol i cy on check- r i des as i t s r eason[ . ] "   LI RC " adopt [ ed]  t he 

f i ndi ngs and or der  i n t hat  deci s i on as i t s own. "      

¶76 On r evi ew,  a cour t ' s  r ol e " i s t o sear ch t he r ecor d t o 

l ocat e cr edi bl e evi dence t hat  suppor t s LI RC' s f act ual  f i ndi ngs. "   

I de,  224 Wi s.  2d at  165.   Her e,  t he maj or i t y ei t her  gl osses over  

or  i gnor es t he subst ant i al  and cr edi bl e evi dence whi ch suppor t s 

t he f i ndi ng t hat  deBoer ' s asser t ed busi ness r eason f or  r ef usi ng 

t o r ehi r e Swenson was pr et ext ual .     

¶77 DeBoer  asser t ed t hat  i t  t er mi nat ed Swenson because he 

r ef used t o go on a mul t i - day check- r i de,  as was mandat ed by 

deBoer ' s pol i cy.   I t  i s  not abl e,  however ,  t hat  deBoer  has no 

wr i t t en pol i cy gover ni ng t he dur at i on of  check- r i des or  set t i ng 
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f or t h any r equi r ement  t hat  t he check- r i de const i t ut e a mul t i - day 

t r i p.   Rat her ,  i t s  wr i t t en pol i cy mer el y pr ovi des t hat  r et ur ni ng 

dr i ver s " compl et e a mi ni mum of  one t r i p"  of  unspeci f i ed 

dur at i on:  

Dr i ver s who ar e of f  wor k f or  any r eason f or  mor e t han 
2 mont hs ar e r equi r ed t o:  

1.  Compl et e or i ent at i on 

2.  Compl et e a mi ni mum of  one t r i p wi t h anot her  dr i ver  
t o r egai n t he necessar y ski l l s  t hat  wer e not  used 
whi l e of f  wor k.    

¶78 The r ecor d f ur t her  r eveal s t hat  Swenson was not  

i nf or med t hat  t he check- r i de woul d const i t ut e a mul t i - day t r i p 

whi ch woul d i nt er f er e wi t h hi s car et aki ng obl i gat i ons unt i l  t he 

ver y day t hat  deBoer  had schedul ed t he check- r i de t o begi n.   

Ci ndy Vogel ,  deBoer ' s wor ker s compensat i on admi ni st r at or ,  

di scussed t he check- r i de wi t h Swenson on sever al  occasi ons i n 

t he mont hs pr i or  t o hi s r eor i ent at i on.   Never t hel ess,  Vogel  

never  i nf or med Swenson t hat  t he check- r i de woul d const i t ut e a 

mul t i - day t r i p.    

¶79 Swenson was i nj ur ed i n August  of  2005.   Vogel  

t est i f i ed t hat  i n November ,  she spoke wi t h Swenson about  t he 

r equi r ement s f or  r et ur ni ng t o wor k,  but  t hey di d not  di scuss any 

det ai l s of  t he check- r i de.   She t est i f i ed f ur t her  t hat  i n 

December ,  she t ol d Swenson " [ t ] hat  he woul d go out  wi t h a 

t r ai ner  and t hen t hey woul d go [ on]  one t r i p i s how I  expl ai ned 

i t  t o hi m,  and t hat  woul d gi ve hi m t he oppor t uni t y t o r eacquai nt  

hi s ski l l s  and t o ease back i nt o act ual l y dr i v i ng t he t r uck[ . ] "   
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Ther e i s no i ndi cat i on t hat  Vogel  i nf or med Swenson t hat  t he 

check- r i de mi ght  const i t ut e a mul t i - day t r i p.      

¶80 On Febr uar y 22,  2006,  shor t l y bef or e Swenson began 

r eor i ent at i on,  Vogel  sent  Swenson a l et t er  t hat  br i ef l y l i s t ed 

t he r equi r ement s he must  f ul f i l l  pr i or  t o r et ur ni ng t o wor k.   

The l et t er  ment i oned t he check- r i de r equi r ement ,  but  agai n,  

wi t hout  set t i ng f or t h any det ai l .   I t  di d not  i nf or m Swenson 

t hat  any ar r angement s had been made f or  t he check- r i de.   I t  di d 

not  pr ovi de any schedul ed dat e,  and agai n,  i t  f ai l ed t o i nf or m 

Swenson t hat  t he check- r i de coul d const i t ut e a mul t i - day t r i p:  

Pl ease not e your  Pr of essi onal  Dr i ver  wor k manual ,  
dr i ver s of f  wor k f or  mor e t han 2 mont hs ar e r equi r ed 
t o compl et e or i ent at i on,  compl et e a mi ni mum of  one 
t r i p wi t h anot her  dr i ver  t o r egai n t he ski l l s 
necessar y t o saf el y oper at e a commer ci al  mot or  vehi c l e 
and pass DOT r e- cer t i f i cat i on t est s.  

The f ol l owi ng ar r angement s have been made:  

Monday – Febr uar y 27,  2006 3: 15 pm DOT r e-
cer t i f i cat i on dr ug and physi cal  Dr agt  
Chi r opr act i c/ Al l i ant  Heal t h,  Mar shf i el d WI .   A map t o 
t hei r  f aci l i t y  i s  encl osed.   

Tuesday – Febr uar y 28,  2006 8: 00 am Or i ent at i on,  
deBoer  Bl enker  WI ,  check i n at  t he r ecept i on desk and 
ask f or  Ger al d.    

¶81 I t  i s  c l ear  f r om t he r ecor d t hat  i t  was not  unt i l  t he 

ver y day t hat  Swenson was expect ed t o l eave on t he check- r i de 

t hat  he was i nf or med t hat  i t  woul d const i t ut e a mul t i - day t r i p 

l ast i ng anywher e f r om a f ew days t o t wo weeks.   The r ecor d 

r eveal s t hat  Swenson compl et ed t he r eor i ent at i on on Mar ch 1.   On 

t hat  day,  deBoer ' s saf et y di r ect or ,  Dan Gar ci a,  f i r st  i nf or med 

Swenson t hat  a dr i ver  had been di spat ched f r om Texas t o t ake hi m 
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on t he check- r i de,  t hat  he was expect ed t o depar t  on t he check-

r i de t hat  ver y day,  and t hat  i f  he di d not  go he woul d be 

pr ocessed as a qui t .    

¶82 I n an emai l  document i ng t he i nci dent ,  Gar ci a wr ot e:  

" Char l es compl et ed hi s r e- or i ent at i on on 3/ 1/ 06.   We had 

schedul ed a dr i ver  t r ai ner  t o pi ck hi m up on t hat  same day t o 

t ake hi m out  f or  hi s ' check r i de'  t o ensur e saf et y.  .  .  .  I  

i nf or med Char l es t hat  he woul d have t o do t hi s and he f l at  out  

r ef used t o go. "    

¶83 On Mar ch 2,  wi t hi n one day of  Swenson' s r ef usal ,  

Gar ci a sent  t he f ol l owi ng emai l :  " Char l es has r ef used t o go wi t h 

a t r ai ner  t o per f or m hi s r equi r ed check r i de upon r et ur ni ng t o 

wor k.   Due t o hi s r ef usal ,  he wi l l  be pr ocessed as a qui t  

ef f ect i ve i mmedi at el y. "       

¶84 Gi ven t hi s t i mel i ne of  event s  set  f or t h above,  a 

r easonabl e per son coul d i nf er  t hat  deBoer  had not  i mpl ement ed 

i t s check- r i de pol i cy i n good f ai t h.   A r easonabl e per son mi ght  

wonder  why deBoer  had t he t i me and f or esi ght  t o di spat ch a 

dr i ver  f r om Texas t o ar r i ve on Mar ch 1,  but  di d not  have t he 

f or esi ght  t o gi ve Swenson any advance not i ce of  t he st ar t  dat e 

or  dur at i on of  t he t r i p.    

¶85 Ther e i s evi dence i n t he r ecor d t o suppor t  an 

i nf er ence t hat  deBoer  knew about  Swenson' s car et aki ng 

r esponsi bi l i t i es.   When deBoer  f i r st  acqui r ed t he t r ucki ng 

busi ness i n August  of  2005,  i t  gave Swenson a shor t  sur vey,  

expl ai ni ng t hat  " [ t ] hi s sur vey wi l l  be used t o hel p deBoer  

Tr anspor t at i on,  I nc. ,  meet  your  needs. "   Swenson wr ot e:  " I  have 
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t o be home f r om 3: 00 p. m.  t o mi dni t e Mon.  [ t hr ough]  Thur s.  and 

by 1 p. m.  on Fr i .  t o t ake car e of  my f at her [ . ] "   Swenson f i l l ed 

out  an i dent i cal  sur vey on Febr uar y 28,  2006,  t he day bef or e 

deBoer  f i r ed hi m.   Swenson wr ot e:  " I  t ake car e of  my dad;  he has 

spi nal  cancer .   I  need t o be home at  ni t e t o t ake car e of  hi m. "     

¶86 A r easonabl e per son coul d i nf er  t hat  deBoer  knew t hat  

Swenson woul d be unabl e t o dr op ever yt hi ng t o go on a check- r i de 

f or  an i ndet er mi nat e dur at i on wi t h no advance not i ce,  and t hat  

i t  had engi neer ed t he det ai l s i n a way t hat  woul d f or ce 

Swenson' s r ef usal .   LI RC' s f i ndi ng of  f act  i s  suppor t ed by 

subst ant i al  and cr edi bl e evi dence,  and i t  shoul d be uphel d.    

I I I  

¶87 Rat her  t han sear chi ng t he r ecor d t o l ocat e t he 

subst ant i al  and cr edi bl e evi dence t hat  suppor t s LI RC' s f i ndi ng 

of  f act ,  t he maj or i t y engages i n di ver si on.   I t  war ps t he f act s 

and t he agency' s deci s i on i n an at t empt  t o conver t  t he i nqui r y 

i nt o a quest i on of  l aw.    

¶88 The maj or i t y begi ns by i mpl yi ng t hat  Swenson was 

seeki ng an except i on f r om t he check- r i de pol i cy.   See maj or i t y 

op. ,  ¶¶59,  61.   Yet ,  t hi s i mpl i cat i on i s cont r ar y t o LI RC' s 

f i ndi ng of  f act .   I n r el i ance on t he admi ni st r at i ve l aw j udge' s 

f i ndi ngs,  LI RC det er mi ned t hat  Swenson " i nt ended t o do t he 

check- r i de"  and t hat  he " was not  aski ng deBoer  f or  an except i on 

t o t he pol i cy r equi r i ng i t . "  

¶89 Next ,  t he maj or i t y set s up a st r aw man t o knock down.   

I t  cont ends,  " [ a] n empl oyer  i s not  obl i gat ed t o change i t s l ong-

st andi ng and l egi t i mat e saf et y pol i c i es under  t he pl ai n l anguage 
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of  [ Wi s.  St at . ]  § 102. 35( 3)  f or  t he sake of  assi st i ng an 

empl oyee meet  hi s per sonal  obl i gat i ons. "   Maj or i t y op. ,  ¶50.   

Thi s asser t i on may be accur at e——but  i t  mi sses t he mar k.   

¶90 I f  deBoer  was usi ng i t s l ong- st andi ng pol i cy as a 

pr et ext  f or  r ef usi ng t o r ehi r e Swenson,  t hen Swenson' s r ef usal  

t o go on t he check- r i de was not  t he act ual  r eason t hat  deBoer  

r ef used t o r ehi r e hi m.   DeBoer ' s pr et ext ual  r eason f or  

t er mi nat i ng Swenson cannot  const i t ut e r easonabl e cause.    

¶91 Fi nal l y,  t he maj or i t y er ect s and t hen swi ngs at  yet  

anot her  st r aw man.   Wi sconsi n St at .  § 111. 34 pr ovi des t hat  

empl oyment  di scr i mi nat i on i ncl udes " [ r ] ef usi ng t o r easonabl y 

accommodat e an empl oyee' s or  pr ospect i ve empl oyee' s 

di sabi l i t y [ . ] "   The maj or i t y sei zes on t he f act  t hat  LI RC used 

t he wor d " accommodat i on"  when i t  af f i r med t he admi ni st r at i ve l aw 

j udge' s deci s i on.   I t  cont ends t hat  LI RC " per haps 

subconsci ousl y,  er r oneousl y subsumed"  t he ch.  111 accommodat i on 

r equi r ement s f or  empl oyees wi t h di sabi l i t i es,  and t hat  " LI RC' s 

or der  t hat  deBoer  pay Swenson back pay cannot  st and on LI RC' s 

' accommodat i on'  r at i onal e. "   Maj or i t y op. ,  ¶¶52- 53.    

¶92 The maj or i t y mi sconst r ues LI RC' s anal ysi s.   To suppor t  

i t s  det er mi nat i on t hat  t he check- r i de pol i cy was pr et ext ,  t he 

admi ni st r at i ve l aw j udge r el i ed on t he f act  t hat  " al t er nat i ves 

wer e not  expl or ed"  and t hat  Gar ci a " t ook a bl i nd appr oach t o 
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t hi s pol i cy and f or  t hem t hat  was t he end of  i t . " 2  LI RC agr eed.   

I t  expl ai ned:  " The si mpl e accommodat i on [ Swenson]  r equest ed f or  

t he t est i ng pr ocess was r easonabl e,  and i t  woul d not  have 

j eopar di zed any of  t he empl oyer ' s saf et y concer ns.  .  .  .  [ T] he 

empl oyer  gave no expl anat i on f or  f ai l i ng t o even consi der  t hi s 

r equest . "    

¶93 LI RC made no r ef er ence t o Wi s.  St at .  ch.  111,  and i t s 

use of  t he wor d " accommodat i on"  cannot  r easonabl y be i nt er pr et ed 

as a r ef er ence t o t he chapt er  111 r equi r ement s f or  accommodat i ng 

empl oyees wi t h di sabi l i t i es.   Rat her ,  LI RC appear ed t o have used 

t he wor d " accommodat i on"  i n t he col l oqui al  sense.   The f act  t hat  

deBoer  t ook a " bl i nd appr oach"  and t hat  " al t er nat i ves wer e not  

expl or ed"  st r engt hened t he i nf er ence t hat  " deBoer  was not  

i nt er est ed i n keepi ng Mr .  Swenson as an empl oyee and used i t s 

pol i cy on check- r i des as i t s r eason. "  

¶94 Once t he maj or i t y ' s di ver si ons ar e cast  asi de,  t he 

pr oper  anal ysi s i s st r ai ght f or war d.   Swenson made a pr i ma f aci e 

case t hat  deBoer  unr easonabl y r ef used t o r ehi r e hi m.   As 

demonst r at ed above,  LI RC f ound t hat  deBoer ' s asser t ed r eason was 

pr et ext ,  and t hat  f i ndi ng i s suppor t ed by subst ant i al  and 

cr edi bl e evi dence.   Because I  woul d uphol d LI RC' s deci s i on,  I  

r espect f ul l y di ssent .         

                                                 
2 The admi ni st r at i ve l aw j udge expl ai ned:  " [ Swenson]  was 

aski ng i f  some al t er nat i ve ar r angement  coul d be made f or  t he 
check- r i de.   As best  as one can t el l  f r om t he t est i mony of  t he 
t wo deBoer  wi t nesses,  al t er nat i ves wer e not  expl or ed.   They t ook 
a bl i nd appr oach t o t hi s pol i cy and f or  t hem t hat  was t he end of  
i t . "   
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¶95 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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