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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s.   St at e v.  Rhodes,  

No.  2009AP25,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jul y 7,  2010) .   

The cour t  of  appeal s r ever sed a j udgment  of  convi ct i on ent er ed 

on a j ur y ver di ct  f i ndi ng Ol u A.  Rhodes ( Rhodes)  gui l t y of  

f i r st - degr ee i nt ent i onal  homi ci de and f i r st - degr ee r eckl essl y 
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endanger i ng saf et y,  bot h as par t y t o a cr i me,  i n v i ol at i on of  

Wi s.  St at .  §§ 940. 01( 1) ( a)  and 941. 30( 1) . 1 

¶2 On appeal ,  Rhodes cl ai med t hat  t he c i r cui t  cour t  er r ed 

when i t  cut  of f  hi s cr oss- exami nat i on of  a pr osecut i on wi t ness——

hi s s i st er ,  Nar i  Rhodes ( Nar i ) .   Hi s cr oss- exami nat i on sought  t o 

cast  doubt  on t he St at e' s t heor y of  mot i ve i n t he case,  t hat  

Rhodes had ki l l ed t he v i ct i m because t he vi ct i m was r esponsi bl e 

f or  Nar i  bei ng beat en t he day bef or e t he shoot i ng.   Rhodes 

ar gued t hat  by cut t i ng shor t  hi s cr oss- exami nat i on,  t he c i r cui t  

cour t  v i ol at ed hi s const i t ut i onal  r i ght  t o conf r ont  a wi t ness,  

and t he er r or  was not  har ml ess.  

¶3 We concl ude t hat  t he c i r cui t  cour t  di d not  v i ol at e t he 

conf r ont at i on c l ause of  t he Si xt h Amendment  when i t  exer ci sed 

i t s di scr et i on i n l i mi t i ng t he cr oss- exami nat i on of  Nar i  Rhodes.   

The cour t  r easonabl y l i mi t ed t he def endant ' s cr oss- exami nat i on 

of  hi s s i st er  about  i nci dent s of  domest i c abuse agai nst  her  by 

t he v i ct i m of  t he homi ci de t o avoi d conf usi ng t he i ssues and 

mi sl eadi ng t he j ur y.   Thi s l i mi t at i on di d not  pr event  t he 

def endant  f r om pr esent i ng evi dence t o r ebut  t he St at e' s t heor y 

of  t he def endant ' s mot i ve f or  t he cr i me,  and t o make t hat  

ar gument  i n c l osi ng.  

¶4 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he case t o t he cour t  of  appeal s f or  

consi der at i on of  t he ot her  gr ounds pr esent ed by t he def endant .  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 Ol u Rhodes and hi s br ot her ,  Jel ani  Sal eem ( Sal eem) ,  

wer e t r i ed t oget her  f or  t he mur der  of  Rober t  Davi s ( Davi s)  and 

t he shoot i ng i nj ur y of  Jont e Wat t  ( Wat t )  i n an i nci dent  t hat  

occur r ed on Apr i l  4,  2006.   Davi s was shot  seven or  ei ght  t i mes 

and di ed f r om t he gunshot  wounds.   Wat t  was shot  i n t he t hi gh i n 

t he same i nci dent .    

¶6 The St at e' s t heor y of  t he case was t hat  Rhodes and 

Sal eem ki l l ed Davi s i n r et r i but i on f or  a beat i ng t he day bef or e 

of  t hei r  s i st er ,  Nar i ,  f or  whi ch t hey bel i eved Davi s was 

ul t i mat el y r esponsi bl e.   Nar i  and Davi s had pr evi ousl y had a 

t empest uous r omant i c r el at i onshi p,  and Davi s f at her ed Nar i ' s  

chi l d.  

¶7 The def ense t heor y was si mpl y t hat  Ol u Rhodes and 

Jel ani  Sal eem wer e not  i nvol ved i n t he shoot i ng.   The def ense 

sought  t o r ebut  t he St at e' s mot i ve evi dence by showi ng t hat  

Rhodes and Sal eem had not  avenged ot her ,  pr i or  i nj ur i es 

i nf l i c t ed on Nar i  by Davi s.   The t r i al  cour t  cut  t he cr oss-

exami nat i on of  Nar i  shor t  on gr ounds t hat  t he pr evi ous i nj ur i es 

wer e ext r aneous " ot her  act s"  evi dence and mi ght  conf use t he 

i ssues.    

¶8 Dur i ng t he cour se of  t he t r i al ,  t he j ur y  hear d 

t est i mony f r om mul t i pl e wi t nesses i ncl udi ng Jont e Wat t ,  

Domi ni que Wal ker ,  Nar i  Rhodes,  Det ect i ve Davi d Sal azar ,  and Ol u 

Rhodes.   Jel ani  Sal eem di d not  t ake t he st and.   Wat t  t est i f i ed 

t hat  ar ound noon on Apr i l  4,  2006,  Wat t ,  Davi s,  and Domi ni que 

Wal ker  wer e dr i v i ng ar ound i n Wat t ' s  car  when t hey not i ced 
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Rhodes f ol l owi ng t hem i n hi s r ed Bui ck Ri v i er a.   Wat t  di d not  

t est i f y t hat  he r ecogni zed anyone i n t he car  ot her  t han Rhodes.   

Wat t  st opped on 1st  St r eet  i n Mi l waukee t o speak wi t h a f r i end,  

t hen cont i nued dr i v i ng,  at  whi ch poi nt  Wat t  no l onger  saw Rhodes 

f ol l owi ng t hem.   Wat t  dr ove t o hi s gr andmot her ' s house and 

par ked t he car  i n f r ont  of  t he house.  

¶9 As Wat t  and Davi s wer e wai t i ng on t he por ch of  t he 

gr andmot her ' s house,  Rhodes came ar ound t he cor ner  i n hi s car .  

Wat t  not i ced Sal eem i n t he passenger ' s seat .   As Wat t  cont i nued 

t o knock on hi s gr andmot her ' s door ,  Sal eem and Davi s r an t owar d 

t hem wi t h handguns.   Wat t  t est i f i ed t hat  he hear d t hr ee shot s as  

he and Davi s f l ed f r om t he por ch.  Wat t  was shot  i n t he t hi gh.     

Dur i ng t he cour se of  t he shoot i ng,  Davi s f el l  and Wat t  hear d 

addi t i onal  shot s.   Wat t  l ooked back and saw Sal eem st andi ng over  

Davi s.  

¶10 Wal ker  cor r obor at ed Wat t ' s  t est i mony and added t hat  

she yel l ed t o Wat t  t hat  Rhodes was appr oachi ng.   She t est i f i ed 

t hat  she saw Rhodes and Sal eem r unni ng t owar d t he por ch and saw,  

af t er  Davi s f el l ,  t hat  bot h Sal eem and Rhodes st ood over  hi m and 

f i r ed addi t i onal  shot s,  af t er  whi ch t hey r an away.  

¶11 Nar i  Rhodes was cal l ed as a pr osecut i on wi t ness t o 

suppor t  t he St at e' s t heor y of  mot i ve f or  t he shoot i ng.   She 

t est i f i ed t hat  she had a t ense ar gument  wi t h Davi s on Apr i l  3,  

2006,  t he day bef or e t he mur der .   Nar i  t est i f i ed t hat  Davi s 

swor e at  her ,  damaged her  car  wi ndow,  t ook her  cel l  phone,  and 

at t empt ed t o pul l  t hei r  chi l d f r om t he car .   Lat er  t hat  same 

day,  Davi s f l agged Nar i  down i n her  car  and t hey r esumed 



No.    2009AP25- CR 

5 
 

t al k i ng.   Whi l e t hey wer e t al k i ng,  Davi s ' s t hen cur r ent  

gi r l f r i end,  Nancy Segur a,  came up t o t he car  and st ar t ed ar gui ng 

wi t h Nar i .  Davi s wal ked away as t he ar gument  escal at ed,  and 

t her eaf t er  Segur a beat  Nar i  wi t h t he hel p of  Tammy Bel l .   Nar i  

was punched,  pul l ed f r om t he car ,  and r ender ed unconsci ous af t er  

hi t t i ng her  head on t he concr et e.   She had t o be t aken t o a 

hospi t al .  

¶12 Nar i  t est i f i ed t hat  af t er  she r et ur ned f r om t he 

hospi t al ,  she t ol d Rhodes and Sal eem about  t he beat i ng f r om 

Segur a and Bel l ,  but  expl ai ned t hat  her  br ot her s di d not  r eact  

wi t h anger .   Rat her ,  t hey wer e upset  wi t h Nar i  f or  put t i ng 

her sel f  i n t he posi t i on t o be beat en by t he t wo women.   

¶13 Mi dway t hr ough her  t est i mony,  Nar i  al l uded t o pr evi ous 

domest i c v i ol ence pr obl ems wi t h Davi s.    

¶14 On cr oss- exami nat i on,  Nar i  t est i f i ed t hat  she want ed 

t o get  back at  Segur a and Bel l  per sonal l y.   When def ense counsel  

asked Nar i  about  t he i nj ur i es she pr evi ousl y  r ecei ved f r om 

Davi s,  she expl ai ned t hat  t he or bi t al  bone by her  eye had been 

br oken.   At  t hat  poi nt ,  t he pr osecut i on obj ect ed and a s i debar  

ensued.   Al t hough t he i ni t i al  s i debar  was not  on t he r ecor d,  

Mi l waukee Count y Ci r cui t  Judge Pat r i c i a McMahon l at er  summar i zed 

f or  t he r ecor d what  happened dur i ng t he si debar .   Judge McMahon 

expl ai ned t hat  she di d not  want  t he def ense t o go " i nt o each 

i nst ance of  al l eged vi ol ence f r om Mr .  Davi s"  because t her e had 

al r eady been " an oppor t uni t y f or  f ai r  r esponse, "  but  t he def ense 

was " goi ng i nt o an i nci dent  by i nci dent  whi ch r eal l y get s i nt o 
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ot her  act s"  evi dence.   Accor di ngl y,  Judge McMahon t ol d def ense 

counsel  t o move on. 2  

¶15 Det ect i ve Sal azar  t est i f i ed t hat  on t he day of  t he 

shoot i ng,  he i nt er vi ewed Let i t i a Dot son ( Dot son) ,  t he mot her  of  

Rhodes'  daught er ,  about  conver sat i ons t hat  she and Rhodes had 

shor t l y af t er  t he shoot i ng.   He t est i f i ed t hat  Dot son t ol d hi m 

t hat  Rhodes cal l ed her  at  2: 44 p. m.  on Apr i l  4,  2006,  j ust  

mi nut es af t er  t he shoot i ng.   Dur i ng a second cal l  at  3: 04 p. m. ,  

Rhodes expl ai ned t hat  he had shot  Davi s s i x t i mes and t hat  he 

di d not  " st i ck ar ound t o f i nd out "  whet her  Davi s was dead.    

¶16 At  t r i al ,  Dot son deni ed maki ng t hose st at ement s t o 

Det ect i ve Sal azar .   Sal azar ' s  account  of  t he i nt er vi ew was 

cor r obor at ed,  however ,  by t he t est i mony of  hi s par t ner ,  

                                                 
2 Judge McMahon summar i zed t he si debar :  

What  happened at  s i debar  was t her e was quest i oni ng 
gone i nt o t he wi t ness as t o t he i nj ur i es t hat  she 
sust ai ned as a r esul t  of  Mr .  Davi s and t her e was an 
obj ect i on.  

 The Cour t  had per mi t t ed pr evi ousl y r ef er ence t o 
t he f act  t her e had been ot her  i nci dent s of  domest i c 
v i ol ence bet ween her  and Mr .  Davi s and .  .  .  t her e 
wer e ot her  i ssues i nvol ved,  but  I  di d st op you f r om 
goi ng i nt o each i nst ance of  al l eged vi ol ence f r om Mr .  
Davi s.  

 I  f el t  t hat  .  .  .   We t al ked about  t hi s bef or e on 
t he r ecor d and I  t hought  t hat  t her e was an oppor t uni t y 
f or  f ai r  r esponse t o r ai s i ng i t  and——and i t  was 
r ai sed.   We wer e goi ng t o avoi d i t  al t oget her ,  but  i t  
was r ai sed,  and I  gave oppor t uni t y f or  f ai r  r esponse,  
but  what  you wer e doi ng was goi ng i nt o a[ n]  i nci dent  
by i nci dent  whi ch r eal l y get s i nt o ot her  act s and 
t hi ngs t hat  wer e not ——t her e was no mot i on and t her e 
was no or der  t o admi t  t hat .    
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Det ect i ve Wi l l i e Huer t a,  who had par t i c i pat ed i n t he i nt er vi ew.   

I t  al so was cor r obor at ed by a r epor t  Huer t a pr epar ed t he day of  

t he i nt er vi ew.   Fur t her mor e,  t he St at e pr esent ed t wo wi t nesses 

who t est i f i ed about  t he use of  a cel l  phone bel ongi ng t o Sal eem.     

An empl oyee of  Spr i nt  Next el  pr esent ed cel l  phone r ecor ds t hat  

document ed t he cal l s made f r om Sal eem' s phone.   I n addi t i on,  a 

cr i mi nal  i nt el l i gence anal yst  f r om t he Depar t ment  of  Just i ce 

t ook t he cal l  l ocat i on and t i me i nf or mat i on pr ovi ded by Spr i nt  

and pl ot t ed i t  on a map t o show Rhodes had been i n t he v i c i ni t y 

of  t he l ocat i on of  t he shoot i ng.   

¶17 Rhodes chose t o t ake t he st and and t est i f i ed t hat  he 

di d not  shoot  Davi s or  Wat t .   He expl ai ned t hat ,  whi l e i t  was 

t r ue he dr ove a Bui ck Ri v i er a,  on t he day of  t he shoot i ng he had 

been dr i v i ng ar ound t r y i ng t o buy mar i j uana.   He st at ed t hat  he 

was awar e f or  at  l east  a year  pr i or  t o t he shoot i ng t hat  Rober t  

Davi s was physi cal l y abusi ng Nar i .   Rhodes t est i f i ed t hat  when 

he f i r st  f ound out  about  t he abuse,  he had a physi cal  

conf r ont at i on wi t h Davi s i n whi ch he and hi s cousi ns t hr ew Davi s 

out  of  t he house.   He sai d he had no f ur t her  physi cal  

conf r ont at i ons wi t h Davi s,  t hat  he event ual l y " l ef t  i t  al one"  

because he saw t hat  hi s s i st er  kept  goi ng back t o Davi s af t er  

Davi s had physi cal l y abused her .   

¶18 The j ur y f ound Rhodes gui l t y of  t he r espect i ve char ges 

of  f i r st - degr ee i nt ent i onal  homi ci de and f i r st - degr ee r eckl essl y 

endanger i ng saf et y i n v i ol at i on of  Wi s.  St at .  § 940. 01( 1) ( a)  and 

939. 05,  but  i t  acqui t t ed Sal eem.   
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¶19 Rhodes appeal ed hi s convi ct i on on f our  gr ounds.   

Rhodes ar gued t hat  t he t r i al  cour t  deni ed hi m hi s r i ght  t o 

conf r ont at i on when i t  l i mi t ed hi s cr oss- exami nat i on of  Nar i  

Rhodes;  t he Depar t ment  of  Just i ce anal yst  was not  qual i f i ed t o 

gi ve exper t  t est i mony about  t he oper at i on of  cel l  phone t ower s;  

t he pr osecut or  i mper mi ssi bl y ar gued i n hi s c l osi ng ar gument  t hat  

phone r ecor ds pl aced Rhodes at  t he scene of  t he cr i me;  and t he 

ci r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

det er mi ned t hat  one of  Wat t ' s  pr i or  convi c t i ons woul d be 

excl uded f r om t he number  of  convi ct i ons t hat  woul d be count ed 

f or  i mpeachment  pur poses.   The cour t  of  appeal s r ever sed bot h of  

Rhodes'  convi ct i ons on t he f i r s t  gr ound,  concl udi ng t hat  t he 

t r i al  cour t  er r ed when i t  l i mi t ed Rhodes'  cr oss- exami nat i on of  

Nar i .   I t  di d not  addr ess t he ot her  gr ounds r ai sed.       

¶20 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  24,  2010.  

I I .  STANDARD OF REVI EW 

¶21 The St at e' s appeal  r equi r es us t o det er mi ne whet her  

t he c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on i n l i mi t i ng 

Rhodes'  cr oss- exami nat i on of  Nar i .    

¶22 Li mi t i ng cr oss- exami nat i on i s l i mi t i ng t he 

i nt r oduct i on of  evi dence.   A c i r cui t  cour t ' s  deci s i on t o admi t  

or  excl ude evi dence wi l l  be v i ewed as a pr oper  di scr et i onar y 

det er mi nat i on so l ong as i t  was made " i n accor dance wi t h 

accept ed l egal  st andar ds and i n accor dance wi t h t he f act s of  

r ecor d. "   St at e v.  Phar r ,  115 Wi s.  2d 334,  342,  340 N. W. 2d 498 

( 1983)  ( c i t i ng St at e v.  Wol l man,  86 Wi s.  2d 459,  464,  273 



No.    2009AP25- CR 

9 
 

N. W. 2d 225 ( 1979) ) .   To t hi s end,  we consi der  whet her  t he 

c i r cui t  cour t  " r evi ewed t he r el evant  f act s;  appl i ed a pr oper  

st andar d of  l aw;  and usi ng a r at i onal  pr ocess,  r eached a 

r easonabl e concl usi on. "   St at e v.  Davi dson,  2000 WI  91,  ¶53,  236 

Wi s.  2d 537,  613 N. W. 2d 606 ( c i t i ng St at e v.  Sul l i van,  216 Wi s.  

2d 768,  780- 81,  576 N. W. 2d 30 ( 1998) ) .  

¶23 I n t he cont ext  of  a const i t ut i onal  chal l enge t o 

l i mi t at i ons on cr oss- exami nat i on,  t he Uni t ed St at es Supr eme 

Cour t  has obser ved,  " [ T] r i al  j udges r et ai n wi de l at i t ude i nsof ar  

as t he Conf r ont at i on Cl ause i s  concer ned t o i mpose l i mi t s on 

cr oss- exami nat i on. "   Del awar e v.  Van Ar sdal l ,  475 U. S.  673,  679 

( 1986) .   I n keepi ng wi t h t hi s hol di ng,  we r evi ew such deci s i ons 

f or  an er r oneous exer ci se of  di scr et i on.   See St at e v.  Jackson,  

216 Wi s.  2d 646,  655,  575 N. W. 2d 475 ( 1998) ;  St at e v.  McCal l ,  

202 Wi s.  2d 29,  41- 42,  549 N. W. 2d 418 ( 1996) ;  St at e v.  Echol s,  

175 Wi s.  2d 653,  677,  499 N. W. 2d 631 ( 1993) ;  Roger s v.  St at e,  93 

Wi s.  2d 682,  689,  287 N. W. 2d 774 ( 1980) .  

¶24 The cour t  has,  on occasi on,  ar t i cul at ed t he st andar d 

of  r evi ew somewhat  di f f er ent l y.   I n St at e v.  Wi l l i ams,  t he cour t  

st at ed,  " Al t hough a c i r cui t  cour t ' s  deci s i on t o admi t  evi dence 

i s or di nar i l y  a mat t er  f or  t he cour t ' s  di scr et i on,  whet her  t he 

admi ssi on of  evi dence vi ol at es a def endant ' s r i ght  t o 

conf r ont at i on i s a quest i on of  l aw subj ect  t o i ndependent  

appel l at e r evi ew. "   St at e v.  Wi l l i ams,  2002 WI  58,  ¶7,  253 

Wi s.  2d 99,  644 N. W. 2d 919.  

¶25 The st andar d descr i bed i n Wi l l i ams,  al t hough 

ar t i cul at ed di f f er ent l y f r om t he st andar d i n Van Ar sdal l ,  
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r esul t s i n t he same anal ysi s set  f or t h i n McCal l ——t hat  i s,  a 

r evi ewi ng cour t  shoul d r ever se t he ci r cui t  cour t  i f  i t  

det er mi nes t hat  t he di scr et i onar y deci s i on t o l i mi t  cr oss-

exami nat i on di d not  r el y on t he appr opr i at e and appl i cabl e l aw.   

McCal l ,  202 Wi s.  2d at  36 & n. 5 ( c i t i ng Har t ung v.  Har t ung,  102 

Wi s.  2d 58,  66,  306 N. W. 2d 16 ( 1981) ) .   The appr opr i at e and 

appl i cabl e l aw i n t hi s cont ext  i s ,  of  cour se,  t he const i t ut i onal  

r i ght  accor ded under  t he conf r ont at i on c l ause.   Whet her  t he 

c i r cui t  cour t  r el i ed on t he appr opr i at e and appl i cabl e l aw i s,  

by def i ni t i on,  a quest i on of  l aw t hat  we r evi ew de novo.   See 

Ci t y of  Madi son v.  Wi s.  DWD,  2003 WI  76,  ¶10,  262 Wi s.  2d 652,  

664 N. W. 2d 584.   

[ A]  t r i al  cour t  i n an exer ci se of  i t s  di scr et i on may 
r easonabl y r each a concl usi on whi ch anot her  j udge or  
anot her  cour t  may not  r each,  but  i t  must  be a deci s i on 
whi ch a r easonabl e j udge or  cour t  coul d ar r i ve at  by 
t he consi der at i on of  t he r el evant  l aw,  t he f act s,  and 
a pr ocess of  l ogi cal  r easoni ng.  

Har t ung,  102 Wi s.  2d at  66 ( emphasi s added) .  

¶26 A r evi ewi ng cour t  may not  subst i t ut e i t s di scr et i on 

f or  t hat  of  t he c i r cui t  cour t .   McCal l ,  202 Wi s.  2d at  42.   An 

appel l at e cour t  may,  however ,  r evi ew t he r ecor d i ndependent l y t o 

det er mi ne whet her  t her e i s any r easonabl e basi s f or  t he c i r cui t  

cour t ' s  di scr et i onar y deci s i on.   Davi dson,  236 Wi s.  2d 537,  ¶53.  

I I I .  ANALYSI S 

¶27 To addr ess t he i ssues pr esent ed,  we consi der  f i r st  t he 

hi st or y of  t he conf r ont at i on c l ause,  t he scope of  i t s  

appl i cat i on,  and i t s devel opment  i n t he cont ext  of  cr oss-

exami nat i on.   We next  r evi ew a c i r cui t  cour t ' s  di scr et i on t o 
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excl ude r el evant  evi dence under  Wi s.  St at .  § 904. 03, 3 i ncl udi ng 

t est i moni al  evi dence i n t he cont ext  of  cr oss- exami nat i on and t he 

conf r ont at i on c l ause.   We t hen appl y t hese pr i nci pl es of  l aw t o 

t he f act s of  t hi s case.  

A.  Conf r ont at i on Cl ause 

¶28 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des i n par t  t hat ,  " I n al l  cr i mi nal  pr osecut i ons,  t he 

accused shal l  enj oy t he r i ght  .  .  .  t o be conf r ont ed wi t h t he 

wi t nesses agai nst  hi m. "  Thi s r i ght  has been appl i ed t o t he 

st at es t hr ough t he Four t eent h Amendment .   Poi nt er  v.  Texas,  380 

U. S.  400,  406 ( 1965) .   The Wi sconsi n Const i t ut i on s i mi l ar l y 

pr ovi des:  " I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy 

t he r i ght  .  .  .  t o meet  t he wi t nesses f ace t o f ace. "   Wi s.  

Const .  ar t .  I ,  § 7.   We have obser ved t hat  t hese pr ovi s i ons ar e 

" gener al l y"  cot er mi nous,  and t hus we appl y Uni t ed St at es Supr eme 

Cour t  pr ecedent  i n our  anal ysi s of  t hese cl auses.   St at e v.  

Hal e,  2005 WI  7,  ¶43,  277 Wi s.  2d 593,  691 N. W. 2d 637.     

¶29 The Supr eme Cour t  has hel d t hat  t he " mai n and 

essent i al  pur pose"  of  t he conf r ont at i on c l ause i s t o gi ve t he 

accused an oppor t uni t y t o cr oss- exami ne t he wi t nesses agai nst  

hi m.   Davi s v.  Al aska,  415 U. S.  308,  315- 16 ( 1974)  ( quot i ng 5 J.  

Wi gmor e,  Evi dence § 1395,  p.  123 ( 3d ed.  1940) ) .   The r i ght  t o 

cr oss- exami ne i s of t en i mpl i cat ed i n t he cont ext  of  an accused' s 

at t empt  t o t est  t he cr edi bi l i t y  of  an adver sar y wi t ness.   See 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Van Ar sdal l ,  475 U. S.  at  678- 79;  Davi s,  415 U. S.  at  316- 17.   At  

t he most  f undament al  l evel ,  t he r i ght  t o conf r ont at i on t hr ough 

cr oss- exami nat i on al l ows t he accused t o t est  t he " bel i evabi l i t y  

of  a wi t ness and t he t r ut h of  hi s t est i mony. "   Davi s,  415 U. S.  

at  316.   See al so Cr awf or d v.  Washi ngt on,  541 U. S.  36,  61 ( 2004)  

( t he conf r ont at i on c l ause i s i nt ended t o al l ow t he r el i abi l i t y  

of  t est i mony t o be assessed " by t est i ng i n t he cr uci bl e of  

cr oss- exami nat i on" ) .  

¶30 I n Davi s t he Supr eme Cour t  consi der ed a case i n whi ch 

t he t r i al  cour t  al l owed some cr oss- exami nat i on of  a pr osecut i on 

wi t ness,  but  di d not  al l ow def ense counsel  t o quest i on t he 

wi t ness on hi s pr obat i on st at us at  t he t i me of  t he event s t o 

whi ch he was t est i f y i ng.   I d.  at  313- 14.   The Supr eme Cour t  hel d 

t hat  t he def endant ' s r i ght  t o conf r ont at i on was vi ol at ed when he 

was pr event ed f r om cr oss- exami nat i on t hat  mi ght  " expose t o t he 

j ur y t he f act s f r om whi ch j ur or s,  as t he sol e t r i er s of  f act  and 

cr edi bi l i t y ,  coul d appr opr i at el y  dr aw i nf er ences r el at i ng t o t he 

r el i abi l i t y  of  t he wi t ness. "   I d.  at  318.    

¶31 Si mi l ar l y,  i n Van Ar sdal l ,  t he Supr eme Cour t  concl uded 

t hat  t he c i r cui t  cour t  i mpr oper l y cur t ai l ed al l  i nqui r y i nt o t he 

di smi ssal  of  a pendi ng publ i c dr unkenness char ge agai nst  one of  

t he pr osecut i on' s wi t nesses.   Van Ar sdal l ,  475 U. S.  at  679.   The 

Cour t  r ej ect ed t he St at e' s suggest i on t hat  a def endant  must  show 

" ' out come det er mi nat i ve'  pr ej udi ce, "  i d. ,  t o pr esent  a 

conf r ont at i on c l ause vi ol at i on,  hol di ng i nst ead t hat :  

[ T] he f ocus of  t he Conf r ont at i on Cl ause i s on 
i ndi v i dual  wi t nesses.   Accor di ngl y,  t he f ocus of  t he 
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pr ej udi ce i nqui r y i n det er mi ni ng whet her  t he 
conf r ont at i on r i ght  has been vi ol at ed must  be on t he 
par t i cul ar  wi t ness,  not  on t he out come of  t he ent i r e 
t r i al .  .  .  .   We t hi nk t hat  a cr i mi nal  def endant  
st at es a v i ol at i on of  t he Conf r ont at i on Cl ause by 
showi ng t hat  he was pr ohi bi t ed f r om engagi ng i n 
ot her wi se appr opr i at e cr oss- exami nat i on desi gned t o 
show a pr ot ot ypi cal  f or m of  bi as on t he par t  of  t he 
wi t ness.  

I d.  at  680.  

¶32 The r i ght  t o cr oss- exami nat i on,  and t her eby 

conf r ont at i on,  i s  not ,  however ,  absol ut e.   I d.   The Van Ar sdal l  

Cour t  r ej ect ed t he suggest i on t hat  any conf r ont at i on c l ause 

vi ol at i on must  r esul t  i n aut omat i c r ever sal .   I d.   I nst ead,  t he 

Cour t  r eaf f i r med and appl i ed t he Chapman v.  Cal i f or ni a,  386 U. S.  

18 ( 1967) ,  har ml ess er r or  st andar d t o conf r ont at i on c l ause 

cases,  and r emanded t he case t o t he Del awar e Supr eme Cour t  f or  a 

det er mi nat i on of  pr ej udi ce.   Van Ar sdal l ,  475 U. S.  at  680,  684.    

¶33 The har ml ess er r or  t est ,  as t he Cour t  expl ai ned,  i s 

f ocused on " whet her ,  assumi ng t hat  t he damagi ng pot ent i al  of  t he 

cr oss- exami nat i on wer e f ul l y r eal i zed,  a r evi ewi ng cour t  mi ght  

nonet hel ess say t hat  t he er r or  was har ml ess beyond a r easonabl e 

doubt . "   I d.  at  684.   The f act or s t o be consi der ed i n such an 

anal ysi s i ncl ude t he i mpor t ance of  t he wi t ness' s t est i mony,  

whet her  t he t est i mony was cumul at i ve,  whet her  ot her  evi dence 

cor r obor at ed or  cont r adi ct ed t he wi t ness' s t est i mony,  t he ext ent  

of  t he cr oss- exami nat i on al l owed,  and t he over al l  st r engt h of  

t he pr osecut i on' s case agai nst  t he def endant .   I d. ;  see al so 

Har r i ngt on v.  Cal i f or ni a,  395 U. S.  250,  250 ( 1969)  ( hol di ng t hat  
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t he def endant ' s i nabi l i t y  t o cr oss- exami ne hi s co- def endant s who 

chose not  t o t ake t he st and was har ml ess er r or ) .   

¶34 Because t he r i ght  t o cr oss- exami nat i on i s not  

absol ut e,  t he r i ght  t o conf r ont at i on may be l i mi t ed wher e 

necessar y t o f ur t her  an i mpor t ant  publ i c pol i cy,  so l ong as 

t her e ar e means t o assur e t he r el i abi l i t y  of  t he wi t ness' s 

t est i mony.   Mar yl and v.  Cr ai g,  497 U. S.  836,  850 ( 1990) .  

¶35 I n Cr ai g,  t he i mpor t ant  publ i c pol i cy concer n was t he 

pr ot ect i on of  t he " physi cal  and psychol ogi cal  wel l - bei ng"  of  

chi l dr en.   I d.  at  852- 56.   The def endant  i n Cr ai g was char ged 

wi t h sexual l y assaul t i ng a s i x- year - ol d gi r l .   I d.  at  840.   The 

t r i al  cour t ,  on mot i on by t he st at e,  l i mi t ed r ecei pt  of  t he 

chi l d' s t est i mony t o one- way cl osed ci r cui t  t el evi s i on,  out si de 

t he physi cal  pr esence of  t he def endant .   I d.   The Supr eme Cour t  

concl uded t hat  i f  i t  i s  " t he pr esence of  t he def endant  t hat  

causes t he [ cour t r oom]  t r auma, "  a cour t  may pr oper l y deny a 

def endant  t he r i ght  t o f ace- t o- f ace conf r ont at i on.   I d.  at  856.  

¶36 Si mi l ar l y,  cour t s have uphel d l i mi t at i ons on cr oss-

exami nat i on by a pr o se def endant  of  a chi l d wi t ness i n a sexual  

abuse case,  Fi el ds v.  Mur r ay,  49 F. 3d 1024,  1034- 37 ( 4t h Ci r .  

1995) ;  l i mi t at i on on cr oss- exami nat i on about  a wi t ness' s hi st or y 

of  ment al  i l l ness when t he accused had been per mi t t ed t o expl or e 

t he i ssue out si de t he pr esence of  t he j ur y and was al l owed t o 

cr oss- exami ne t he wi t ness on hi s  dr ug and al cohol  hi st or y,  U. S.  

v.  Jones,  213 F. 3d 1253,  1261 ( 10t h Ci r .  2000) ;  and use of  

st r ongl y cor r obor at ed t est i mony f r om t he def endant ' s f i r st  
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t r i al ,  i nst ead of  pr esent i ng l i ve t est i mony at  t he second t r i al ,  

Lower y v.  Ander son,  225 F. 3d 833,  839- 41 ( 7t h Ci r .  2000) .  

¶37 The Supr eme Cour t  al so has r ecogni zed t hat  t he 

conf r ont at i on c l ause does not  guar ant ee cr oss- exami nat i on " t hat  

i s  ef f ect i ve i n what ever  way,  and t o what ever  ext ent ,  t he 

def ense mi ght  wi sh. "   Del awar e v.  Fenst er er ,  474 U. S.  15,  20 

( 1985) .   Al t hough t he wi t ness i n Fenst er er  coul d not  r ecal l  t he 

par t i cul ar  basi s upon whi ch he had made hi s exper t  opi ni on,  t he 

conf r ont at i on c l ause was sat i sf i ed because t he def ense was gi ven 

a f ul l  oppor t uni t y t o expose hi s f or get f ul ness.   I d.  at  21- 22.   

That  t he def ense mi ght  have pr ef er r ed t hat  t he exper t  " embr ace a 

par t i cul ar  t heor y,  whi ch i t  [ was]  pr epar ed t o r ef ut e wi t h 

speci al  v i gor ,  i s  i r r el evant . "  I d.  at  19.   The conf r ont at i on 

c l ause guar ant ees onl y t he oppor t uni t y t o cr oss- exami ne 

wi t nesses.   I d.  at  20.    

¶38 I n addi t i on,  t he r i ght  t o cr oss- exami nat i on ext ends 

onl y t o evi dence t hat  i s r el evant .   We have l ong r ecogni zed t hat  

a def endant  has no r i ght ,  " const i t ut i onal  or  ot her wi se, "  t o 

pr esent  evi dence on cr oss- exami nat i on t hat  i s not  r el evant .   See 

St at e v.  Robi nson,  146 Wi s.  2d 315,  332,  431 N. W. 2d 165 ( 1988) ;  

St at e v.  Bol st ad,  124 Wi s.  2d 576,  584,  370 N. W. 2d 257 ( 1985) ;  

see al so St at e v.  Dr ost e,  115 Wi s.  2d 48,  58,  339 N. W. 2d 578 

( 1983) .   The t est  of  r el evancy on cr oss- exami nat i on " i s not  

whet her  t he answer  wi l l  el uci dat e any of  t he mai n i ssues i n t he 

case but  whet her  i t  wi l l  be usef ul  t o t he t r i er  of  f act  i n 

appr ai s i ng t he cr edi bi l i t y  of  t he wi t ness and eval uat i ng t he 
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pr obat i ve val ue of  t he di r ect  t est i mony. "   Roger s,  93 Wi s.  2d at  

689.  

¶39 As t he Supr eme Cour t  expl ai ned i n Van Ar sdal l ,  t he 

r i ght  of  cr oss- exami nat i on does not  mean 

t hat  t he Conf r ont at i on Cl ause of  t he Si xt h Amendment  
pr event s a t r i al  j udge f r om i mposi ng any l i mi t s on 
def ense counsel ' s i nqui r y i nt o t he pot ent i al  bi as of  a 
pr osecut i on wi t ness.   On t he cont r ar y,  t r i al  j udges 
r et ai n wi de l at i t ude i nsof ar  as t he Conf r ont at i on 
Cl ause i s concer ned t o i mpose r easonabl e l i mi t s on 
such cr oss- exami nat i on based on concer ns about ,  among 
ot her  t hi ngs,  har assment ,  pr ej udi ce,  conf usi on of  t he 
i ssues,  t he wi t ness'  saf et y,  or  i nt er r ogat i on t hat  i s  
r epet i t i ve or  onl y mar gi nal l y r el evant .  

Van Ar sdal l ,  475 U. S.  at  679.  

¶40 Accor di ngl y,  we have uphel d l i mi t at i ons on cr oss-

exami nat i on when t he ci r cui t  cour t  pr oper l y exer ci ses i t s 

di scr et i on t o pr ecl ude evi dence t hat  i s  " i r r el evant  or  

i mmat er i al , "  " desi gned t o conf use t he i ssues i n t he i nst ant  

case,  and i nt er j ect  undue pr ej udi ce i nt o t he j ur y ' s deci s i on 

maki ng pr ocess. "   McCal l ,  202 Wi s.  2d at  44- 45.  

B.  Excl usi on Of  Evi dence Under  Wi s.  St at .  § 904. 03 

¶41 Wi sconsi n St at .  § 904. 03 pr ovi des:  

Al t hough r el evant ,  evi dence may be excl uded i f  
i t s  pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he 
danger  of  unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  
or  mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  
cumul at i ve evi dence.  

¶42 " Rel evant  evi dence"  i s def i ned i n Wi s.  St at .  § 904. 01 

as " evi dence havi ng any t endency t o make t he exi st ence of  any 

f act  t hat  i s  of  consequence t o t he det er mi nat i on of  t he act i on 
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mor e pr obabl e or  l ess pr obabl e t han i t  woul d be wi t hout  t he 

evi dence. "   Evi dence need not  bear  di r ect l y on one of  t he 

el ement s of  t he cr i me i n or der  t o be admi ssi bl e,  but  may bear  on 

anot her  " f act  t hat  i s  of  consequence"  t o t he det er mi nat i on of  

t he act i on.   Hol mes v.  St at e,  76 Wi s.  2d 259,  268,  251 N. W. 2d 56 

( 1977) .    

¶43 I n Hol mes,  t he f act or  of  consequence was mot i ve.   I d.   

The def endant  was char ged wi t h ar med r obber y,  t o whi ch he 

pl eaded gui l t y,  and at t empt ed mur der ,  t o whi ch he pl eaded not  

gui l t y.   I d.  at  262.   The t wo char ges st emmed f r om t he same 

i nci dent .   I d.   The pr osecut i on sought  and was al l owed t o 

pr esent  evi dence r egar di ng t he ar med r obber y t o show t he 

def endant ' s mot i ve f or  r unni ng away f r om pol i ce and f i r i ng shot s 

at  t he of f i cer .   I d.  at  264.   On appeal ,  t he def endant  ar gued,  

among ot her  t hi ngs,  t hat  t he evi dence was i r r el evant  and 

i nadmi ssi bl e.   I d.  at  266.   Thi s cour t  di sagr eed,  hol di ng:  

" Ther e can be no quest i on t hat  evi dence r el at i ng t o t he ar med 

r obber y was r el evant  t o t he i ssue of  t he at t empt ed mur der  

char ge,  i n t hat  i t  pr ovi ded t he mot i ve f or  t he shoot i ng. "   I d.  

at  267.   The c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on 

under  § 904. 03 because i t  engaged i n a bal anci ng of  t he 

pr obat i ve val ue agai nst  t he chance of  undue pr ej udi ce t o t he 

def endant .   I d.  at  270.  

¶44 We appl y t he same anal ysi s t o di scr et i onar y deci s i ons 

when t he def endant ' s r i ght  t o cr oss- exami nat i on under  t he 

conf r ont at i on c l ause may be i mpl i cat ed.    
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¶45 For  exampl e,  i n McCal l ,  t he def endant  c l ai med hi s 

const i t ut i onal  r i ght  t o conf r ont  hi s accuser s was vi ol at ed when 

t he ci r cui t  cour t  l i mi t ed hi s cr oss- exami nat i on of  t he v i ct i m.   

McCal l ,  202 Wi s.  2d at  32.   The ci r cui t  cour t  r ef used t o al l ow 

cr oss- exami nat i on of  t he v i ct i m r egar di ng t he di smi ssal  of  t hr ee 

cr i mi nal  char ges t hat  had been pendi ng pr i or  t o t he v i ct i m' s 

t est i mony.   I d.   We r ei t er at ed t hat  t he ext ent  and scope of  

cr oss- exami nat i on i s commi t t ed t o t he sound di scr et i on of  t he 

c i r cui t  cour t ,  and t hat  r ever sal  i s  pr oper  onl y wher e t her e has 

been a " pr ej udi c i al  abuse of  di scr et i on. "   I d.  at  35.    

¶46 We t hen concl uded t hat  t he cour t  of  appeal s er r ed when 

i t  subst i t ut ed i t s di scr et i on f or  t hat  of  t he c i r cui t  cour t .   

I d.  at  42.   We speci f i cal l y not ed t hat  t he c i r cui t  cour t ,  pr i or  

t o i t s deci s i on t o r est r i ct  t he scope of  cr oss- exami nat i on,  

hear d ar gument s f r om bot h counsel  and demonst r at ed a l ogi cal  

r easoni ng pr ocess when i t  bal anced t he r el evancy of  t he evi dence 

agai nst  t he danger  of  unf ai r  pr ej udi ce and conf usi on of  t he 

i ssues.   I d.  at  39.    

¶47 We al so f ound s i gni f i cant  t he f act  t hat  t he r ecor d 

i ndi cat ed t he def endant  was abl e t o pr esent  ot her  evi dence t o 

gi ve t he j ur y r eason t o di scr edi t  t he v i ct i m' s t est i mony.   I d.  

at  41.   We concl uded t hat ,  " [ a] l t hough a def endant  i s ent i t l ed 

t o s i gni f i cant  l at i t ude"  i n cr oss- exami nat i on,  t he c i r cui t  cour t  

has a dut y t o pl ace l i mi t s on such exami nat i on when i t  woul d 

" di ver t  t he t r i al  t o ext r aneous mat t er s or  conf use t he j ur y by 

pl aci ng undue emphasi s on col l at er al  i ssues. "   I d.  at  41- 42.   

Because t he t est i mony sought  was not  r el evant ,  t he def endant ' s  
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Si xt h Amendment  r i ght  t o conf r ont at i on was not  i mpl i cat ed.   I d.  

at  43.  

¶48 I n sum,  we have consi st ent l y bal anced a def endant ' s 

r i ght  t o cr oss- exami nat i on under  t he conf r ont at i on c l ause 

agai nst  t he c i r cui t  cour t ' s  di scr et i onar y aut hor i t y t o excl ude 

evi dence t hat  may l ead t o conf usi on of  t he i ssues or  conf usi on 

of  t he j ur y.   See St at e v.  Hammer ,  2000 WI  92,  ¶¶42- 43,  236 

Wi s.  2d 686,  613 N. W. 2d 629;  Echol s,  175 Wi s.  2d at  677;  Roger s,  

93 Wi s.  2d at  689,  692.  

C.  Rhodes'  Appeal  

¶49 Rhodes'  chi ef  ar gument  i s t hat  he shoul d have been 

al l owed t o cr oss- exami ne Nar i  t o r ebut  t he St at e' s t heor y of  

mot i ve——namel y,  t hat  Rhodes and Sal eem gunned down Davi s,  and i n 

t he pr ocess al so shot  Wat t s,  i n an at t empt  t o avenge t he beat i ng 

Nar i  had i ncur r ed at  Davi s ' s al l eged di r ect i on.   Rhodes ar gues 

t hat  t o ef f ect i vel y r ebut  t he St at e' s t heor y,  he shoul d have 

been al l owed t o cr oss- exami ne Nar i  r egar di ng t he pr evi ous 

i nci dent s of  domest i c v i ol ence at  Davi s ' s hand t hat  t he br ot her s 

had not  avenged.   To be deni ed t hi s oppor t uni t y,  he cont ends,  

v i ol at ed hi s Si xt h Amendment  r i ght  t o cr oss- exami nat i on.  

¶50 " The exposur e of  a wi t ness' s mot i vat i on i n t est i f y i ng 

r epr esent s ' a pr oper  and i mpor t ant  f unct i on of  t he 

const i t ut i onal l y pr ot ect ed r i ght  of  cr oss- exami nat i on. ' "   

McCal l ,  202 Wi s.  2d  at  45 ( Abr ahamson,  J. ,  di ssent i ng)  ( quot i ng 

Davi s,  415 U. S.  at  316- 17) .    

¶51 Her e,  however ,  Rhodes i s at t empt i ng t o use a St at e 

wi t ness t o r ebut  t he St at e' s  t heor y of  t he def endant ' s  



No.    2009AP25- CR 

20 
 

mot i vat i on,  even t hough Nar i  had pr ovi ded l i t t l e suppor t  f or  t he 

St at e' s t heor y i n her  t est i mony.   I f  Rhodes had at t empt ed t o 

chal l enge t he mot i vat i on or  cr edi bi l i t y  of  Nar i  t hr ough cr oss-

exami nat i on,  we mi ght  have a di f f er ent  case.  

¶52 On di r ect  exami nat i on,  Nar i  det ai l ed her  beat i ng on 

Apr i l  3 by Segur a and Bel l .   She i nsi st ed t hat  Rhodes and Sal eem 

di d not  become angr y at  Davi s,  but  i nst ead t ook her  beat i ng 

cal ml y,  and wer e " mad"  at  her  f or  put t i ng her sel f  " i n t he 

pr edi cament  t o be beat en. "    

¶53 I n r esponse t o a quest i on f r om t he assi st ant  di st r i ct  

at t or ney about  her  r el at i onshi p wi t h Davi s af t er  t he bi r t h of  

t hei r  son,  Nar i  bl ur t ed out  t hat  " we had a l ot  of  domest i c 

v i ol ence pr obl ems. "   The pr osecut i on di d not  pur sue t hi s answer ,  

but  Rhodes'  def ense counsel  sei zed upon i t  i n cr oss- exami nat i on.   

Rhodes'  at t or ney asked:   

Q:  You di d t el l  us .  .  .  on di r ect  exami nat i on t hat  
t her e had been domest i c v i ol ence or  v i ol ence bet ween 
your sel f  and Davi s bef or e,  r i ght ? 

A:  Yes.  

Q:  Bef or e t hat  dat e? 

A:  Yes.  

Q:  I n f act ,  Mr .  Davi s had at t acked you pr evi ous t o 
Apr i l  3,  2006;  i s t hat  r i ght ? 

A:  Yes.  

 .  .  .  .   

Q:  [ I ] n your  conf l i c t  wi t h Mr .  Davi s,  have t her e 
been ot her  t i mes when you' ve been i nj ur ed? 

A:  Yes.  



No.    2009AP25- CR 

21 
 

Q:  And what  i nj ur i es had you r ecei ved? 

A:  One si de——My or bi t al  bone i n my eye was br oken 
and i t  was l i ke r eal l y bad.   ( Emphasi s added. )    

¶54 Thi s i s wher e t he St at e obj ect ed and t he cour t  cal l ed 

a s i debar .   The cour t  bl ocked f ur t her  quest i ons on t he subj ect .   

I n t he subsequent  comment  about  t he s i debar ,  def ense counsel  

sai d:  

I  asked Nar i  Rhodes about  a par t i cul ar  i nci dent .   
She sai d her  or bi t al  bone had been br oken.   That ' s a 
f ai r l y  ser i ous i nj ur y.   My next  quest i on woul d have 
been,  wel l ,  what ' s your  or bi t al  bone?  The quest i on——
She woul d have descr i bed as somet hi ng ar ound her  eye. 4 

 Af t er  t hat  I  woul d have asked her  di d she make 
her  br ot her s awar e of  t hat  i nj ur y and who woul d have 
i nf l i c t ed i t  and she woul d have sai d yes. 5  Ther e was 
no r esponse f r om her  br ot her s.  

 That  was pr oper  f or  me t o t r y and r ebut  t hi s 
mot i ve i nf or mat i on t hat  t he St at e has come f or war d 
wi t h.  

¶55 The St at e obj ect ed t hat  i t  di d not  have not i ce of  t hat  

par t i cul ar  i nci dent  and sai d i t  had expr essed concer n bef or e any 

evi dence was i nt r oduced t hat  t he def ense woul d make " a hi st or y 

of  domest i c abuse"  by Davi s an i ssue.  

¶56 Judge McMahon st at ed t hat  t hi s possi bi l i t y  had been a 

concer n f r om t he begi nni ng,  whi ch i s why t he cour t  had made an 

i ni t i al  " r ul i ng t hat  we not  get  i nt o evi dence——ext r aneous 

                                                 
4 Nar i  Rhodes had al r eady l i nked t he " or bi t al  bone"  t o her  

eye i n her  t est i mony.  

5 Nar i  Rhodes had al r eady t est i f i ed t hat  Ol u Rhodes had 
l i ved wi t h hi s mot her  and si st er  f or  a number  of  year s,  whi ch 
woul d have i ncl uded t he t i me when Nar i  sust ai ned t he or bi t al  
bone i nj ur y.  
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evi dence t hat  woul d mi sl ead t he j ur y on ot her  i ssues i n a t r i al  

wi t hi n a t r i al  whi ch i s t he concer n. "   

¶57 Mot i ve i s not  an el ement  of  ei t her  f i r st - degr ee 

i nt ent i onal  homi ci de or  f i r st - degr ee r eckl essl y endanger i ng 

saf et y,  t he char ges br ought  by t he St at e agai nst  Rhodes and 

Sal eem.   See Wi s.  St at .  §§ 940. 01( 1) ( a)  and 941. 30( 1)  ( 2005- 06) .   

The St at e made mot i ve a f act  of  consequence,  however ,  when i t  

asser t ed t hat  t her e was " bad bl ood"  bet ween Davi s and Rhodes 

because of  Davi s ' s abuse of  Nar i .      

¶58 The t est i mony Rhodes sought  t o el i c i t  by cr oss-

exami ni ng Nar i  went  t o r ebut  mot i ve,  whi ch was made a f act  of  

consequence by t he St at e.   Ther ef or e,  t he t est i mony sought  by 

Rhodes woul d have been r el evant  under  Wi s.  St at .  § 904. 01.  

¶59 Nonet hel ess,  t he c i r cui t  cour t  per mi ssi vel y exer ci sed 

i t s di scr et i on i n cur t ai l i ng a f ul l  i nqui r y i nt o pr i or  i nci dent s 

bet ween Davi s and Nar i .   Wi s.  St at .  § 904. 03.  

¶60 As di scussed above,  one of  t he gr ounds f or  excl usi on 

of  r el evant  evi dence under  § 904. 03 i s t he danger  of  " conf usi on 

of  t he i ssues. "   Anot her  i s t he r i sk of  " mi sl eadi ng t he j ur y. "   

I d.   Judge McMahon r ef er enced bot h i n her  deci s i on at  s i debar  t o 

l i mi t  Nar i ' s  t est i mony on cr oss- exami nat i on. 6  
                                                 

6 Rhodes'  br i ef  spends much t i me ar gui ng t hat  Nar i ' s  
t est i mony shoul d not  have been excl uded as " ot her  act s evi dence"  
under  St at e v.  Sul l i van,  216 Wi s.  2d 768,  771- 73,  576 N. W.  2d 30 
( 1988) .   Whi l e counsel  ar gued dur i ng t he si debar  on t he r ecor d 
about  whet her  or  not  a Sul l i van anal ysi s shoul d appl y t o any 
pr i or  assaul t s on Nar i  by Davi s,  Judge McMahon di d not  pi n her  
r ul i ng t o l i mi t  cr oss- exami nat i on on " ot her  act s"  evi dence.   
I nst ead,  she emphasi zed t he f act or s l i s t ed i n Wi s.  St at .  

§ 904. 03.    
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¶61 Judge McMahon' s concer ns wer e not  wi t hout  r easonabl e 

basi s.   Thi s case al r eady i nvol ved t wo def endant s,  onl y one of  

whom t est i f i ed.   Over  t he cour se of  t he f our - day t r i al ,  

t est i mony was t aken f r om si xt een wi t nesses,  i ncl udi ng Wat t s,  t he 

sur vi v i ng v i ct i m of  t he cr i me.   The j ur y was al r eady pr esent ed 

wi t h t he di f f i cul t  t ask of  t aki ng t he of t en- conf l i c t i ng 

t est i mony i t  hear d and wei ghi ng i t  on t wo char ges agai nst  t wo 

separ at e def endant s.    

¶62 Judge McMahon was concer ned t hat  t he j ur y woul d be 

mi sl ed i nt o an i mpr oper  f ocus on quest i ons about  mot i ve and t he 

al l eged hi st or y of  abuse bet ween t he vi ct i m and Nar i .   Ther e was 

al so t he possi bi l i t y  t hat  i f  Rhodes wer e al l owed t o emphasi ze 

hi s r ebut t al  t heor y he woul d not  have r et al i at ed agai nst  Davi s 

f or  t he Apr i l  3 i nci dent  because he had not  r et al i at ed agai nst  

hi m bef or e,  he woul d have conf used t he i ssues.   Fi r st ,  such 

t est i mony woul d,  i n ef f ect ,  have put  Davi s——t he deceased vi ct i m—

—on t r i al  f or  al l eged pr i or  i nci dent s of  domest i c v i ol ence. 7  

Second,  i t  woul d have r equi r ed t he j ur y t o specul at e as t o 

whet her  a l ack of  r et al i at i on f or  Davi s ' s pr i or  assaul t s on Nar i  

magni f i ed Rhodes'  mot i ve i n t hi s i nst ance.   Bot h wer e l egi t i mat e 

concer ns.  

¶63 At  t he same t i me,  Judge McMahon was cl ear l y mi ndf ul  of  

t he i mpor t ance of  al l owi ng Rhodes t o r ebut  t he St at e' s t heor y of  

mot i ve.   Bot h Nar i  and Rhodes wer e al l owed t o pr esent  t hei r  s i de 

                                                 
7 Wi sconsi n St at .  § 904. 03 l i s t s  " unf ai r  pr ej udi ce"  and 

" mi sl eadi ng t he j ur y"  as t wo of  t he f act or s j ust i f y i ng t he 
excl usi on of  evi dence.  
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of  t he st or y t o r ebut  t he St at e' s t heor y of  mot i ve.   The j ur y 

coul d r easonabl y have vi ewed t hei r  t est i mony as cont r adi ct i ng 

t he St at e' s t heor y.    

¶64 I f  anyt hi ng,  Nar i ' s  t est i mony seemed t o r ef ut e t he 

St at e' s t heor y of  mot i ve,  because she t est i f i ed t hat  she and 

Davi s had a f r i endl y r el at i onshi p,  and t hat  Davi s r epeat edl y 

war ned her  t o l eave t he scene when Segur a ar r i ved and became 

angr y.   Not hi ng i n her  t est i mony suggest ed t hat  she bel i eved 

Davi s or chest r at ed t he beat i ng she r ecei ved at  t he hands of  

Segur a and Bel l .   Accor di ng t o her  t est i mony,  Nar i  t ol d her  

br ot her s t hat  t he t wo women wer e r esponsi bl e,  not  Davi s,  and 

t hat  t he br ot her s t ook t he news cal ml y.   Count er  t o t he St at e' s 

t heor y t hat  Rhodes and Sal eem bel i eved Davi s was r esponsi bl e,  

Nar i  t est i f i ed t hat  her  br ot her s wer e upset  t hat  she had put  

her sel f  i n t he s i t uat i on because of  t he bad bl ood bet ween Nar i  

and Segur a,  not  bet ween Nar i  and Davi s.    

¶65 Rhodes,  i n t ur n,  t est i f i ed t hat  he was awar e of  t he 

hi st or y of  domest i c v i ol ence by Davi s agai nst  Nar i ,  and t hat  

when he i ni t i al l y  di scover ed t he abuse,  he t hr ew Davi s out  of  

t he house.   He t hen pr oceeded t o expl ai n t hat  as t i me went  on,  

he saw t hat  Nar i  cont i nued t o r et ur n t o Davi s despi t e t he abuse,  

and he " j ust  l ef t  i t  al one. "   As he obser ved,  " She i s gr own up,  

so I  coul dn' t  t el l  her  what  t o do. "    

¶66 Bot h Rhodes and Nar i  wer e al l owed t o pr esent  t hei r  

s i de of  t he st or y.   Ther e i s no i ndi cat i on t hat  t hi s st or y woul d 

have been mor e per suasi ve i f  Nar i  had been al l owed t o t est i f y 

t hat  t her e was no r et al i at i on af t er  t he i nci dent  when Davi s 
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assaul t ed her  and br oke her  or bi t al  bone.   Rhodes,  i n f act ,  

t est i f i ed t hat  he had done no mor e on any occasi on t han t hr ow 

Davi s out  of  t he house.   I n t he end,  t he j ur y  was r equi r ed t o 

make a det er mi nat i on of  cr edi bi l i t y  as t o t he t est i mony 

pr esent ed.   I f  t he j ur y di d not  accept  Rhodes'  and Nar i ' s  

expl anat i on t hat  her  br ot her s had gi ven up i n f r ust r at i on when 

she cont i nued t o r et ur n t o her  abuser ——an ar gument  made by 

def ense counsel  i n hi s c l osi ng——t he addi t i onal  st at ement  t hat  

t hey di d not  seek r evenge af t er  t he or bi t al  bone i nci dent  was 

not  l i kel y t o per suade t hem ot her wi se.  

¶67 The ci r cui t  cour t  was f aced wi t h a di f f i cul t  di l emma,  

one t hat  r equi r ed a del i cat e bal ance bet ween Rhodes'  

const i t ut i onal  r i ght s on one hand and t he danger s of  conf usi on 

of  t he i ssues and mi sl eadi ng t he j ur y on t he ot her .   The 

st at ement s of  r ecor d show t hat  t he cour t  consi der ed ar gument s by 

al l  counsel ,  and t hen pr oceeded t o demonst r at e a l ogi cal  

r easoni ng pr ocess when i t  appl i ed t he Wi s.  St at .  § 904. 03 

bal anci ng t est ,  j ust  as t he cour t  di d i n McCal l ,  202 Wi s.  2d at  

39.   Ther e i s no evi dence of  an er r oneous exer ci se of  

di scr et i on.  

¶68 As we have al r eady di scussed,  t he r i ght  t o cr oss-

exami nat i on under  t he conf r ont at i on c l ause i s not  absol ut e.   See 

Van Ar sdal l ,  475 U. S.  at  679.   Whet her  t hey ar e f aced wi t h t he 

danger  of  undue pr ej udi ce or  t he spect er  of  psychol ogi cal  t r auma 

t o v i ct i ms,  c i r cui t  cour t s can wei gh t he pr obat i ve val ue of  t he 

evi dence pr of f er ed wi t h t he danger s i t  br i ngs.   The Uni t ed 

St at es Supr eme Cour t  and our  case l aw pr ovi de exampl es of  when 
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t he r i ght  t o conf r ont at i on must  bow t o ot her  consi der at i ons.   

Wi sconsi n St at .  § 904. 03 pr ovi des ci r cui t  cour t s gui dance on how 

t o bal ance t hese compet i ng concer ns.   At  t he end of  our  

anal ysi s,  t he quest i on i s not  whet her  we woul d have dr awn t he 

l i ne t he same as t he ci r cui t  cour t  di d,  but  whet her  t he c i r cui t  

cour t ' s  l i ne- dr awi ng was a r easonabl e exer ci se of  i t s 

di scr et i on.    

¶69 I n t hi s i nst ance,  t he r ecor d suppor t s t he concl usi on 

t hat  Judge McMahon' s deci s i on was t he pr oduct  of  a l ogi cal  

pr ocess of  r easoni ng,  appl y i ng t he cor r ect  st andar d of  l aw t o 

t he f act s of  t he case.   Rhodes'  r i ght  t o cr oss- exami nat i on under  

t he conf r ont at i on c l ause was not  v i ol at ed when t he cour t  l i mi t ed 

hi s cr oss- exami nat i on of  hi s s i st er ,  Nar i . 8 

¶70 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he case t o t he cour t  of  appeal s f or  i t s 

consi der at i on of  t he ot her  gr ounds pr esent ed by t he def endant .  

I V.  CONCLUSI ON 

¶71 The r ecor d shows t hat  Judge McMahon appl i ed a pr oper  

st andar d of  l aw i n t he exer ci se of  her  di scr et i on,  and i t  i s  not  

our  pl ace t o subst i t ut e our  j udgment  f or  her s.   We hol d t hat  

Rhodes'  const i t ut i onal  r i ght  t o cr oss- exami nat i on under  t he 

conf r ont at i on c l ause was not  v i ol at ed when t he cour t  l i mi t ed 

                                                 
8 Because we concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

l i mi t i ng t he cr oss- exami nat i on of  Nar i ' s  t est i mony r egar di ng her  
pr i or  i nci dent s of  abuse,  we do not  r each t he quest i on of  
har ml ess er r or .    
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Nar i ' s  t est i mony.   The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he cour t  of  appeal s f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶72 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  A 

cr i mi nal  def endant ' s f undament al  r i ght  t o conf r ont  wi t nesses i s  

a cent r al  t enet  of  our  syst em of  j ust i ce,  our  pr ocess of  

t r ut hf i ndi ng,  and our  concept s of  f ai r  t r i al .  

¶73 Al t hough t he ci r cui t  cour t  has wi de l at i t ude i n 

excl udi ng evi dence,  t he cr i mi nal  def endant ' s f undament al  

const i t ut i onal  r i ght  i n t he pr esent  case t o conf r ont  a wi t ness 

t hr ough cr oss- exami nat i on was unconst i t ut i onal l y t r uncat ed.    

¶74 The St at e emphasi zed a r et al i at i on mot i ve t heor y 

t hr oughout  t he pr osecut i on of  t hi s case.   I n openi ng ar gument ,  

t hr oughout  t est i mony,  and i n c l osi ng ar gument ,  t he St at e' s st or y  

of  t he case was t hat  t hese br ot her s hunt ed down t he vi ct i m i n 

r et al i at i on f or  t hei r  s i st er ' s beat i ng of  t he day bef or e.   The 

St at e cal l ed Nar i  Rhodes t o t est i f y agai nst  t he def endant  f or  

t he pur pose of  est abl i shi ng t hi s mot i ve t heor y.    

¶75 The def endant  had a f undament al  const i t ut i onal  r i ght  

t o conf r ont  t hi s wi t ness and t est  t he pr obat i ve val ue of  t he 

t est i mony t hr ough cr oss- exami nat i on.  

¶76 I  agr ee wi t h Judge Fi ne,  wr i t i ng f or  t he cour t  of  

appeal s,  who bal anced t he ci r cui t  cour t ' s  l at i t ude i n excl udi ng 

evi dence and t he def endant ' s const i t ut i onal  r i ght  as f ol l ows:  

Her e,  al t hough we acknowl edge t he t r i al  cour t ' s  " wi de 
l at i t ude, "  Rhodes' s const i t ut i onal  r i ght  t o cr oss-
exami ne was cut  of f  t oo soon.   As we have seen,  t he 
St at e emphasi zed t he def endant ' s mot i ve t o avenge hi s  
s i st er ' s beat i ng i n i t s openi ng,  dur i ng t he t est i mony,  
and i n i t s c l osi ng.   The ar gument  was t hat  when Rhodes 
f ound out  Davi s had hi s s i st er  beat en,  he " hunt ed 
Davi s down"  and ki l l ed hi m.   The t r i al  cour t  t r uncat ed 
Ol u A.  Rhodes' s l ack- of - mot i ve def ense when i t  st opped 
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hi m f r om pr ovi ng he di d not  r eact  v i ol ent l y when Davi s 
had ear l i er  hur t  hi s s i st er .   Al t hough,  as t he St at e 
ar gues,  t he j ur y  coul d have concl uded t hat  t he beat i ng 
t hat  t he St at e cont ends gave Ol u A.  Rhodes t he mot i ve 
t o k i l l  Davi s i n t hi s case was t he l ast  st r aw and t hat  
t he ear l i er  i nc i dent s cont r i but ed t o what  t he St at e 
asser t ed was Ol u A.  Rhodes' s and Sal eem' s r age,  t he 
j ur y coul d have al so r eached t he concl usi on advanced 
by Ol u A.  Rhodes' s l awyer .   Thi s was,  t her ef or e,  a 
mat t er  t hat  t he j ur y had t o r esol ve,  and i t  needed t o 
have a f ul l  pi ct ur e of  t he dynami cs t hat  r oi l ed t he 
r el at i onshi ps i n t hi s case.   By cut t i ng of f  t he cr oss-
exami nat i on of  Nar i  Rhodes when Ol u A.  Rhodes' s  l awyer  
was t r y i ng t o r ebut  t he St at e' s mot i ve t heor y,  t he 
t r i al  cour t  depr i ved Ol u A.  Rhodes of  hi s 
const i t ut i onal  r i ght  t o a f ai r  t r i al .  

St at e v.  Rhodes,  No 2009AP25,  unpubl i shed sl i p op. ,  ¶10 ( Wi s.  

Ct .  App.  Jul y 7,  2010)  ( emphasi s i n or i gi nal ) .  

¶77 The maj or i t y pr esent s numer ous exampl es of  s i t uat i ons 

i n whi ch i t  has been det er mi ned t hat  i t  was r easonabl e t o l i mi t  

a def endant ' s abi l i t y  t o conf r ont  or  cr oss- exami ne a wi t ness.   

Maj or i t y op. ,  ¶¶35- 40.  

¶78 I  agr ee t hat  t he def endant ' s f undament al  r i ght  t o 

cr oss- exami ne a wi t ness i s not  absol ut e or  unl i mi t ed.   A c i r cui t  

cour t  may i mpose r easonabl e l i mi t at i ons on a def endant ' s cr oss-

exami nat i on when necessar y,  bal anci ng compet i ng i nt er est s.          

¶79 The maj or i t y st at es t hat  t he appr opr i at e anal ysi s i n 

r evi ewi ng t he ci r cui t  cour t ' s  det er mi nat i on r egar di ng whet her  a 

l i mi t at i on of  t he def endant ' s f undament al  const i t ut i onal  r i ght  

was r easonabl e and necessar y i s t he same anal ysi s t hat  i s  

appl i ed i n r evi ewi ng any di scr et i onar y evi dent i ar y deci s i on of  

t he c i r cui t  cour t .   Maj or i t y op. ,  ¶44.   The maj or i t y anal ogi zes 

t he appr opr i at e di scr et i onar y det er mi nat i on f or  l i mi t i ng t he 

def endant ' s f undament al  const i t ut i onal  r i ght  t o conf r ont  a 
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wi t ness t o t he bal anci ng of  t he pr obat i ve val ue agai nst  t he 

chance of  undue pr ej udi ce t o t he def endant  t hat  t he c i r cui t  

cour t  must  per f or m i n det er mi ni ng whet her  t o al l ow t he 

pr osecut i on t o pr esent  evi dence.   Maj or i t y op. ,  ¶¶43- 44.    

¶80 A def endant ' s f undament al  const i t ut i onal  r i ght  of  

conf r ont at i on sur el y af f or ds t he def endant  mor e pr ot ect i on and 

l eeway i n cr oss- exami ni ng a wi t ness t han t he st andar d anal ysi s  

used i n di scr et i onar y evi dent i ar y deci s i ons when a f undament al  

const i t ut i onal  r i ght  i s  not  i mpl i cat ed.   I ndeed,  i n St at e v.  St .  

Geor ge,  2002 WI  50,  ¶38,  252 Wi s.  2d 499,  643 N. W. 2d 777,  i n 

whi ch t he def endant  ar gued t hat  hi s const i t ut i onal  r i ght  t o 

pr esent  a def ense was vi ol at ed t hr ough t he excl usi on of  an 

exper t  wi t ness,  t he cour t  r ul ed:   " One,  t he c i r cui t  cour t  must  

adher e t o t he evi dent i ar y r ul es appl i cabl e t o exper t  wi t nesses,  

and t wo,  because t he def endant  asser t ed t hat  t he excl usi on of  

t he evi dence woul d v i ol at e hi s const i t ut i onal  r i ght  t o pr esent  a 

def ense,  t he c i r cui t  cour t  must  consi der  t he const i t ut i onal  l aw 

pr i nci pl es i n maki ng i t s evi dent i ar y r ul i ng. "    

¶81 A si mi l ar  t wo- f ol d l egal  anal ysi s i s appl i cabl e i n t he 

pr esent  case,  i n whi ch t he def endant  asser t s t hat  t he excl usi on 

of  evi dence i n cr oss- exami nat i on v i ol at es hi s const i t ut i onal  

r i ght  t o conf r ont at i on.    

¶82 I n t he pr esent  case,  I  concl ude t hat  t he c i r cui t  

cour t ' s  l i mi t at i on was not  r easonabl e or  necessar y i n l i ght  of  

t he def endant ' s of f er  of  pr oof ,  t he compet i ng i nt er est s exami ned 

by t he c i r cui t  cour t ,  and t he def endant ' s f undament al  

const i t ut i onal  r i ght .    
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¶83 For  t he r easons set  f or t h,  I  di ssent .  

¶84 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.        

  

 

 



No.   2009AP25- CR. ssa 

 

 
 

1

 
 

 
 


	Text2
	Text9
	Text11
	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T18:21:45-0500
	CCAP




