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State of W sconsin,
Pl ai nti f f - Respondent, FI LED

Ve JUL 8, 2010

Travis Vondell Cross,
Chri stopher J. Paul sen
Chi ef Deputy Cerk of
Def endant - Appel | ant. Supreme Court

APPEAL from a judgnent and an order of the Crcuit Court
for St. Croix County, Eric J. Lundell, Judge. Affirned.

11 M CHAEL J. GABLEMAN, J. Travis Vondell Cross pled
guilty to second degree sexual assault of a child, and was
informed by the State, the circuit court, and his own attorney
that this offense was puni shable by 40 years inprisonnment with a
maxi mum initial confinement of 25 years. The circuit court
i nposed the maxi mum sentence. Cross later discovered that he
should have been subject to a maxinmum of only 30 years

i mprisonment with 20 years initial confinenent.
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12 The circuit court denied Cross's postconviction notion
requesting a plea withdrawal, but did grant his notion for
resentencing, where Cross again received the maxinmm Cross
appealed, and the State petitioned this court for bypass
pursuant to Ws. Stat. § (Rule) 809.60 (2007-08),! which we
gr ant ed.

13 The issue before us is whether Cross's plea was
knowi ng, voluntary, and intelligent in spite of the fact that he
was told an incorrect maxi mum potential sentence before entering
his guilty plea.

14 We hold that where a defendant is told that he faces a
maxi mum possi bl e sentence that is higher, but not substantially
hi gher, than that authorized by law, the circuit court has not
violated the plea colloquy requirements outlined in Ws. Stat.
8§ 971.08 and our Bangert |line of cases. In other words, where a
defendant pleads guilty with the understanding that he faces a
hi gher, but not substantially higher, sentence than the |aw
allows, the circuit court has still fulfilled its duty to inform
the defendant of the range of punishnents. Therefore, the
defendant is not entitled to an evidentiary hearing, and plea
w thdrawal remains in the discretion of the circuit court and
will not be disturbed unless the defendant shows that it is

necessary to correct a manifest injustice.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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15 In this case, Coss was told he faced a maxinum
exposure of 25 years initial confinenent with 15 years extended
supervision, when the actual maximum was 20 years initial
confinement with 10 years extended supervision. We concl ude
that Cross pled guilty under the belief that he faced a higher,
but not substantially higher, maxi mum penalty. We hold that as
a matter of law, Cross's plea was therefore nmade know ngly,
voluntarily, and intelligently. Moreover, Cross has not
denonstrated that withdrawal of his plea is necessary to correct
a mani fest injustice. Accordingly, the judgnent and order of
the circuit court is affirned.

| . BACKGROUND

16 On Decenber 8, 2005, Cross was charged wth first
degree sexual assault of a child contrary to Ws. Stat.
§ 948.02(1) (2001-02).2 The State alleged that Cross sexually
assaulted his ten-year-old great-granddaughter in Decenber 2002
and again in January 2003. At the arraignnment, the circuit
court informed Cross that the offense was a Class B felony, and
that conviction could |l ead to a nmaxi mum sentence of 60 years.

17 On January 5, 2007, the State entered into a plea
agreenent with Cross. Cross agreed to plead guilty to a reduced

charge of second degree sexual assault (a violation of Ws.

2 Wsconsin Stat. § 948.02(1) (2001-02) reads: "FIRST DEGREE
SEXUAL  ASSAULT. Whoever has sexual contact or sexual
intercourse with a person who has not attained the age of 13
years is guilty of a Class B felony."
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Stat. § 948.02(2) (2001-02)%), to have no contact with the child
or her famly, to register as a sex offender, to make necessary
restitution, and to agree to lifetime supervision if he lived or
worked in Wsconsin at any tinme in the future. |n exchange, the
State consented to the single, reduced charge and agreed to
recommend a sentence of 24 nonths to be served concurrently with
time he was already serving in Mnnesota for simlarly violating
a mnor famly nenber.

18 At the plea hearing, counsel for Cross inforned the
circuit court that second degree sexual assault was a Cass C
felony and that the maxinmum total sentence was 40 years,
consisting of a maximum initial inprisonment of 25 years
foll owed by 15 years of extended supervision. An attachnment to
Cross's plea questionnaire and waiver of rights form which he
signed, also stated that the Cass C felony carried a nmaxi mum
sentence of 40 years with a maximum initial confinenent in
prison for 25 years. During Cross's plea colloquy, Judge
Lundell repeated the sanme maxi num punishnments for a Cass C
felony (25 years maximum initial confinenent plus 15 years of
ext ended supervision). Judge Lundell also made clear that he
would not be bound by "any agreenment that the attorneys may
have." He then asked Cross if he understood that "in the end, |

would make up my mnd as to what's best for this case,” and

% Wsconsin Stat. § 948.02(2) (2001-02) states as follows:
"SECOND DEGREE SEXUAL ASSAULT. Whoever has sexual contact or
sexual intercourse with a person who has not attained the age of
16 years is guilty of a Class C felony."

4
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that, "I'm not bound by any agreenent.” To both inquiries,
Cross replied, "Yes, sir." After questioning Cross, Judge
Lundell found that Cross "freely, voluntarily, and know ngly"
wai ved his rights; he accepted Cross's guilty plea, and set a
date for sentencing.

19 The sentencing hearing occurred on WMarch 26, 2007.
The court considered nunerous victim inpact statements filed in
the case. According to those statenents, Cross had nol ested or
ot herwi se sexually assaulted many famly nenbers. The court
called Cross's pattern of abuse "one of the saddest situations
that | have cone across.” Judge Lundell cited his alnpost two
decades of judicial experience and years of prosecuting before
his service on the bench and comented, "It is rare to have an
i ndi vidual your age have affected so nmany people in the sane
famly."

110 The court sternly adnoni shed Cross, saying:

Frankly, | have no pity for you whatsoever. | think
you should receive a serious sentence. | think that
in and of itself may help some of the m sery you have
caused, but it wll never, of course, heal everything.
The only way to deal with a person such as yourself
who just—+ can't conprehend why you did what you did,
but I can deal wth it. And ny way of dealing with it
is, frankly, never letting you out of prison until you
die. That's how !l deal with it. | don't want to give
you any opportunity to nolest anyone ever again in
your famly.

[Why bother trying to treat you? I don't think
there's any hope for you. You have caused so nuch
harm to your famly that this is purely a punishnent
type case. | gave you, you know, for five seconds,

gave thought to rehabilitation of you. And | quickly
di sm ssed that because, frankly, there's no need to

5
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rehabilitate you. For what you have done to your
famly, you deserve the worst. You deserve to be
puni shed about as hard as | can punish you.

Utimtely, Judge Lundell disregarded the recommendation of the
State and sentenced Cross to the maxi mum 25 years inprisonnment
foll owed by 15 years of extended supervi sion.

111 Cross noved for postconviction relief on nmultiple
grounds, only one of which is relevant to us today.?* On the
ni ght before the hearing on his postconviction notion, Cross's
attorney discovered that the offense occurred prior to the
changeover from Truth in Sentencing 1 guidelines ("TIS1") to
Truth in Sentencing 2 guidelines ("TIS-2").° Cross had been
advi sed of and sentenced to the maxi num according to the TIS- 2
penalties, which classified his offense as a Cass C felony with
a 40-year maxinmum including 25 years of initial confinenent
Under the TIS-1 guidelines, the felony should have been treated
as Cass BC, which carries a maximum initial sentence of 20
years in prison followed by 10 years extended supervision, for a

total of 30 years. Cross argued that because he was incorrectly

4 Cross's attorney actually discovered the sentencing error
sever al nmont hs after filing hi s ori gi nal noti on for
postconviction relief, and made the claim at issue here in a
| at er suppl enmental notion.

®> Felonies conmitted after Decenber 31, 1999, but prior to
February 1, 2003, are subject to sentencing requirements
established by Part | of Truth-In-Sentencing legislation (TIS-
1), 1997 Ws. Act 283. Felonies commtted after February 1
2003, are subject to sentencing requirenents established by Part
Il of Truth-In-Sentencing legislation (TIS-2), 2001 Ws. Act
109. These sentencing requirenments were codified in Ws. Stat.
§ 939.50 (2001-02).
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advi sed of the penalties prior to his guilty plea, his plea was
not knowi ng and intelligent and he was entitled to withdraw his
pl ea.®

1212 On WMarch 24, 2008, the circuit court denied Cross's
motion for wthdrawal of his guilty plea, but did vacate the
sentence and order resentencing. Cross was resentenced on July
23, 2008, this time under the correct TIS-1 guidelines. He was
sentenced again to the maxinmum penalty allowed—20 years of
initial confinenent in prison followed by 10 years of extended
supervi si on.

13 On Decenber 26, 2008, Cross appealed the judgnent of
conviction and the denial of his motion for plea wthdrawal.
The State petitioned this court to bypass the court of appeals,
whi ch we granted.

1. STANDARD OF REVI EW

114 A plea not entered know ngly, vol untarily, and
intelligently violates fundamental due process, and a defendant
therefore may wthdraw the plea as a matter of right. State v.
Brown, 2006 W 100, 919, 293 Ws. 2d 594, 716 N W2d 906.
Whet her a plea was entered know ngly, voluntarily, and

intelligently presents a question of constitutional fact that is

® The court was notified of this for the first time during
the hearing on Cross's postconviction notion on January 3, 2008.
During this hearing, the circuit court allowed Cross's trial
attorney and Cross hinself to testify, wth exam nation by
counsel for the State and by Cross's attorney. The testinony
centered on the fact that all parties sinply erred in good faith
and told Cross the incorrect maxi mum al | owabl e puni shnent .
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revi ewed independently. 1d. In making this determnation, this
court accepts the circuit court's findings of historical or
evidentiary facts unless they are clearly erroneous. 1d.
[11. DI SCUSSI ON

115 This case raises a threshold question of how to
analyze a claim for plea wthdrawal when a defendant was
informed that his maxi mum punishnment was higher, but not
substantially higher, than the |aw actually authorized. W
address this question in Part A concluding that this does not
constitute a Bangert violation, and therefore, the burden is on
the defendant in such situations to denonstrate that granting
plea withdrawal is necessary to correct a manifest injustice.
In Part B, we apply this analytical franework to the facts in
the case at Dbar. We conclude that Cross is not entitled to
wi thdraw his guilty plea.

A. Anal ytical Framework

116 Under the Due Process Cause of the Fourteenth
Amendnent to the United States Constitution, a defendant's
guilty plea nust be affirmatively shown to be know ng,
voluntary, and intelligent. Brown, 293 Ws. 2d 594, {25. I n
W' s. St at . 8§ 971. 08, the legislature established <certain
requi renents for ensuring a guilty plea is know ng, voluntary,
and intelligent. This court has also provided additional

requirenents in State v. Bangert, 131 Ws. 2d 246, 389 N.w2d 12

(1986), and subsequent cases. Brown, 293 Ws. 2d 594, {2S.
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17 Wsconsin Stat. 8 971.08(1)(a) provides:

Before the court accepts a plea of quilty or no
contest, it shall do all of the follow ng:

(a) Address the defendant personally and detern ne
that the plea is made voluntarily wth understanding
of the nature of the <charge and the potenti al
puni shnment if convicted. (Enphasis added.)

18 This court has also required circuit courts to do the

follow ng during a plea hearing:

1. Determne the extent of the defendant's education
and general conprehension so as to assess the
defendant's capacity to understand the issues at
t he hearing;

2. Ascertain whether any prom ses, agreenents, or
threats wer e made in connection wth the
defendant's antici pated plea, his appearance at the
heari ng, or any decision to forgo an attorney;

3. Alert the defendant to the possibility that an
attorney mmy discover defenses or mitigating
circunstances that would not be apparent to a
| ayman such as the defendant;

4. Ensure the defendant wunderstands that if he is
i ndi gent and cannot afford an attorney, an attorney
will be provided at no expense to him

5. Establish the defendant's understanding of the
nature of the crime with which he is charged and
the range of punishnents to which he is subjecting
hi msel f by entering a plea;

6. Ascertain personally whether a factual basis exists
to support the plea;

7. Inform the defendant of the constitutional rights
he waives by entering a plea and verify that the
def endant understands he is giving up these rights;

8. Establish personally that the defendant understands
that the court is not bound by the terns of any
pl ea agreenent, including reconmendations from the

9
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district attorney, in every case where there has
been a pl ea agreenent;

9. Notify the defendant of the direct consequences of
his plea; and

10. Advi se the defendant that "If you are not a citizen
of the United States of Anmerica, you are advised
that a plea of guilty or no contest for the offense
[or offenses] with which you are charged nmay result
in deportation, the exclusion from admssion to
this country or the denial of naturalization, under
f eder al l aw, " as provi ded in W s. St at .
§ 971.08(1)(c).

Brown, 293 Ws. 2d 594, 935 (footnotes omtted). The rel evant
requi renent at issue here is nunber five, which requires circuit
courts to "[e]stablish the defendant's understanding of

the range of punishnents to which he is subjecting hinself by

entering a plea." 1d. (enphasis added).

129 If the circuit court fails at one of these duties
(also called a "Bangert violation"), the defendant may be
entitled to wthdraw his plea. Id., 136. A def endant
establishes that the circuit court failed at one of its duties
by filing a notion (a "Bangert notion") that: (1) nakes a prinm
facie showing of a violation of § 971.08(1) or other court-
mandated duties; and (2) alleges that "the defendant did not
know or understand the information that should have been
provided at the plea hearing.” Id., 139. A def endant
attenpting to make this prima facie showing mnust point to
deficiencies in the plea hearing transcript; concl usory
all egations are not sufficient. See id.

20 Upon naking this show ng, the defendant is entitled to

an evidentiary hearing (known as a "Bangert hearing”) at which

10
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the State nmust prove by clear and convincing evidence that the
defendant's plea was know ng, voluntary, and intelligent despite
the deficiencies in the plea hearing. Id. [If the State cannot
meet its burden, the defendant is entitled to withdraw his plea

as a matter of right. See State v. Van Canp, 213 Ws. 2d 131,

139, 569 N.W2d 577 (1997). However, if a defendant seeking to
withdraw his gqguilty plea cannot show that the circuit court
failed in its duties during the plea hearing, or if the State
nmeets its burden of proving the plea was know ng, voluntary, and
intelligent, withdrawal of the plea is left to the discretion of
the circuit court and wll not be disturbed unless the defendant
denonstrates a manifest injustice wll result from the court's

refusal to allow the plea to be withdrawmn. State v. Trochi nski,

2002 W 56, 9115, 253 Ws. 2d 38, 644 N W2d 891; State v.
Thomas, 2000 W 13, 116, 232 Ws. 2d 714, 605 N. W 2d 836.

121 In this case, Cross was inforned that his maxinmm
puni shment was higher than the law actually authorized. The
guestion is whether this constitutes a Bangert violation—that
is, a failure by the circuit court to fulfill its required
duties wunder § 971.08(1) and our case law during the plea
col | oquy.

22 Cross asserts that when the maxi num puni shnent has
been incorrectly communi cated, and the defendant's understandi ng
was based on this incorrect information, the defendant has
established a Bangert violation. Cross further argues that in
such a scenario, the State cannot show the plea was know ng,
voluntary, and intelligent. The upshot is, according to Cross,

11
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if a defendant is told and believes a potential naximm
puni shment that turns out to be incorrect, the defendant may
withdraw the guilty plea as a mtter of right. The State
counters that the rule is not so black and white.

123 Two factually simlar published court of appeals
opi ni ons approach this question in different ways, denonstrating
the need for further clarity in the | aw

24 The State finds support for its position in State v.
Quiroz, 2002 W App 52, 251 Ws. 2d 245, 641 N W2d 715. I n
that case, the defendant argued that he was entitled to w thdraw
his guilty plea in part because he was incorrectly infornmed that
hi s maxi mum puni shnent was 14 years instead of 13. Id., 11
The court of appeals ultimately concluded that the correct
penalty was in fact 14 vyears, and therefore he was not

msinformed. 1d., 9Y14. The court then stated:

Furthernmore, even if the maxinmum penalty had been
overcal cul ated, which we have determned it was not,
Quiroz fails to establish that a plea w thdrawal would
correct a manifest injustice. Qiroz was sentenced to
twelve years in prison, less than the fourteen-year
maxi mum correctly calculated by the court and |ess
than the thirteen-year maxi mum incorrectly calcul ated
by Quiroz. No matter which way the naxi num sentence
is calculated, Quiroz received less than the maxi mum
Furthernmore, Quiroz wllingly pled guilty to a crine
with a fourteen-year nmaximum penalty; he cannot
credi bly argue that he would not have so pled had he
been infornmed that the maxi numwas thirteen years.

Id., f16.
125 Inplicit in the court of appeals' analysis is the idea
that this scenario would not be a Bangert violation, presumably

because the defendant would have wunderstood the "range of

12



No. 2009AP3- CR

puni shnents,” even if he was told 14 years and the actual
maxi mum puni shnent was 13 years.

26 Cross, on the other hand, |ooks to State v. Harden,

2005 W App 252, 287 Ws. 2d 871, 707 N.W2d 173, which presents
a factual scenario nearly identical to this case. I n Harden
the defendant pled guilty pursuant to a plea agreenent and was
informed that his maxi mum puni shnent was 19 years, six nonths,
when the correct maxi mum exposure was 16 years. 1d., 2. The
court inposed a sentence of three years initial confinenent and
four years extended supervision. Id. The defendant noved to
w thdraw his plea, but the circuit court denied the notion. The
circuit court relied on Quiroz, finding that the defendant had
not presented credi ble evidence showing that the msinformation
affected his plea decision. 1d., 111, 3.

27 The court of appeals reversed. It concluded that the
burden was on the State to prove "that Harden knew the correct
maxi mum sentence despite being given erroneous information."

Id., f15. It further stated that under State v. Bartelt, 112

Ws. 2d 467, 484, 334 N.W2d 91 (1983), the defendant need not
show that the msinformation affected his plea decision. Id.,
5. Thus, it stated that the earlier holding in Quiroz was not
in accord with binding suprene court precedent; it was dicta and
shoul d not be followed. Id., 6.

128 By placing the burden on the State to prove that the
def endant knew the precise maxi num sentence, the Harden court
inplicitly assuned this was a Bangert violation. |Its conclusion
appears to be prem sed on the assunption that any deviation from

13
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the precise maxi mum punishnment prevents a plea from being
knowi ng, voluntary, and intelligent.
129 We begin our analysis with this pronouncenent by the

United States Suprene Court:

A defendant is not entitled to withdraw his plea
nmerely because he discovers long after the plea has
been accepted that his calculus m sapprehended the
quality of the State's case or the likely penalties
attached to alternative courses of action.

.o W find no requirenent in the Constitution
that a defendant nust be permtted to disown his
sol et admi ssions in open court that he commtted the
act with which he is charged sinply because it |ater
develops that the State would have had a weaker case
than the defendant had thought or that the maxi num
penalty then assumed applicable has been held
i nappl i cabl e in subsequent judicial decisions.

Brady v. United States, 397 U S. 742, 757 (1970). |In Brady, the

United States Suprene Court held that even though the nmaximm
puni shment —+he death penalty—was l|later held to be unavail abl e
for the charges against Brady, the defendant's guilty plea was
nonet hel ess knowi ng, voluntary, and intelligent. Id. at 756-58.
Brady therefore teaches that a plea based on an understanding of
the precise maxi num penalties that ultimately proves incorrect
is not necessarily a violation of due process.

130 In our view, a defendant who has been told a maxinmm
puni shment  higher, but not substantially higher, than that
authorized by law, has not necessarily nmade a prinma facie case
that the requirenents of § 971.08 and our case |aw have been

vi ol ated. Several reasons support our approach.

14
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131 First, a defendant who believes he is subject to a
greater punishnent is obviously aware that he nmay receive the
| esser punishnment. Thus, the defendant in Harden, who was told
he faced 19 years, six nonths nmaxi mum exposure, was certainly
aware that he faced 16 years inprisonnent. Mor eover, we do not
believe a defendant's decision to represent in open court that
he commtted the crimes he is charged with is likely to be
affected by insubstantial differences in possible punishnents.

132 Second, requiring an evidentiary hearing for every
smal |l deviation from the circuit court's duties during a plea
colloquy is sinply not necessary for the protection of a
defendant's constitutional rights. The Bangert requirenents
exist as a framework to ensure that a defendant know ngly,
voluntarily, and intelligently enters his plea. W do not
enbrace a formalistic application of the Bangert requirenents
t hat woul d result in the abj uring of a defendant's
representations in open court for insubstantial defects.

133 Third, the great weight of authorities from other
state and federal courts reject the notion that the failure to
understand the precise maxi num punishnment is a per se due
process viol ation. Though not wuniform in the applicable test,
t hese cases generally put the burden on the defendant to show he
was prejudiced or would not have pled guilty had he known the

correct possible inprisonnent. See, e.g., United States .

Mol ina, 469 F.3d 408, 410-12 (5th CGr. 2006) (holding that the
defendant did not denonstrate a reasonable probability that he
would not have pled quilty but for the district court's

15
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m sstatenent of the maxi num sentence); Long v. United States,

883 F.2d 966, 968 (11th Gr. 1989) (“[I]f the court's

m sstatenment was unintentional, and the convicted offender
cannot show prejudice as a result of the msstatenent . . . he
will not be granted relief."); Alen v. United States, 634

F.2d 316, 317 (5th Cr. 1981) (concluding that an overstatenent
of the maxi mum sentence by ten years was not a "material factor”
affecting the petitioner's decision to plead guilty, despite the
fact that such a contention was stated in the petitioner's
affidavit).’

134 Fourth, we find further support for this position in
Ws. Stat. 8§ 973.13. That statute provides: "In any case where

the court inposes a maxi mum penalty in excess of that authorized

" See also United States v. Fuller, 769 F.2d 1095, 1096 (5th
Cr. 1985) (holding that msinformation regarding the maxi num
sentence did not induce the defendant to enter the plea or
prejudice hin); Barton v. United States, 458 F.2d 537, 541 (5th
Cr. 1972) (holding that msinformation regarding the maxi num
possi ble sentence did not entitle the defendants to w thdraw
their pleas because they were voluntarily entered into);
Schofield v. United States, 441 F.2d 1219, 1221 (7th Cr. 1971)
(holding that the defendant's m sunderstanding of the possible
penalties did not render the defendant's plea unintelligent or
involuntary); Brooks v. State, 606 So. 2d 615, 616-17 (Al a.
Crim App. 1991) (holding that msinformation regarding the
maxi mum sentence did not entitle the defendant to w thdraw her
pl ea because she would not have changed her mnd regarding the
pl ea had she been inforned of the precise punishnent); Gant v.
State, 585 N. E.2d 284, 285-88 (Ind. C. App. 1992) (holding that
m sinformati on regardi ng the maxi mum sentence did not entitle the
defendant to wthdraw his plea because it did not prejudice him;
Commonweal th v. Shernman, 864 N E.2d 1241, 1247 (Mass. App. Ct.
2007) (holding that m sinformation regardi ng the nmaxi mum sent ence
did not entitle the defendant to withdraw his plea because the
favorable sentencing consequences of the plea rendered the
devi ation insignificant).

16
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by law, such excess shall be void and the sentence shall be
valid only to the extent of the maxinmum term authorized by
statute and shall stand commuted w thout further proceedings."
Section 973.13 applies when defendants are found guilty, either
by plea or by trial. When given a sentence greater than that
aut hori zed by law, which presumably would al so involve an error
in the understandi ng of the possible maxi num penalty, the renedy
here is a commut ed sentence, not plea wthdrawal.

35 This neans that in the exact scenario in the case at
bar—a quilty plea where the maxi num sentence is m sconmuni cat ed
to and m sunderstood by the defendant—the renedy provided by
the Wsconsin legislature is commutation of that portion of the
sentence inposed in excess of the actual maximum permtted.
Unl ess the defendant's msinformation anbunts to a due process
violation, the statutory renmedy shoul d govern.

136 Finally, we see an analogue in Federal Rule of
Crimnal Procedure 11, which governs pleas. The rule specifies
that a court accepting a guilty plea nmust inform the defendant
and ensure the defendant wunderstands "any maxi num possible
penalty, including inprisonnment, fine, and term of supervised
rel ease.” Fed. R Cim P. 11(b)(1)(H). Unli ke the Wsconsin
Statutes, the federal rules specifically require that the
def endant know and understand the "maxi nuni penalty. Yet, Rule
11(h) states that any "variance from the requirenments of this
rule is harmess error if it does not affect substantial
rights.” By clear inplication, the failure of the defendant to
know and understand the precise maximumis subject to a harnl ess

17
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error test. It is not a per se violation of the defendant's due
process rights.

137 It is clear, then, that a defendant's due process
rights are not necessarily violated when he 1is incorrectly
i nformed of the maxi num potential inprisonnent.

138 We conclude also that a defendant can be said to
understand the range of punishments as required by 8§ 971.08 and
Bangert when the nmaxi num sentence communicated to the defendant
is higher, but not substantially higher, than the actua
al | owabl e sentence. This accords with comon sense; not all
smal|l deviations from the requirenents in our Bangert |ine of
cases equate to a Bangert violation and require a form
evidentiary hearing.?®

139 However, when the difference is significant, or when
the defendant is told the sentence is lower than the anount
allowed by law, a defendant's due process rights are at greater
risk and a Bangert violation may be established. If a Bangert
violation is established, the burden falls on the State to prove
at an evidentiary hearing that the plea was know ng, voluntary,

and intelligent.

8 The concurrence critiques our adoption of a "substantially
hi gher” standard, arguing that such a standard creates a

"judicially crafted gray area.” Concurrence, Y54. Yet, wthout
any real analysis, the concurrence |I|ikew se concludes that
Cross's plea was knowi ng, voluntary, and intelligent. Id., {59.
Thus, whether or not a Bangert violation occurred, the
concurrence inplicitly concedes that i nsubst anti al errors

regarding the precise maxinum sentence do not inplicate a
def endant's due process rights.

18
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140 Consequently, we overrule State v. Harden, 2005 W App

252, 287 Ws. 2d 871, 707 N w2d 173. W also wthdraw the
| anguage in State v. Qiroz, 2002 W App 52, 916, 251

Ws. 2d 245, 641 N W2d 715, which requires the defendant to
show he would have pled differently had he known the correct
maxi mum sent ence. Qur holding is nore straightforward: where
the sentence comunicated to the defendant is higher, but not
substantially higher, than that authorized by |aw, t he
incorrectly communi cated sentence does not constitute a Bangert
violation and wll not, as a matter of law, be sufficient to
show that the defendant was deprived of his constitutional right
to due process of |aw
B. Application to Cross

41 We conclude that Cross has not nade a prima facie
showing that the circuit court failed to conply with § 971.08 or
the requirenents outlined in Brown and Bangert when he was
m sinformed of the potential maxi num punishnent. Cross was

informed of a punishnment greater than what the |[aw provi ded—=25

years of initial confinement and 15 years of extended
supervision, instead of 20 years of initial confinenent followed

by 10 years of extended supervision. Wile the determ nation of

when a difference is "substantial" wll depend on the facts of
the case, the difference in this case is, in our view, not
substanti al . W therefore find that Cross did understand the

range of punishnments and did not make a prima facie show ng that

the circuit court failed in its duties under § 971.08 and our

19
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Bangert 1line of cases. Accordingly, Cross's plea was nmade
knowi ngly, voluntarily, and intelligently.

142 W also conclude that Coss has not shown plea
wi thdrawal is necessary to correct a manifest injustice. Before
sentencing, the court should permt a plea withdrawal for "any

fair and just reason.” State v. Garcia, 192 Ws. 2d 845, 861,

532 N.W2d 111 (1995). After sentencing, however, a guilty plea
may not be w thdrawn unless the defendant proves by clear and
convincing evidence that wthdrawal is necessary to correct a
mani f est injustice. Thomas, 232 Ws. 2d 714, ¢{16. The hi gher
post -sentencing burden reflects the State's interest in the
finality of convictions, and reflects the fact that the
presunption of innocence no |onger exists. Id. A mani f est
injustice occurs when there has been "a serious flaw in the
fundanmental integrity of the plea." Id. (quoting State v.
Nawr ocke, 193 Ws. 2d 373, 379, 534 NW2d 624 (C. App. 1995)).
The only flaw Cross points to is that the plea was nade wth a
m sunder st andi ng of the preci se maxi num sent ence.

143 W believe Cross's solem adm ssion in open court that
he had sexual contact with his ten-year-old great-granddaughter
should not be thrown aside. Cross entered into a highly
favorabl e plea agreenent. Under the original charge, first
degree sexual assault, Cross understood that he faced a naxi mum
sentence of 60 years. He agreed to plead guilty to second
degree sexual assault, which he understood as subjecting himto
40 years inprisonnent. In fact, the reduced charge resulting

from the plea agreenent was even nore favorable to him than he

20



No. 2009AP3- CR

t hought when he entered into it, because it reduced his maxi mum
exposure to 30 years. The record also reflects that the
prosecutor could have charged him with nultiple counts of first
degree sexual assault, which would have likely made the State's
case stronger. Cross's plea agreenent provided him wth
benefits that were only enhanced by the reduced naximm
sent ence.

44 1n short, the burden is on Cross to denonstrate that
he should be allowed to withdraw his plea to correct a manifest
i njustice. Cross has not net that burden, and therefore, his
conviction and sentence are affirned.

| V. CONCLUSI ON

145 We hold that where a defendant is told that he faces a
maxi mum possi bl e sentence that is higher, but not substantially
hi gher, than that authorized by law, the circuit court has not
violated the plea colloquy requirenments outlined in Ws. Stat.
8§ 971.08 and our Bangert |line of cases. In other words, where a
defendant pleads guilty with the understanding that he faces a
hi gher, but not substantially higher, sentence than the |aw
allows, the circuit court has still fulfilled its duty to inform
the defendant of the range of punishnents. Therefore, the
defendant is not entitled to an evidentiary hearing, and plea
w thdrawal remains in the discretion of the circuit court and
will not be disturbed unless the defendant shows that it is
necessary to correct a manifest injustice.

146 In this case, Coss was told he faced a maxinmm
exposure of 25 years initial confinement wth 15 years extended
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supervision, when the actual maximum was 20 years initial
confinement with 10 years extended supervision. We concl ude
that Cross pled guilty under the belief that he faced a higher,
but not substantially higher, maxi num penalty. We hold that as
a matter of law, Cross's plea was therefore nmade know ngly,
voluntarily, and intelligently. Moreover, Cross has not
denonstrated that withdrawal of his plea is necessary to correct
a manifest injustice. Accordingly, the judgnent and order of
the circuit court is affirned.

By the Court.—Fhe judgnent and order of the circuit court

is affirned.
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147 SH RLEY S. ABRAHAMSON, C.J. (concurring). | do not
join the mpjority opinion because it unnecessarily departs from
Ws. Stat. § 971.08 and this court's precedents in State v.
Bangert, 131 Ws. 2d 246, 389 N W2d 12 (Ws. 1986), and its
progeny, including State v. Brown, 2006 W 100, 293 Ws. 2d 594,

716 N.W2d 906. Bangert was decided in 1986. It was reaffirned
by Brown in 2006. The Bangert |line of cases sets down sinple,
relatively "bright-line" rules in this area of the law, and
there is no indication the framework is not working. Wy

disturb it now?

148 1 conclude that Cross's notion to withdraw his plea
satisfied the two requirenents set forth in Bangert. Unlike the
majority opinion, | conclude that Cross made a prima facie

showi ng  of a violation of § 971.08(1)(a) (a "Bangert
violation"), namely that he was msinforned about the maximm
penal ti es. Wen a defendant is told that he faces a higher
puni shment than provided by law and pleads guilty, the plea
colloquy is on its face defective wunder Bangert. The
defendant's notion contained the proper allegation that he "did
not know or wunderstand the information that should have been
provided at the plea hearing.” | therefore conclude that Cross
was entitled to a Bangert hearing at which the State had the
burden of proof by clear and convincing evidence that the
defendant's plea was know ng, voluntary, and intelligent despite

the deficiencies in the plea hearing.
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149 Wsconsin Stat. 8§ 971.08(1)(a) requires a circuit
court, before accepting a plea of guilty or no contest, to
"[a]ddress the defendant personally and determ ne that the plea
is made voluntarily wth understanding of the nature of the

charge and the potential punishnment if convicted."

150 Bangert and Brown interpreted "potential punishment if

convicted" to mean "the range of punishnments to which he [the
defendant] is subjecting hinself by entering a plea.” Bangert,

131 Ws. 2d at 261-62; Brown, 293 Ws. 2d at 617. VWhen the

circuit court does not establish the defendant's understanding
of "the range of punishnments,” the defendant can nake a prim
facie showing of a "Bangert violation,” which entitles the
def endant to an evidentiary hearing. See majority op., 919-20.
51 In the present case, a hurriedly convened Bangert
hearing was held in the circuit court. The State had the burden
of proving by clear and convincing evidence that the defendant's

plea was knowing, voluntary, and intelligent despite the

deficiencies in the plea hearing. The State called Cross's
trial counsel as a wtness. Trial counsel testified that she
told the defendant the wong maximum penalty. Def ense counse
called Cross as a wtness. Cross stated that he had an

incorrect understanding of the penalties when he entered his
guilty plea.

152 What cones through loud and clear from the Bangert
hearing is that all the participants were acting in good faith
and that none of them knew the correct statutory puni shnent—~not

the court, not the prosecutor, not the defense counsel, and not
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the defendant. The probl em about the punishnment arose because a
statute had changed and no one was applying the law in effect at
the relevant time.! It is hard to conceive that the defendant
knew the correct penalty, but none of the legally trained people
knew it.

153 No matter how you cut it, Cross was m sinfornmed about

the "potential punishnent,” the "range of punishnents,” to which

he was subjecting hinself by entering a guilty plea. "Potentia
puni shnent"? or "range of punishnments"® nmeans the precise
puni shment set forth in the statutes. These phrases do not

either say or nean that the defendant should be told the
"approxi mate" statutory punishment. The majority opinion now
says these phrases nean, in effect, "close enough for a crimnal
case."

154 The mpjority has established one set of rules for
cases in which msinformation about puni shent is "not
substantially higher" than the statutory punishnent and anot her
set of rules for cases in which msinformati on about puni shnment
is "substantially higher." See mmjority op., 14. Nei t her Ws.
Stat. 8 971.08 nor any case cited by the majority has previously
used a standard of "substantially higher." The majority does
not elaborate on the neaning of "substantially higher.™ The

majority opinion has, in ny opinion, departed from a clear and

! The majority opinion discusses the nature of the mistake
at 711 & nn. 5-6.

2 Ws. Stat. § 971.08(1)(a).

% State v. Brown, 293 Ws. 2d at 617; mmjority op., Y18.
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sinple rule to wunnecessarily open a judicially crafted gray
area, inviting further Ilitigation centered on the meaning of
"substantially higher."*

55 Rather than enter this gray area, | resolve this case
by applying the existing framework of the |aw under Ws. Stat

8§ 971.08, Bangert, and Brown. No court has ruled on whether the

State carried its burden at the Bangert hearing that was held in
the present case. The majority fails to do so because it
concl udes a Bangert hearing was not necessary.

56 The issues under ny analysis becone two-fold: First,
whether the State carried its burden at the Bangert hearing to
prove by clear and convincing evidence that the defendant's plea
was know ng, voluntary, and intelligent despite the deficiencies
in the plea hearing; and second, whether the defendant has
otherwise carried his burden to show that wthdrawal s
necessary to correct a manifest injustice, that is, a serious

flaw in the fundamental integrity of the plea.® Because of the

posture of the case, | shall treat these two anal yses together.
4 Cf. State v. Imani, 2010 W 66, _ Ws. 2d ,
NwW2d _ (Crooks, J., concurring in part & dissenting in part)

(discussing State v. Klessig, 211 Ws. 2d 194, 564 N W2d 716
(1997)).

> "When a defendant seeks to withdraw a guilty plea after
sentencing, he nust prove, by clear and convincing evidence,
that a refusal to allow withdrawal of the plea would result in
"mani fest injustice.’ One way for a defendant to neet this
burden is to show that he did not knowi ngly, intelligently, and
voluntarily enter the plea.” State v. Brown, 2006 W 100, 918,
293 Ws. 2d 594, 716 N wW2d 906 (2006). Here the primry
di sput e i's whet her t he pl ea was ent er ed knowi ngly,
intelligently, and voluntarily.
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157 Although | am concerned that this case is close to the
line of inappropriate judicial assunptions and speculations
about what a defendant knew, would do, or should have done in
deciding whether to enter a gquilty plea, | nevertheless
conclude, on the basis of the unusual facts of the present case
and the limted record, that the defendant's plea was know ng,
voluntary, and intelligent and that no constitutional flaw or
mani fest injustice undermnes the integrity of the guilty plea.

158 Cross had a very favorable plea agreenent. Hi s
potential punishment on the original charges was 60 years
i mpri sonment (40 years' initial confi nenent). The
m sinformati on of the potential punishnent on the anmended charge
was 40 years' inprisonnent (25 years' initial confinenent). The
correct information about the anended information was 30 years'
i mprisonnment (20 years' initial confinenment). Thus, once the
error was discovered, the plea agreenent actually gave Cross a
better deal than it appeared at the tinme he entered his plea
The plea agreenment was also favorable because the prosecutor
agreed to recommend only two years' inprisonnent concurrent with
his existing Mnnesota sentence. The fact that the sentencing
judge disregarded the prosecutor's recomendation after the
def endant entered his plea, see mgjority op., 9110, does not
af fect whether the plea was know ng, voluntary, and intelligent
at the tinme it was entered.

159 Under these circunstances, regardless of who has the
burden of proof, | cannot conclude that the m sinformati on about

the potential punishnent, arising from a good faith m stake of
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all involved, defeated the know ng, voluntary, and intelligent
nature of Cross's guilty plea.

60 For the foregoing reasons, I concur and wite
separately.

61 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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