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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Affirmed and 

cause remanded.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 r ever si ng an or der  

gr ant i ng summar y j udgment  t o Jackson Count y. 2  I n 1977,  Car l  

Nemi t z pur chased an easement  f r om t he Count y gr ant i ng hi m sand 

                                                 
1 Bor ek Cr anber r y Mar sh,  I nc.  v.  Jackson Count y,  2009 WI  App 

129,  321 Wi s.  2d 437,  773 N. W. 2d 522.  

2 The j udge or i gi nal l y assi gned t o t he case,  Judge Ger al d W.  
Laabs,  r ecused hi msel f  because he dr af t ed t he easement  at  i ssue 
i n t hi s case.   Judge John A.  Damon pr esi ded i n Judge Laabs'  
st ead.  
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r emoval  and wat er  f l owage r i ght s t o Count y l and adj acent  t o hi s 

pr oper t y.   The wat er  f l owage r i ght s wer e gr ant ed t o " CARL 

NEMI TZ,  hi s hei r s,  and assi gns"  whi l e t he sand r emoval  r i ght s 

wer e gr ant ed t o " t he Gr ant ee, "  who i s descr i bed i n t he deed as 

" CARL NEMI TZ. "   Nemi t z l at er  t r ansf er ed hi s l and,  al ong wi t h hi s 

sand r emoval  r i ght s and wat er  f l owage r i ght s,  t o Jul i us and 

Dar l ene Bor ek ( t he " Bor eks" ) ,  who t hen t r ansf er ed t hem t o Bor ek 

Cr anber r y Mar sh,  I nc.  ( " BCM" ) .  

¶2 When BCM at t empt ed t o exer ci se t he sand r emoval  r i ght s 

( now al most  30 year s af t er  t he or i gi nal  conveyance t o Nemi t z) ,  

t he Count y obj ect ed on t he gr ounds t hat  t he sand r emoval  r i ght s 

wer e non- t r ansf er abl e.   BCM br ought  sui t ,  and t he ci r cui t  cour t  

agr eed wi t h t he Count y t hat  t he sand r emoval  r i ght s wer e non-

t r ansf er abl e because t hey had been gr ant ed t o Nemi t z al one,  and 

not  " Nemi t z,  hi s hei r s,  and assi gns"  as t he wat er  f l owage r i ght s 

had been gr ant ed.   The cour t  of  appeal s r ever sed,  hol di ng t hat  

Wi s.  St at .  § 706. 10( 3)  ( 1977- 78) , 3 whi ch makes wor ds of  

i nher i t ance unnecessar y and cr eat es a pr esumpt i on i n f avor  of  

t r ansf er abi l i t y ,  r equi r ed t he cour t  t o i nt er pr et  t he deed as 

conveyi ng t r ansf er abl e sand r emoval  r i ght s.  

¶3 Thus,  t he quest i on bef or e us i s whet her  t he 1977 

easement  gr ant ed Nemi t z a t r ansf er abl e r i ght  t o r emove sand f r om 

Count y l and.   We hol d t hat  i t  di d.   Wi sconsi n St at .  § 706. 10( 3)  

pr ovi des t hat  ever y conveyance of  an i nt er est  i n l and conveys 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 1977- 78 ver si on unl ess ot her wi se i ndi cat ed.  
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f ul l  t i t l e t o t hat  i nt er est  unl ess t he l anguage of  t he 

conveyance i ndi cat es ot her wi se by expr ess l anguage or  necessar y 

i mpl i cat i on.   We concl ude t hat  t he easement  does not  cont ai n an 

expr ess st at ement  or  necessar y i mpl i cat i on t hat  onl y a l i mi t ed,  

non- t r ansf er abl e r i ght  t o r emove sand was conveyed.   We 

t her ef or e af f i r m t he deci s i on of  t he cour t  of  appeal s and r emand 

f or  t he c i r cui t  cour t  t o ent er  an or der  gr ant i ng BCM' s mot i on 

f or  summar y j udgment .  

I .  BACKGROUND 

¶4 I n 1977,  Car l  Nemi t z,  who owned mar sh l and adj acent  t o 

f or est  l and owned by Jackson Count y,  pur chased an easement  f r om 

t he Count y f or  $500. 00.   That  easement  gr ant ed Nemi t z wat er  

f l owage r i ght s and sand r emoval  r i ght s t o t he nei ghbor i ng Count y 

l and f or  t he pur pose of  cr anber r y cul t i vat i on on Nemi t z ' s mar sh. 4 

                                                 
4 Fl owage r ef er s t o al l owi ng wat er  t o f l ow on and of f  of  t he 

adj oi ni ng l and.   Fl owage r i ght s can be ver y i mpor t ant  t o 
cr anber r y cul t i vat i on because cr anber r i es ar e gr own i n wat er ,  
and at  cer t ai n poi nt s i n t he pr ocess,  t he wat er  i n t he bogs has 
t o be dr ai ned of f .   Sand i s al so i mpor t ant  t o cr anber r y 
cul t i vat i on.   When t he cr anber r y mar sh f r eezes over  i n wi nt er ,  
t he i ce on t op of  t he bog i s sanded——t hat  i s,  cover ed wi t h a 
l ayer  of  sand——so t hat  when t he i ce mel t s,  t he sand set t l es,  
f i l l i ng i n under  t he cr anber r y pl ant s so t hat  t he pl ant s r emai n 
at  an appr opr i at e har vest abl e hei ght ,  t her eby opt i mi zi ng 
pr oduct i on.   Thus,  bot h wat er  f l owage and sand ar e i mpor t ant  i n 
t he cr anber r y i ndust r y.  
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¶5 The deed gr ant i ng Nemi t z wat er  f l owage and sand 

r emoval  r i ght s i s ent i t l ed " Easement  f or  Fl owage Ri ght s"  ( " 1977 

deed" ) . 5  I t  cont ai ns t he f ol l owi ng r el evant  l anguage:  

THI S EASEMENT,  made t hi s 12t h day of  May,  1978,  
bet ween JACKSON COUNTY,  a Muni ci pal  Cor por at i on,  
Gr ant or ,  and CARL NEMI TZ,  of  RFD 1,  War r ens,  
Wi sconsi n,  Gr ant ee.  

WI TNESSETH,  That  f or  and i n consi der at i on of  t he 
sum of  Fi ve Hundr ed ( $500. 00)  dol l ar s,  pai d by t he 
Gr ant ee t o t he Gr ant or ,  .  .  .  t he Gr ant or  does her eby 
gr ant  and convey t o CARL NEMI TZ,  hi s hei r s,  and 
assi gns,  an easement  f or  f l owage wi t h f ul l  r i ght  and 
pr i v i l ege t o f l ow wi t h wat er  t he f ol l owi ng descr i bed 
l ands si t uat ed i n t he Town of  Knapp,  Jackson Count y,  
Wi sconsi n .  .  .  .  

THAT THI S EASEMENT,  shal l  be per pet ual  pr ovi di ng 
t hat  t he f l owage r i ght s her eby gr ant ed ar e bei ng used 
f or  t he pur pose of  cr anber r y cul t ur e.  

AND,  t he Gr ant or  does her eby gr ant  and convey t o 
t he Gr ant ee t he f ur t her  r i ght  and pr i v i l ege t o r emove 
sand f r om t he above descr i bed l ands t o be used f or  t he 
pur pose of  cr anber r y cul t ur e upon t he Gr ant ee' s 
adj acent  l ands.  

( Emphasi s added. )  

¶6 I n 1978,  Nemi t z sol d t he cr anber r y mar sh t o t he 

Bor eks.   Besi des t r ansf er i ng t he l and i t sel f ,  t he deed 

t r ansf er i ng t he mar sh f r om Nemi t z t o t he Bor eks ( " 1978 deed" )  

                                                 
5 The " Easement  f or  Fl owage Ri ght s"  i n t he r ecor d bef or e us 

i s act ual l y dat ed May 12,  1978.   That  document  i ndi cat es t hat  i t  
was " gi ven f or  t he pur pose of  cor r ect i ng an er r oneous 
descr i pt i on as r ecor ded i n Vol ume 226 of  Recor ds,  on page 751 
and as Document  #212830. "   The or i gi nal  deed i s not  i n t he 
r ecor d.   However ,  t he par t i es agr ee t hat  t he or i gi nal  deed was 
execut ed somet i me i n 1977,  and t hat  t he deed i n t he r ecor d i s 
i dent i cal  t o t he 1977 document  i n al l  r egar ds r el evant  t o t hi s 
case.  
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al so t r ansf er ed t he f l owage and sand r emoval  r i ght s t hat  Nemi t z 

pur chased f r om t he Count y i n 1977. 6  The Bor eks l at er  t r ansf er ed 

t he l and and t hei r  i nt er est  i n t he f l owage and sand r emoval  

r i ght s t o BCM. 7 

¶7 For  decades,  BCM used sand f r om i t s own l and t o suppl y 

i t s cr anber r y cul t i vat i on needs.   At  some poi nt  pr i or  t o t he 

commencement  of  t hi s sui t ,  BCM i nf or med t he Count y t hat  i t  

i nt ended t o st ar t  r emovi ng sand f r om Count y l and pur suant  t o t he 

1977 deed.   The Count y di sput ed BCM' s r i ght  t o r emove sand,  

ar gui ng t hat  t he sand r emoval  r i ght s sol d t o Nemi t z wer e 

per sonal  t o Nemi t z and t her ef or e not  t r ansf er abl e t o t he Bor eks 

or  BCM.  

¶8 On Apr i l  13,  2007,  BCM f i l ed sui t  i n Jackson Count y 

Ci r cui t  Cour t ,  John A.  Damon,  Judge,  seeki ng ( 1)  a decl ar at or y 

j udgment  t hat  BCM i s t he l egal  owner  of  t he sand r emoval  r i ght s;  

( 2)  compensat or y damages i n t he f or m of  l ost  pr of i t s;  and ( 3)  

r ei mbur sement  of  expenses ar i s i ng as a r esul t  of  t he 

cont r over sy.   On cr oss- mot i ons f or  summar y j udgment ,  t he c i r cui t  

cour t  gr ant ed summar y j udgment  t o t he Count y and di smi ssed BCM' s 

c l ai ms.   The cour t  concl uded t hat  t he necessar y i mpl i cat i on of  

                                                 
6 The 1978 deed st at ed i n r el evant  par t  as f ol l ows:  " The 

gr ant or s f ur t her  convey t o t he gr ant ees,  t hei r  hei r s and 
assi gns,  al l  of  t hei r  r i ght s i n and t o an easement  execut ed i n 
f avor  of  t hem by Jackson Count y concer ni ng f l owage r i ght s and 
sand r i ght s. "  

7 The deed t r ansf er i ng t he l and and t he f l owage and sand 
r emoval  r i ght s f r om t he Bor eks t o BCM i s not  i n t he r ecor d.   
Never t hel ess,  t he par t i es agr ee t hat  t he t r ansact i on t ook pl ace.  
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t he i ncl usi on of  " hei r s and assi gns"  i n t he f l owage gr ant  and 

t he omi ssi on of  t hat  l anguage i n t he sand r emoval  gr ant ,  i s  t hat  

t he par t i es i nt ended f or  t he f or mer  t o be t r ansf er abl e and t he 

l at t er  be per sonal  t o Nemi t z ( and t hus not  t r ansf er abl e t o or  

enf or ceabl e by BCM) .  

¶9 BCM appeal ed.   I n a publ i shed opi ni on,  t he cour t  of  

appeal s r ever sed t he ci r cui t  cour t ,  f i ndi ng t hat  t he r i ght  t o 

r emove sand was not  per sonal  t o Nemi t z and was t hus t r ansf er abl e 

t o t he Bor eks and t hence t o BCM.   Bor ek Cr anber r y Mar sh,  I nc.  v.  

Jackson Count y,  2009 WI  App 129,  ¶14,  321 Wi s.  2d 437,  773 

N. W. 2d 522.   Mor e speci f i cal l y,  t he cour t  hel d t hat  t he 

pr esumpt i on of  t r ansf er abi l i t y  of  i nt er est s i n Wi s.  St at .  

§ 706. 10( 3)  appl i ed because t her e was no expr ess l anguage t o t he 

cont r ar y,  and t he omi ssi on of  " hei r s and assi gns"  i n t he sand 

r emoval  gr ant  di d not  cr eat e a necessar y i mpl i cat i on t hat  t he 

par t i es i nt ended t hat  r i ght  t o be non- t r ansf er abl e.   I d. ,  ¶¶12-

14.   I t  f ur t her  hel d t hat  t he i nst r uct i on i n Br ody v.  Long8 t hat  

deeds shoul d be const r ued i n f avor  of  muni ci pal i t i es does not  

appl y her e because t hi s case i s not  a c l ose cal l .   I d. ,  ¶16.  

¶10 The Count y t hen pet i t i oned t hi s cour t  f or  r evi ew,  

whi ch we gr ant ed.  

I I .  STANDARD OF REVI EW 

¶11 Thi s case comes bef or e us on summar y j udgment .   We 

r evi ew t he gr ant  of  a mot i on f or  summar y j udgment  de novo,  and 

appl y t he met hodol ogy speci f i ed i n Wi s.  St at .  § 802. 08.   Appl e 

                                                 
8 13 Wi s.  2d 288,  108 N. W. 2d 662 ( 1961) .  
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Val l ey Gar dens Ass' n,  I nc.  v.  MacHut t a, 2009 WI  28,  ¶12,  316 

Wi s.  2d 85,  763 N. W. 2d 126.   That  i s,  we det er mi ne whet her  t her e 

i s any genui ne i ssue as t o any mat er i al  f act ,  and i f  not ,  whi ch 

par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   I d.  

¶12 The pr esent  case r equi r es us t o det er mi ne t he meani ng 

and scope of  an easement .   Easement s ar e cr eat ed by deeds,  and 

we const r ue deeds accor di ng t o t he i nt ent i ons of  t he par t i es t o 

t he deed.   Konneker  v.  Romano,  2010 WI  65,  ¶26,  ___ Wi s.  2d ___,  

___ N. W. 2d ___.   The pr oper  const r uct i on of  an easement  i s a 

quest i on of  l aw t hat  we r evi ew de novo.   Hunt er  v.  Keys,  229 

Wi s.  2d 710,  715,  600 N. W. 2d 269 ( Ct .  App.  1999) .  

I I I .  DI SCUSSI ON 

¶13 The quest i on bef or e us i s whet her  t he sand r emoval  

r i ght s conveyed i n t he easement  bet ween t he Count y and Nemi t z 

wer e per sonal  t o Nemi t z,  or  whet her  t hey wer e f ul l y 

t r ansf er abl e.  

¶14 An easement  i s an i nt er est  i n l and possessed by 

anot her .   Goj mer ac v.  Mahn,  2002 WI  App 22,  ¶18,  250 Wi s.  2d 1,  

640 N. W. 2d 178.   " An easement  cr eat es a nonpossessor y r i ght  t o 

ent er  and use l and i n t he possessi on of  anot her  and obl i gat es 

t he possessor  not  t o i nt er f er e wi t h t he uses aut hor i zed by t he 

easement . "   Rest at ement  ( Thi r d)  of  Pr op. :  Ser vi t udes § 1. 2 ( 1)  

( 2000) .   Easement s may be ei t her  appur t enant  easement s or  

easement s i n gr oss.   Goj mer ac,  250 Wi s.  2d 1,  ¶18.   An easement  

appur t enant  t i es t he r i ght s or  obl i gat i ons of  a ser vi t ude t o 

owner shi p or  occupancy of  t he l and,  and t hus i t  i s  t r ansf er ed 

wi t h t he l and.   I d.   An easement  i n gr oss does not  t i e t he 
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benef i t s or  bur dens of  a ser vi t ude t o t he l and,  and may be 

per sonal  or  t r ansf er abl e.   I d. ,  ¶18 & n. 5.  

¶15 At  common l aw,  t he sand r emoval  r i ght s at  i ssue her e 

woul d be cl assi f i ed as a pr of i t  à pr endr e.   Li ke an easement ,  a 

pr of i t  à pr endr e,  now gener al l y known si mpl y as a " pr of i t "  ( see 

Rest at ement  ( Thi r d)  of  Pr op. :  Ser vi t udes § 1. 2 cmt .  f ) ,  i s  al so 

an i nt er est  i n l and t hat  i nvol ves t he addi t i onal  power  t o 

acqui r e or  r emove t hi ngs f r om t he l and.   Van Camp v.  Menomi nee 

Ent er s. ,  I nc. ,  68 Wi s.  2d 332,  343,  228 N. W. 2d 664 ( 1975) .   

Ri ght s of t en associ at ed wi t h a pr of i t  i ncl ude hunt i ng and 

f i shi ng r i ght s,  mi ner al  and t i mber  r i ght s,  and,  as i n t he case 

at  bar ,  sand r emoval  r i ght s.   I d. ;  Fi gl i uzzi  v.  Car caj ou 

Shoot i ng Cl ub,  184 Wi s.  2d 572,  581,  516 N. W. 2d 410 ( 1994) ;  Gr ay 

v.  Handy,  208 N. E. 2d 829,  831- 32 ( Mass.  1965) .   Bot h an easement  

and a pr of i t  wer e di st i ngui shed i n t he common l aw f r om a mer e 

l i cense,  whi ch di d not  qual i f y as an i nt er est  i n r eal  pr oper t y 

and was r evocabl e by i t s ver y nat ur e.   Van Camp,  68 Wi s.  2d at  

344.   I n 1994,  t hi s cour t  hel d t hat  t her e i s no meani ngf ul  l egal  

di st i nct i on bet ween an easement  and a pr of i t .   Fi gl i uzzi ,  184 

Wi s.  2d at  583.   The Rest at ement  i n f act  def i nes a pr of i t  as an 

easement  wi t h addi t i onal  r i ght s.   Rest at ement  ( Thi r d)  of  Pr op. :  

Ser vi t udes § 1. 2( 2)  & cmt .  e ( 2000) .  

¶16 I t  i s  c l ear  t hat  t he wat er  f l owage r i ght s and t he sand 

r emoval  r i ght s i n t he deed bet ween Nemi t z and t he Count y each 

const i t ut es an i nt er est  i n t he l and.   Bot h par t i es concede t hat  

t he i nt er pr et i ve i nst r uct i ons i n Wi s.  St at .  § 706. 10( 3)  pl ay a 

r ol e i n t he pr oper  i nt er pr et at i on of  conveyances of  l and and 
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i nt er est s i n l and.   The di ssent ,  however ,  chal l enges whet her  t he 

st at ut e appl i es t o i nt er est s i n l and at  al l .   See di ssent ,  ¶¶57-

63.  

¶17 Wi sconsi n St at .  § 706. 10( 3)  has exi st ed i n some f or m 

si nce 1874.   The f i r st  i t er at i on of  t he st at ut e abr ogat ed t he 

common l aw r ul e by pr ovi di ng:  " I n al l  conveyances of  l and 

her eaf t er  made i n t hi s st at e,  wor ds of  i nher i t ance shal l  not  be 

necessar y i n or der  t o cr eat e or  convey a f ee .  .  .  . "   § 1,  ch.  

316,  Laws of  1874.  

¶18 The l egi s l at ur e amended t he st at ut e i n 1878 t o 

pr ovi de:  

I n conveyances of  l ands,  wor ds of  i nher i t ance shal l  
not  be necessar y t o cr eat e or  convey a f ee,  and ever y 
gr ant  of  l ands or  any i nt er est  t her ei n shal l  pass al l  
t he est at e or  i nt er est  of  t he gr ant or ,  unl ess t he  
i nt ent  t o pass a l ess est at e or  i nt er est  shal l  appear  
by expr ess t er ms or  be necessar i l y  i mpl i ed i n t he 
t er ms of  such gr ant .  

Wi s.  St at .  § 2206 ( 1878) .   The annot at ed ver si on of  t he next  

publ i shed edi t i on of  t he st at ut es ( i n 1889)  st at es t hat  t hi s new 

st at ut e was composed of  t he 1874 ver si on,  " wi t h addi t i on of  

wor ds f r om t he New Yor k st at ut e t o gi ve i t  f ul l  ef f ect . "  

¶19 The New Yor k st at ut e upon whi ch our s was based st at ed:  

The t er m " hei r s"  or  ot her  wor ds of  i nher i t ance,  shal l  
not  be r equi s i t e t o cr eat e or  convey an est at e i n f ee;  
and ever y gr ant  or  devi se of  r eal  est at e,  or  any 
i nt er est  t her ei n,  her eaf t er  t o be execut ed,  shal l  pass 
al l  t he est at e or  i nt er est  of  t he gr ant or  or  t est at or ,  
unl ess t he i nt ent  t o pass a l ess est at e or  i nt er est  
shal l  appear  by expr ess t er ms,  or  be necessar i l y  
i mpl i ed i n t he t er ms of  such gr ant .  
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1 N. Y.  Rev.  St at .  pt .  2,  ch.  1,  t i t .  5,  § 1 ( 1835)  ( quot ed i n 

Whi t ney v.  Ri char dson,  13 N. Y. S.  861,  862 ( N. Y.  Gen.  Ter m 

1891) ) .   Faced wi t h t he quest i on of  whet her  t hat  st at ut e appl i ed 

t o easement s,  t he Supr eme Cour t  of  New Yor k concl uded t hat  i t  

di d,  hol di ng t hat  an easement  was an " est at e i n f ee"  under  t he 

st at ut e.   Whi t ney,  13 N. Y. S.  at  862 ( i nt er pr et i ng Nel l i s  v.  

Munson,  15 N. E.  739,  741 ( N. Y.  1888) ) ;  see al so N. Y.  Jur .  2d 

Easement s,  § 30 ( 1997)  ( " The s t at ut e pr ovi di ng t hat  t he t er m 

' hei r s '  or  ot her  wor ds of  i nher i t ance ar e not  necessar y t o 

convey an est at e i n f ee s i mpl e al so appl i es t o t he cr eat i on of  

an easement  .  .  .  . " ) . 9 

¶20 I n 1969,  t he Wi sconsi n l egi s l at ur e r evi sed and 

r enumber ed our  st at ut e.   I t  now r eads:   

I n conveyances of  l ands wor ds of  i nher i t ance shal l  not  
be necessar y t o cr eat e or  convey a f ee,  and ever y 
conveyance shal l  pass al l  t he est at e or  i nt er est  of  
t he gr ant or  unl ess a di f f er ent  i nt ent  shal l  appear  
expr essl y or  by necessar y i mpl i cat i on i n t he t er ms of  
such conveyance.  

Wi s.  St at .  § 706. 10( 3) .   We wer e unabl e t o f i nd any evi dence,  

t ext ual  or  ext r a- t ext ual ,  t hat  t hese r evi s i ons r ef l ect ed a 

l egi s l at i ve i nt ent  t o change t he meani ng of  t he st at ut e.   

Rat her ,  t he changes appear  mer el y st y l i s t i c .   For  exampl e,  t he 

l egi s l at ur e changed t he phr ase,  " ever y gr ant  of  l ands or  any 

                                                 
9 Ot her  st at es wi t h near l y i dent i cal  l anguage have si mi l ar l y 

i nt er pr et ed t hei r  st at ut es t o i ncl ude easement s as wel l  as 
conveyances of  l and.   See,  e. g. ,  Pr esbyt er i an Chur ch of  Osceol a,  
Cl ar ke Count y v.  Har ken,  158 N. W.  692 ( I owa 1916) ;  Kar mul l er  v.  
Kr ot z,  18 I owa 352 ( 1865) ;  Br own v.  Redf er n,  541 S. W. 2d 725 ( Mo.  
Ct .  App.  1976) .  
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i nt er est  t her ei n, "  t o s i mpl y " conveyance. "   A " conveyance"  i s 

def i ned as a wr i t t en i nst r ument  evi denci ng a t r ansact i on 

gover ned by Chapt er  706,  whi ch woul d i ncl ude bot h a gr ant  of  

l and and t he conveyance of  an i nt er est  i n l and.   See 

§ 706. 01( 3) .  

¶21 Unl i ke t he di ssent ,  we f i nd t he st at ut e t o be 

suf f i c i ent l y c l ear  t hat  i t  appl i es t o easement s.   See Di ssent ,  

¶¶57- 63.   We see cl ues i n t he second cl ause of  t he st at ut e,  

whi ch st at es,  " ever y conveyance shal l  pass al l  t he est at e or  

i nt er est  of  t he gr ant or . "   The conj unct i ve " or "  means t hat  some 

conveyances cont empl at ed by t he st at ut e wi l l  i ncl ude an est at e,  

whi l e some may i ncl ude onl y i nt er est s i n t he l and.   The pr e- 1969 

ver si on of  t he st at ut e f ur t her  makes cl ear  t hat  t he cur r ent  

st at ut e' s use of  " conveyance"  i s meant  t o be shor t hand f or  

" ever y gr ant  of  l ands or  any i nt er est  t her ei n. "   And i f  t her e 

wer e any doubt ,  cour t s i n ot her  st at es wi t h si mi l ar  st at ut es,  

i ncl udi ng t he New Yor k st at ut e upon whi ch our s was based,  have 

const r ued t hi s l anguage t o appl y t o easement s as wel l  as 

conveyances of  l and.   See supr a ¶19 & not e 9.  

¶22 Thus,  t hough a cur sor y r eadi ng of  § 706. 10( 3)  mi ght  

suggest  t hat  i t s pr ovi s i ons do not  gover n easement s,  t he t ext ual  

c l ues,  st at ut or y  hi st or y,  and t he i nt er pr et at i on of  i t s  s i st er  

st at ut es make cl ear  t hat  t he i nt er pr et i ve i nst r uct i ons i n t hi s  
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subsect i on appl y t o conveyances of  i nt er est s i n l and l i ke t he 

deed her e. 10 

¶23 Wi sconsi n St at .  § 706. 10( 3) ,  t hen,  pr ovi des t hat  ever y 

t r ansf er  of  an i nt er est  i n l and conveys f ul l  t i t l e t o t hat  

i nt er est ,  i ncl udi ng t he r i ght  t o t r ansf er  t he i nt er est ,  unl ess 

t he conveyance evi nces a di f f er ent  i nt ent  " expr essl y or  by 

necessar y i mpl i cat i on. "  

¶24 The Count y ar gues t hat  t he l anguage of  t he 1977 deed 

does make cl ear  t hat  t he sand r emoval  r i ght s wer e non-

t r ansf er abl e.   I t  mai nt ai ns t hat  t he omi ssi on of  " hei r s and 

assi gns"  i n t he sand r emoval  gr ant ——i n cont r ast  t o t he i ncl usi on 

of  t hat  l anguage i n t he wat er  f l owage gr ant ——const i t ut es expr ess 

l anguage or  at  l east  necessar i l y  i mpl i es t hat  t he or i gi nal  

par t i es i nt ended t he wat er  f l owage r i ght s t o be t r ansf er abl e and 

t he sand r emoval  r i ght s t o be per sonal  t o Nemi t z.   The Count y 

f ur t her  ar gues t hat  under  Br ody v.  Long,  a deed t r ansf er i ng 

r i ght s away f r om a gover nment  ent i t y must  be const r ued i n f avor  

                                                 
10 The Count y ar gues t hat  t he st at ut e i s mer el y a dr af t i ng 

gui de and not  a subst ant i ve t ool  f or  i nt er pr et at i on.   I t  f ur t her  
ar gues t hat  t he st at ut e i s an ext r i nsi c ai d onl y t o be 
consi der ed af t er  a deed i s f i r st  deemed ambi guous.  

The st at ut e r ebut s t hi s,  however .   I t  t el l s  us how deeds 
" shal l "  be const r ued,  and t hus pr ovi des an i nt er pr et i ve ai d f or  
al l  deeds,  not  j ust  ambi guous ones.   Wi s.  St at .  § 706. 10( 3) .   
Mor eover ,  § 706. 01( 1)  st at es t hat  Chapt er  706 " shal l  gover n 
ever y t r ansact i on by whi ch any i nt er est  i n l and i s cr eat ed,  
al i ened,  mor t gaged,  assi gned or  may be ot her wi se af f ect ed i n l aw 
or  i n equi t y. "   The t r ansf er  of  i nt er est s f r om t he Count y t o 
Nemi t z i s no except i on.  
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of  t he gover nment  ent i t y.   13 Wi s.  2d 288,  297,  108 N. W. 2d 662 

( 1961) .  

¶25 BCM ar gues t hat  because pr oper t y i nt er est s ar e f ul l y 

t r ansf er abl e even i n t he absence of  wor ds of  i nher i t ance l i ke 

" hei r s and assi gns, "  t he absence of  " hei r s and assi gns"  i n t he 

1977 deed' s gr ant  of  t he sand r emoval  r i ght s was i mmat er i al ,  and 

t hus t hose r i ght s ar e f ul l y  t r ansf er abl e.  

¶26 The Count y ' s asser t i ons not wi t hst andi ng,  t he deed 

si mpl y does not  pr ovi de any expr ess l anguage st at i ng t hat  t he 

sand r emoval  r i ght s wer e not  f ul l y  t r ansf er abl e.   An expr ess 

l i mi t at i on on t r ansf er abi l i t y  woul d be mani f est  i n l anguage 

af f i r mat i vel y l i mi t i ng t he sand r emoval  r i ght s  t o Car l  Nemi t z .   

I f ,  as t he Count y ar gues,  t he di f f er ence i n gr ant i ng l anguage 

i ndi cat es an i nt ent  t o make one gr ant  t r ansf er abl e and t he ot her  

non- t r ansf er abl e,  such a concl usi on i s i mpl i ed,  not  expr ess.  

¶27 Thus,  t he quest i on i s whet her  t he non- t r ansf er abi l i t y  

of  t he sand r emoval  r i ght s i s a " necessar y i mpl i cat i on"  of  t he 

t er ms of  t he easement .   I n addi t i on t o t hi s st at ut e,  t he 

Wi sconsi n St at ut es use t he phr ase " necessar y i mpl i cat i on"  t hr ee 

ot her  t i mes.   Wi s.  St at .  § 62. 09( 8) ( c)  ( r el at i ng t o mayor al  vet o 

power ) ;  Wi s.  St at .  § 702. 03( 2)  ( r el at i ng t o power s of  

appoi nt ment ) ;  Wi s.  St at .  § 704. 09( 3)  ( r el at i ng t o t he t r ansf er  

of  an i nt er est  owned by a t enant  or  l andl or d) . 11  Each usage 

occur s i n t he phr ase " expr essl y or  by necessar y i mpl i cat i on. "   

                                                 
11 Bef or e t he cour t  of  appeal s deci s i on i n t hi s case,  i t  

does not  appear  t hat  any publ i shed deci s i on i nt er pr et s t he 
phr ase " necessar y i mpl i cat i on"  as used i n § 706. 10( 3) .  
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The l egi s l at ur e' s i nt ent  f or  a " necessar y i mpl i cat i on, "  t hen,  i s 

c l osel y t i ed t o t he concept  of  an " expr ess"  st at ement .   I t  i s 

f ai r  t o say t hat  a necessar y i mpl i cat i on i s one t hat  i s so c l ear  

as t o be expr ess;  i t  i s  a r equi r ed i mpl i cat i on.   Sai d anot her  

way,  wher e t he t er ms of  a conveyance cont ai n a necessar y 

i mpl i cat i on,  an i nt er pr et at i on ot her wi se woul d const i t ut e a 

per ver se mi sconst r uct i on of  t he l anguage.  

¶28 The Count y mai nt ai ns t hat  t he di f f er ence i n l anguage 

bet ween t he gr ant  of  wat er  f l owage r i ght s and t he gr ant  of  sand 

r emoval  r i ght s cr eat es a necessar y i mpl i cat i on t hat  t he sand 

r emoval  r i ght s ar e non- t r ansf er abl e.   The wat er  f l owage r i ght s  

wer e gr ant ed t o " CARL NEMI TZ,  hi s hei r s,  and assi gns, "  whi l e t he 

sand r emoval  r i ght s wer e gr ant ed t o " t he Gr ant ee, "  who i s 

def i ned i n t he deed as " CARL NEMI TZ. "   The Count y ar gues t hat  

t he omi ssi on of  t he " hei r s and assi gns"  l anguage f r om t he sand 

r emoval  gr ant  evi nces a necessar y i mpl i cat i on t hat  t he r i ght s 

wer e non- t r ansf er abl e.   To r ead i t  ot her wi se,  t he Count y 

asser t s,  woul d r ender  t he " hei r s and assi gns"  l anguage mer e 

sur pl usage.   See Goebel  v.  Fi r st  Fed.  Savi ngs & Loan Ass' n of  

Raci ne,  83 Wi s.  2d 668,  680,  266 N. W. 2d 352 ( 1978)  ( " [ C] our t s 

must  avoi d a const r uct i on whi ch r ender s por t i ons of  a cont r act  

meani ngl ess,  i nexpl i cabl e or  mer e sur pl usage. " ) .  

¶29 The Count y ' s i nt er pr et at i on of  t he 1977 deed i s 

cer t ai nl y a r easonabl e one.   I ndeed,  we gener al l y i nt er pr et  t he 

use of  di f f er i ng l anguage i n s i mi l ar  or  r el at ed sect i ons as 

i nt endi ng a di f f er ent  meani ng.   Cf .  Responsi bl e Use of  Rur al  & 

Agr i c.  Land ( RURAL)  v.  Publ i c Ser vi ce Commi ssi on,  2000 WI  129,  
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¶39,  239 Wi s.  2d 660,  619 N. W. 2d 888 ( hol di ng t hat  when wor ds 

ar e used i n one subsect i on of  a st at ut e but  not  anot her  

subsect i on,  a di f f er ent  meani ng i s i nt ended) .   But  t hi s 

i nt er pr et at i on of  t he easement  i s not  a r equi r ed or  necessar y 

one.  

¶30 We f i nd BCM' s i nt er pr et at i on t o be at  l east  as 

r easonabl e as t he Count y ' s r eadi ng.   As BCM expl ai ns,  accor di ng 

t o t he st at ut e' s  i nt er pr et i ve i nst r uct i ons,  t he wor ds " hei r s and 

assi gns"  ( or  any si mi l ar  l anguage)  ar e unnecessar y t o i ndi cat e a 

t r ansf er abl e i nt er est .   Wi s.  St at .  § 706. 10( 3)  ( " [ W] or ds of  

i nher i t ance shal l  not  be necessar y t o cr eat e or  convey a 

f ee .  .  .  . " ) .   As a mat t er  of  l aw,  " Gr ant ee"  t her ef or e has t he 

exact  same meani ng as " Gr ant ee and hi s hei r s and assi gns"  unl ess 

anot her  meani ng i s expr essl y st at ed or  i mpl i ed.   Bot h i ndi cat e 

t he gr ant  of  a f ul l y  t r ansf er abl e i nt er est .   Ther ef or e,  we need 

not  const r ue t hat  phr ase as havi ng any l egal  ef f ect .   See Weber  

v.  Nedi n,  210 Wi s.  39,  46,  246 N. W.  307 ( 1933)  ( det er mi ni ng t hat  

l anguage i n a deed conveyi ng pr oper t y t o one' s " assi gns"  was 

" wi t hout  l egal  ef f ect "  and t her ef or e super f l uous) .   Under  t he 

di r ect i ve of  § 706. 10( 3) ,  t hen,  t he gr ant  of  wat er  f l owage 

r i ght s t o " CARL NEMI TZ,  hi s hei r s,  and assi gns"  and t he gr ant  of  

sand r emoval  r i ght s t o " t he Gr ant ee"  ( who i s i dent i f i ed i n t he 

deed as Nemi t z)  ar e i dent i cal ,  and each conveys a f r eel y 

t r ansf er abl e i nt er est .  

¶31 The r easonabl eness of  BMC' s r eadi ng i s suppor t ed by 

t he easement ' s r ef er ence t o i t sel f  as a s i ngl e easement .   The 

1977 deed i s ent i t l ed " Easement  f or  Fl owage Ri ght s. "   The 
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document  al so speaks of  " t hi s easement "  when gi v i ng t he dat e and 

nami ng t he par t i es ( " THI S EASEMENT,  made t hi s 12t h day of  May,  

1978,  bet ween JACKSON COUNTY .  .  .  and CARL NEMI TZ" ) ,  and when 

expl ai ni ng t hat  t hi s i s a cor r ect ed deed ( see supr a not e 5)  

( " Thi s easement  i s gi ven f or  t he pur pose of  cor r ect i ng an 

er r oneous descr i pt i on .  .  .  . " ) .   An addi t i onal  i nt er nal  

r ef er ence st at es t hat  " THI S EASEMENT,  shal l  be per pet ual  

pr ovi di ng t hat  t he f l owage r i ght s her eby gr ant ed ar e bei ng used 

f or  t he pur pose of  cr anber r y cul t ur e"  ( emphasi s added) .   The 

Count y ar gues t hat  t he r ef er ence t o " t hi s easement "  r ef er s onl y 

t o t he wat er  f l owage r i ght s because t hi s st at ement  i mmedi at el y  

f ol l ows t he gr ant  of  wat er  f l owage.   Whi l e t hi s may be a 

r easonabl e r eadi ng,  anot her  r easonabl e r eadi ng i s t hat  " t hi s 

easement "  r ef er s,  as i t  does i n i t s ot her  i t er at i ons,  t o t he 

document  as a whol e,  and t her ef or e char act er i zes t he sand 

r emoval  r i ght s as per pet ual  as wel l .  

¶32 We f i nd addi t i onal  suppor t  f or  BCM' s r eadi ng i n t he 

f act  t hat  t he easement  cont ai ns t wo expr ess l i mi t at i ons.   Fi r st ,  

t he Count y " expr essl y r eser ved t he r i ght  of  t he publ i c f or  

access t o t he [ Count y]  l and f or  t he pur poses of  hunt i ng and 

f i shi ng. "   Second,  t he sand r emoval  and wat er  f l owage r i ght s 

wer e condi t i oned on t hei r  bei ng " used f or  t he pur pose of  

cr anber r y cul t ur e. "   I t  i s  r easonabl e t o concl ude t hat  had t he 

deed been i nt ended t o l i mi t  t he t r ansf er abi l i t y  of  ei t her  t he 

f l owage or  sand r emoval  r i ght s,  i t  woul d have sai d so expr essl y.   

See FAS,  LLC v.  Bass Lake,  2007 WI  73,  ¶27,  301 Wi s.  2d 321,  733 

N. W. 2d 287 ( " ' [ T] he expr ess ment i on of  one mat t er  excl udes ot her  
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s i mi l ar  mat t er s  t hat  ar e not  ment i oned. ' " )  ( quot i ng Per r a v.  

Menomonee Mut .  I ns.  Co. ,  2000 WI  App 215,  ¶12,  239 Wi s.  2d 26,  

619 N. W. 2d 123) .  

¶33 Thus,  bot h BCM and t he Count y of f er  r easonabl e 

i nt er pr et at i ons of  t he easement .   We si mpl y do not  agr ee wi t h 

t he Count y t hat  i t s r eadi ng——t hat  t he sand r emoval  r i ght s wer e 

i nt ended t o be per sonal  t o Nemi t z and non- t r ansf er abl e——i s 

expr essl y st at ed i n or  a necessar y i mpl i cat i on of  t he t er ms of  

t he easement .   Accor di ngl y,  under  Wi s.  St at .  § 706. 10( 3) ,  t he 

easement  conveyed a f ul l y  t r ansf er abl e i nt er est  i n bot h t he 

wat er  f l owage and sand r emoval  r i ght s.  

¶34 The Count y ' s f i nal  ar gument 12 r est s on a s i ngl e 

sent ence i n Br ody v.  Long st at i ng t hat  " a gr ant  of  l and by a 

publ i c body i s t o be const r ued most  st r ongl y agai nst  t he 

gr ant ee. "   13 Wi s.  2d at  297 ( c i t i ng 6 Thompson,  Real  Pr oper t y 

( per m.  ed. )  571,  § 3365) .   The Count y ar gues t hat  t hi s br i ef  

st at ement  i n Br ody cr eat es a t op- l evel  r ul e of  br oad 

appl i cat i on.  

¶35 We di sagr ee.   The Br ody cour t  di scussed t hi s r ul e onl y 

af t er  havi ng appl i ed or di nar y r ul es of  const r uct i on.   See i d.  at  

293- 96.   Fur t her mor e,  t he Br ody cour t  di d not  even r el y on t he 

                                                 
12 The Count y al so makes a br i ef  and undevel oped ar gument  

t hat  " [ u] nder  t he Count y For est  pr ogr am,  sand and gr avel  
ext r act i on by pr i vat e ent i t i es such as B[ CM]  i s f or bi dden. "   
That  sent ence,  f ound i n t he Count y ' s St at ement  of  Fact s i n i t s 
mai n br i ef ,  i s  t he ext ent  of  i t s  ar gument  on t he i ssue,  and we 
need not  consi der  i t .   Cl ean Wi s. ,  I nc.  v.  Publ i c Ser vi ce 
Commi ssi on,  2005 WI  93,  ¶180 n. 40,  282 Wi s.  2d 250,  700 
N. W. 2d 768 ( " We wi l l  not  addr ess undevel oped ar gument s. " ) .  
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r ul e i n i t s deci s i on,  but  added i t  onl y as an addi t i onal  

i ndependent  basi s f or  i t s  deci s i on.   See i d.  at  298.   We al so 

not e t hat  no publ i shed opi ni on i n t hi s st at e has ci t ed t o or  

r el i ed on t hi s st at ement  i n Br ody si nce i t  was made al most  50 

year s ago.  

¶36 To t he ext ent  Br ody i s an accur at e st at ement  of  t he 

l aw ( an i ssue we need not  addr ess her e) ,  i t  woul d be appl i ed 

onl y as a r ul e of  l ast  r esor t  af t er  empl oyi ng t he nor mal  met hods 

of  i nt er pr et at i on,  par t i cul ar l y t hose speci f i ed by t he 

l egi s l at ur e i n Wi s.  St at .  § 706. 10( 3) .   We f ai l  t o see how t he 

r ul e of  const r uct i on i n Br ody can t r ump t he l egi s l at i ve mandat e 

i n Wi s.  St at .  § 706. 10( 3) .  

I V.  CONCLUSI ON 

¶37 I n summar y,  we hol d t hat  t he 1977 easement  gr ant ed 

Nemi t z a t r ansf er abl e r i ght  t o r emove sand f r om Count y l and.   

Wi sconsi n St at .  § 706. 10( 3)  pr ov i des t hat  ever y conveyance of  an 

i nt er est  i n l and conveys f ul l  t i t l e t o t hat  i nt er est  unl ess t he 

l anguage of  t he conveyance i ndi cat es ot her wi se by expr ess 

l anguage or  necessar y i mpl i cat i on.   We concl ude t hat  t he 

easement  does not  cont ai n an expr ess st at ement  or  necessar y 

i mpl i cat i on t hat  onl y a l i mi t ed,  non- t r ansf er abl e r i ght  t o 

r emove sand was conveyed.   We t her ef or e af f i r m t he deci s i on of  

t he cour t  of  appeal s and r emand f or  t he c i r cui t  cour t  t o ent er  

an or der  gr ant i ng BCM' s mot i on f or  summar y j udgment .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med and t he cause r emanded wi t h di r ect i ons.  
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¶38 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y chooses not  t o r esol ve t hi s case by a det er mi nat i on of  

t he i nt ent  of  t he par t i es f r om t he t ext  of  t he document .   Thi s 

appr oach i s puzzl i ng,  t o say t he l east . 1   

¶39 I nst ead,  t he maj or i t y r esol ves t hi s case usi ng Wi s.  

St at .  §706. 10( 3) .   I n doi ng so,  t he maj or i t y const r ues t he 1977 

document  t o an end t hat  ef f ect i vel y di sr egar ds t he ot her wi se 

appar ent  i nt ent  of  t he par t i es as evi nced by t he wr i t t en t ext .    

¶40 Because I  concl ude t hat  t he easement ,  her e a deed and 

r ef er r ed t o her eaf t er  as t he document ,  cr eat ed a nont r ansf er abl e 

r i ght  t o sand r emoval ,  per sonal  t o Nemi t z as t he or i gi nal  

hol der ,  and because I  r each t hi s concl usi on r egar dl ess of  

whet her  I  appl y  t r adi t i onal  r ul es f or  i nt er pr et i ng an easement  

i nst r ument  or  appl y a cor r ect  i nt er pr et at i on of  Wi s.  St at .  

§ 706. 10( 3) ,  I  di ssent .  

I  

¶41 I  begi n by i nt er pr et i ng t he document  and acknowl edgi ng 

t he r ul es of  i nt er pr et at i on.   When t he t ext  of  a document  i s 

pl ai n and unambi guous,  t he document  must  be i nt er pr et ed t o 

                                                 
1 See,  e. g. ,  Konneker  v.  Romano,  2010 WI  65,  ¶26,  

____Wi s.  2d ___,  ___N. W. 2d ___( " Because t he easement  i n quest i on 
i s cr eat ed by deed,  t he cour t  must  l ook t o t hat  i nst r ument  i n 
const r ui ng t he r el at i ve r i ght s of  t he l andowner s.   Deeds ar e 
const r ued as ar e ot her  i nst r ument s;  accor di ngl y,  t he pur pose of  
t he cour t  i s  t o ascer t ai n t he i nt ent i on of  t he par t i es.   The 
pr i mar y sour ce of  t he par t i es '  i nt ent  i s what  i s wr i t t en wi t hi n 
t he f our  cor ner s of  t he deed. "  ( i nt er nal  quot at i ons and 
ci t at i ons omi t t ed) ) .   
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ef f ect uat e t he par t i es '  i nt ent . 2  Case l aw al so est abl i shes t hat  

t he pr i mar y sour ce of  t he i nt ent  of  t he par t i es i s " what  i s 

wr i t t en wi t hi n t he f our  cor ner s of  t he deed .  .  .  . " 3  

Fur t her mor e,  as t he maj or i t y not es,  " we gener al l y i nt er pr et  t he 

use of  di f f er ent  l anguage i n s i mi l ar  or  r el at ed sect i ons as 

i nt endi ng a di f f er ent  meani ng. " 4 

¶42 I  t her ef or e begi n wi t h t he t ext  of  t he document .  

Appl y i ng t he r ul es of  i nt er pr et at i on i dent i f i ed above,  I  

concl ude t hat  t he 1977 document  gr ant ed r i ght s r el at i ng t o t he 

wat er  f l owage di f f er ent  f r om t hose r el at i ng t o sand r emoval .   

Wher eas t he f or mer  ( wat er  f l owage)  i s t r ansf er abl e by each 

gr ant ee,  t he l at t er  ( sand r emoval )  i s  per sonal  t o t he or i gi nal  

gr ant ee and t hus i s not  t r ansf er abl e by t he or i gi nal  gr ant ee.    

¶43 Regar di ng t he wat er  f l owage r i ght s,  I  concl ude t hat  

t he f ol l owi ng aspect s of  t he t ext  suppor t  t he concl usi on t hat  

t he 1977 document  conveyed an easement  f or  f l owage r i ght s and 

t hat  t he easement  f or  f l owage r i ght s was t r ansf er abl e:  ( 1)  t he 

t i t l e i s " Easement  f or  Fl owage Ri ght s, "  phr ased i n t he s i ngul ar  

                                                 
2 At k i nson v.  Ment zel ,  211 Wi s.  2d 628,  638,  566 N. W. 2d 158 

( Ct .  App.  1997)  ( " Const r uct i on of  t he deed t o det er mi ne t he 
gr ant ' s t er ms and pur poses i s a quest i on of  l aw unl ess t her e i s 
an ambi gui t y r equi r i ng r esor t  t o ext r i nsi c evi dence.   Whet her  an 
ambi gui t y exi st s  i s a quest i on of  l aw .  .  .  . " ) ;  Hemmi s v.  
Consol .  Wat er  Power  & Paper  Co. ,  173 Wi s.  518,  521,  181 N. W.  743 
( 1921)  ( "  .  .  .  i n const r ui ng deeds ever y wor d and cl ause i s t o 
be t aken i nt o consi der at i on" ) .  

3 Ri kker s v.  Ryan,  76 Wi s.  2d 185,  188,  251 N. W. 2d 25 
( 1977) .   The i nt er pr et at i on of  t he document  i s or di nar i l y  a 
quest i on of  l aw wi t hout  r esor t  t o ext r i nsi c evi dence.  

4 Maj or i t y op. ,  ¶29.  
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( an " easement " )  and speci f i cal l y r ef er r i ng t o f l owage r i ght s ;  

( 2)  t he phr ase " easement  .  .  .  wi t h f ul l  r i ght  and pr i v i l ege"  i s  

used;  ( 3)  t he gr ant  of  f l owage r i ght s i s t o " Car l  Nemi t z,  hi s 

hei r s,  and ass i gns, "  t he l at t er  wor ds or di nar i l y  used t o 

i ndi cat e t r ansf er abi l i t y ;  ( 4)  t he easement  i s " per pet ual  

pr ovi di ng t hat  t he f l owage r i ght s her eby gr ant ed ar e bei ng used 

f or  t he pur pose of  cr anber r y cul t ur e. "   The onl y r easonabl e 

i nt er pr et at i on of  t hi s t ext  i s  t hat  t he wat er  f l owage pr ovi s i on 

i s a gr ant  of  a t r ansf er abl e r i ght .   Maj or i t y op. ,  ¶¶29- 30.   

¶44 I n cont r ast ,  t he gr ant  of  sand r emoval  r i ght s pr esent s 

a di f f er ent  t ext ,  on i t s f ace suppor t i ng a di f f er ent  concl usi on.   

The sand r emoval  pr ovi s i on must  be i nt er pr et ed accor di ng t o i t s 

t ext  and i n compar i son wi t h t he l anguage used t o cr eat e t he 

t r ansf er abl e wat er  f l owage easement .   Thus t he l anguage t hat  i s  

used i n t he gr ant  of  sand r emoval ,  as wel l  as l anguage t hat  i s 

used i n t he gr ant  of  wat er  f l owage but  conspi cuousl y omi t t ed 

f r om t he gr ant  of  sand r emoval ,  ar e bot h s i gni f i cant .   Anal yzed 

i n t hi s way,  t he t ext  of  t he sand r emoval  pr ovi s i on cont ai ns 

numer ous i ndi c i a t hat  t he par t i es i nt ended t he t wo r i ght s t o be 

di f f er ent  and di scr et e f r om one anot her .  

¶45 The document  i s  st r uct ur ed i n a way t hat  makes t he 

sand r emoval  r i ght s bot h st r uct ur al l y and l i ngui st i cal l y 

separ at e f r om t he wat er  f l owage r i ght s.    

¶46 Wi t h r egar d t o st r uct ur e,  t he pr ovi s i ons r el at i ng t o 

t he wat er  f l owage r i ght s ar e l i s t ed f i r st  and const i t ut e t he 

bul k of  t he document .   The document  f ur t her  enumer at es t hat  t he 

conveyance i s suppor t ed by consi der at i on,  wi t nessed by t he 
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par t i es,  and per pet ual .   I n cont r ast ,  t he sand r emoval  r i ght s 

ar e addr essed l ast ,  const i t ut i ng a separ at e al most  anci l l ar y 

par agr aph,  of  one si ngl e sent ence.  

¶47 Wi t h r egar d t o l anguage,  t he t ext  of  t he sand r emoval  

pr ovi s i on,  bot h i n t he wor ds used as wel l  as t hose omi t t ed,  

di st i ngui shes t he gr ant  of  sand r emoval  r i ght s f r om t he 

i mmedi at el y pr ecedi ng gr ant  of  wat er  f l owage r i ght s.   The sand 

r emoval  pr ovi s i on does not  use t he wor d " easement ; "  i nst ead,  i t  

uses onl y t he wor ds " r i ght  and pr i v i l ege. "   The wor ds " hei r s and 

assi gns, "  used i n t he gr ant  of  wat er  f l owage,  ar e omi t t ed f r om 

t he sand r emoval  pr ovi s i on;  sand r emoval  i s  gr ant ed onl y t o " t he 

Gr ant ee [ Car l  Nemi t z] . "   Whi l e t he st at ement  t hat  t he sand 

r emoval  r i ght  i s  l i mi t ed t o t he use f or  t he pur pose of  cr anber r y  

cul t i vat i on,  t he wor d " per pet ual "  i s  not  used.   Fi nal l y,  t he 

document ' s t i t l e i s an " Easement  f or  Fl owage Ri ght s. "   The t i t l e 

makes no ment i on of  sand r emoval  and t he gr ant  r el at ed t o sand 

r emoval ,  whi ch i s i nst ead set  f or t h as a " f ur t her  r i ght  and 

pr i v i l ege. " 5   

                                                 
5 Cont r ar y t o t he maj or i t y ' s asser t i on,  r eadi ng t he document  

as cr eat i ng an easement  onl y i n wat er  f l owage r i ght s does not  
di sr upt  t he document ' s synt ax.   The sand r emoval  r i ght s may be 
r easonabl y r ead as a l i cense r at her  t han as an easement .   I t  i s  
wel l - est abl i shed t hat  l i censes and easement s may i nvol ve t he 
same t ype or  quant i t y of  use.   Fur t her mor e,  l i censes may al so be 
conveyed i n wr i t t en document s bet ween t he or i gi nal  par t i es and 
usi ng l anguage such as " gr ant . "   When coupl ed wi t h a wr i t i ng 
conveyi ng an i nt er est  i n l and,  such as t he easement  f or  f l owage 
r i ght s her e,  a wr i t t en l i cense may become an i r r evocabl e 
l i cense.   Thi s r easonabl y account s f or  t he par t i es '  i ncl usi on of  
t he l i cense i n t he 1977 document  t hat  al so gr ant s t he easement  
i n f l owage r i ght s.   Thus,  onl y a s i ngl e easement  i s cr eat ed——one 
easement ,  one l i cense——whi ch expl ai ns t he t i t l e' s r ef er ence t o a 
s i ngul ar  " Easement  f or  Fl owage Ri ght s. "  
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¶48 Thus,  t he expl i c i t  and r epeat ed t er ms of  t he 

document ' s sand r emoval  pr ovi s i on di st i ngui sh i t  f r om t he 

t r ansf er abl e wat er  f l owage r i ght s.   The sand r emoval  pr ovi s i on 

i s a separ at e ( " f ur t her " )  gr ant ,  and i t  i s  a gr ant  made 

per sonal l y t o Nemi t z.  

¶49 I  agr ee wi t h t he Count y t hat  t he cumul at i ve ef f ect  of  

t hese st r uct ur al  and l i ngui st i c di st i nct i ons i s t o communi cat e 

t he par t i es '  i nt ent  t hat  t he gr ant  of  t he r i ght  of  sand r emoval  

be per sonal  t o Nemi t z and not  t r ansf er abl e. 6  I f  t hi s i nt ent  i s 

not  f l at l y unambi guous,  i t  i s  cer t ai nl y t he most  r easonabl e 

i nt er pr et at i on of  t he i nt ent  of  t he par t i es,  based on t he 

pr i mar y sour ce f or  det er mi ni ng t hat  i nt ent ——what  i s wr i t t en 

wi t hi n t he " f our  cor ner s"  of  t he document  i t sel f .    

¶50 Sur pr i s i ngl y t hen,  t he maj or i t y ul t i mat el y concl udes 

t hat  t hi s r easonabl e i nt er pr et at i on of  t he document  cannot  be 

cont r ol l i ng because an equal l y r easonabl e i nt er pr et at i on i s 

gl eaned f r om t he maj or i t y ' s ( er r oneous)  appl i cat i on of  Wi s.  

St at .  § 706. 10( 3) .  

I I  

¶51 I  t ur n t o Wi s.  St at .  § 706. 10( 3) ,  whi ch t he maj or i t y 

concl udes i s det er mi nat i ve,  al t hough t he st at ut e pl ays a 

r el at i vel y mi nor  r ol e i n t he par t i es '  br i ef s.    

¶52 I  began by i nt er pr et i ng t he t ext  of  t he document ,  and 

I  shal l  now pr oceed t o t he t ext  of  t he st at ut e.   The maj or i t y 

pl aces t he st at ut or y hi st or y  bef or e st at ut or y t ext .   The 

                                                 
6 Schwar t z v.  Evangel i cal  Deaconess Soc' y of  Wi s. ,  46 

Wi s.  2d 432,  438,  175 N. W. 2d 225 ( 1970) .  
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maj or i t y begi ns i t s di scussi on not  wi t h t he t ext  of  Wi s.  St at .  

§ 706. 10( 3)  but  wi t h a r eci t at i on of  st at ut or y hi st or y and 

aut hor i t y f r om ot her  j ur i sdi ct i ons.   See maj or i t y op. ,  ¶¶15- 20.   

I  f ol l ow t he mor e usual  met hod,  begi nni ng wi t h t he st at ut or y 

t ext  and t hen addr essi ng t he st at ut or y hi st or y and ot her  sour ces 

of  l egi s l at i ve i nt ent .  

A 

¶53 Wi sconsi n St at .  § 706. 10( 3)  has t wo cl auses,  each 

compl et e by i t sel f  and each capabl e of  st andi ng as a separ at e 

sent ence.   The t ext  of  Wi s.  St at .  § 706. 10( 3) ,  when pr oper l y 

par sed,  r eads as f ol l ows:    

[ 1]  I n conveyances of  l ands wor ds of  i nher i t ance shal l  
not  be necessar y t o cr eat e or  convey a f ee,  and  

[ 2]  ever y conveyance shal l  pass al l  t he est at e or  
i nt er est  of  t he gr ant or  unl ess a di f f er ent  i nt ent  
shal l  appear  expr essl y or  by necessar y i mpl i cat i on i n 
t he t er ms of  such conveyance ( f or mat t i ng and emphasi s  
added. )  

¶54 I  concl ude t hat  Wi s.  St at .  § 706. 10( 3)  does not  hel p 

us i n i nt er pr et i ng t he i nt ent  of  t he par t i es expr essed i n t he 

document .   However ,  wer e I  t o appl y t he st at ut e t o t he pr esent  

f act s,  I  woul d nonet hel ess concl ude t hat  t he Count y pr evai l s.    

¶55 As wr i t t en,  t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3)  

pr ovi des t hat  i n conveyances of  l ands,  wor ds of  i nher i t ance 

( t hat  i s ,  wor ds l i ke " hei r s"  and " assi gns" )  ar e not  necessar y t o 

cr eat e or  convey a f ee.    

¶56 The second cl ause of  Wi s.  St at .  § 706. 10( 3)  pr ovi des 

t hat  ever y conveyance shal l  pass al l  of  t he est at e or  i nt er est  
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of  t he gr ant or  unl ess a di f f er ent  i mpl i cat i on appear s expr essl y 

or  by necessar y i mpl i cat i on i n t he t er ms of  such conveyance.   

¶57 The f i r st  c l ause gover ns " conveyances of  l ands. "   I t  

does not  appl y t o t he document  at  i ssue i n t he pr esent  case 

because i n Wi sconsi n an easement  i s not  a conveyance of  l and,  

and t he pr esent  case does not  i nvol ve cr eat i on or  conveyance of  

a f ee.    

¶58 At  l east  i n Wi sconsi n,  an easement  i s onl y an i nt er est  

i n l and,  not  t he l and i t sel f .   Accor di ngl y,  a conveyance of  a 

r i ght - of - way,  f or  exampl e,  i s  not  a conveyance of  t he st r i p of  

l and i t sel f . 7  Thi s cour t  has r epeat edl y af f i r med t hat  an 

easement  " does not  cr eat e an est at e i n l and, "  but  r at her  " a 

r i ght  t o use t he l and of  anot her  f or  a speci al  pur pose not  

i nconsi st ent  wi t h t he gener al  pr oper t y i n t he owner . " 8  Thus i t  

i s  abundant l y c l ear  t hat  t he gr ant i ng of  an easement  does not  

convey t i t l e t o t he l and t o an easement  hol der  but  onl y a r i ght  

or  pr i v i l ege. 9   

¶59 Ther ef or e,  as an easement ,  t he 1997 document  ( t i t l ed 

" Easement  f or  Fl owage Ri ght s" )  i s  not  a conveyance of  l and.   By 

                                                 
7 Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  344,  254 N. W. 2d 282 

( 1977) .   

" An easement  i s  a per manent  i nt er est  i n anot her ' s l and,  
wi t h a r i ght  t o enj oy i t  f ul l y  and wi t hout  obst r uct i on. "   I d.  at  
343 ( quot ed sour ce omi t t ed) .   

8 Hunt er  v.  McDonal d,  78 Wi s.  2d 338,  344,  254 N. W. 2d 282 
( 1977) .  

9 Pol ebi t ski  v.  John Week Lumber  Co. ,  157 Wi s.  377,  381,  147 
N. W.  703 ( 1914) .  
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t he st at ut e' s own t er ms,  t hi s document  i s t her ef or e not  af f ect ed 

by t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3) .  

¶60 Based on t he t ext  of  t he st at ut e,  I  t her ef or e concl ude 

t hat  t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3)  appl i es onl y t o 

a subset  of  conveyances,  " conveyances of  l ands"  t hat  " cr eat e or  

convey a f ee. "   The conveyance of  t he easement  f or  wat er  f l owage 

and t he conveyance of  sand r emoval  r i ght s i n t he i nst ant  case 

ar e not  conveyances of  l and cr eat i ng a f ee wi t hi n t he scope of  

t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3) .    

¶61 Fur t her mor e,  t he phr ase " unl ess a di f f er ent  i nt ent  

shal l  appear  expr essl y or  by necessar y i mpl i cat i on, "  cont ai ned 

wi t hi n t he second cl ause of  § 706. 10( 3) ,  does not  modi f y or  

af f ect  t he f i r s t  c l ause of  t he sent ence,  whi ch appl i es t o 

conveyances of  l ands and cr eat i on of  f ee i nt er est s.   

¶62 A f i nal  i mpor t ant  poi nt .   The f act  t hat  t he wor ds of  

i nher i t ance ar e not  necessar y i n a conveyance of  l and cr eat i ng a 

f ee t o convey a t r ansf er abl e est at e or  i nt er est  does not  mean 

t hat  wor ds of  i nher i t ance ar e meani ngl ess i f  t hey ar e used.   A 

dr af t er  may use wor ds l i ke " hei r s"  and " assi gns"  t o mani f est  t he 

i nt ent  of  t he par t i es,  even i f  t hei r  use i s not  r equi r ed t o 

convey a t r ansf er abl e i nt er est  i n l and.   I ndeed t he st at ut or y 

f or m war r ant y deeds set  f or t h i n t he 1874 Laws, 10 i n t he 1878 

St at ut es11 and i n t he 1967 st at ut es12 pr ovi de f or  conveyance t o 

                                                 
10 Laws of  1874,  ch.  316,  § 1.  

11 Wi s.  St at .  1878,  § 2208.  

12 1967 Wi s.  St at .  § 235. 06.  
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t he " gr ant ee,  hi s hei r s and assi gns, "  even when t he st at ut es 

pr ovi de t hat  wor ds of  i nher i t ance ar e not  necessar y.   

¶63 I  t ur n now t o t he second cl ause of  Wi s.  St at .  

§ 706. 10( 3) .   I t  cover s " conveyances. "   The use of  t he wor d 

" conveyances"  can be i nt er pr et ed as r ef er enci ng,  and t hus as 

cont r ol l ed by,  t he f i r st  c l ause t o addr ess onl y a conveyance of  

l and t hat  cr eat es or  conveys a f ee.   I f  so,  t he second cl ause of  

t he st at ut e i s not  appl i cabl e her e f or  t he same r easons t hat  t he 

f i r st  c l ause of  t he st at ut e i s not  appl i cabl e.    

¶64 The maj or i t y i nt er pr et s t he wor d " conveyance"  i n t he 

second cl ause of  t he st at ut e mor e br oadl y  t o i ncl ude a 

conveyance of  any i nt er est  of  l and,  t hus i ncl udi ng t he 

conveyance i n t he i nst ant  case.   Thi s i nt er pr et at i on i s 

suppor t ed by Wi s.  St at .  § 706. 01( 4) ,  whi ch st at es t hat  f or  

pur poses of  chapt er  706,  t he wor d " conveyance"  means " a wr i t t en 

i nst r ument  evi denci ng a t r ansact i on gover ned by t hi s chapt er ,  

t hat  sat i sf i es t he r equi r ement s of  s.  706. 02,  subj ect  t o s.  

706. 25. "    

¶65 Appl y i ng t hi s i nt er pr et at i on of  " conveyance, "  a 

conveyance of  an i nt er est  i n l and,  t hat  i s ,  a conveyance of  an 

easement  or  r i ght  or  pr i v i l ege,  shal l ,  under  t he second cl ause,  

pass al l  t he est at e or  i nt er est  of  t he gr ant or  t o t he gr ant ee 

unl ess a di f f er ent  i nt ent  shal l  appear  expr essl y or  by necessar y 

i mpl i cat i on.    

¶66 The wor ds " est at e"  and " i nt er est "  ar e not  def i ned i n 

t hi s second cl ause.   The cour t  has al r eady decl ar ed t hat  an 
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easement  does not  cr eat e an est at e; 13 a r i ght  or  pr i v i l ege i s not  

an est at e.   The gr ant or  of  an easement  i s not  passi ng an est at e.    

¶67 The gr ant or  of  an easement  may convey hi s or  her  

" i nt er est "  i n t he easement ,  however .   Thus i f  an easement  hol der  

conveys t he easement ,  t he ent i r e i nt er est  t he gr ant or  hol ds i n 

t he easement  i s t r ansf er r ed,  unl ess t her e i s a di f f er ent  

expr essed i nt ent  or  necessar y i mpl i cat i on.   I f ,  however ,  t he 

hol der  of  t he easement  owns l ess t han a f ul l  i nt er est ——l et  us 

say she owns a one- hal f  i nt er est  i n t he domi nant  est at e and t hus 

a one- hal f  i nt er est  i n t he easement ——she t hen conveys al l  of  her  

one- hal f  i nt er est  unl ess a di f f er ent  i nt ent  shal l  appear  

expr essl y or  by necessar y i mpl i cat i on.    

¶68 The maj or i t y bypasses t he pr eci se l anguage and 

st r uct ur e of  Wi s.  St at .  § 706. 10( 3)  and br eezi l y  par aphr ases t he 

t wo cl auses,  c l ai mi ng t hat  t he st at ut e " pr ovi des t hat  ever y 

t r ansf er  of  an i nt er est  i n l and conveys f ul l  t i t l e t o t hat  

i nt er est  .  .  .  unl ess t he conveyance evi nces a di f f er ent  i nt ent  

' expr essl y or  by necessar y i mpl i cat i on. ' "   Maj or i t y op. ,  ¶23.   

Thi s i mpr oper  expansi on of  t he s t at ut or y l anguage r esul t s i n an 

er r oneous appl i cat i on of  t he st at ut e t o t he pr esent  case.    

¶69 The maj or i t y subst i t ut es " f ul l  t i t l e"  f or  t he wor ds 

" est at e"  and " i nt er est . "   The maj or i t y does not  expl ai n why t he 

wor ds " est at e"  and " i nt er est "  can be t r ansf or med i nt o t he wor ds 

" f ul l  t i t l e"  and does not  expl ai n t he s i gni f i cance of  t he wor ds 

" f ul l  t i t l e. "   

                                                 
13 See supr a not es 8- 10 and accompanyi ng t ext .  
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¶70 St at ed anot her  way,  t he maj or i t y mi xes and mat ches 

wor ds f r om t he t wo cl auses of  Wi s.  St at .  § 706. 10( 3)  t o concl ude 

( 1)  t hat  wor ds of  i nher i t ance shal l  not  be necessar y i n any 

conveyance of  l ands,  of  an est at e,  or  of  an i nt er est  i n l and;  

( 2)  t hat  ever y conveyance of  an i nt er est  i n l and aut omat i cal l y 

i mpl i es wor ds of  i nher i t ance ( t hat  i s ,  t hat  ever y conveyance of  

an i nt er est  i n l and i ncl udes t he r i ght  of  t he gr ant ee t o 

t r ansf er  t he same i nt er est  i n t he f ut ur e) ;  and ( 3)  t hat  a 

di f f er ent  i nt ent ,  such as t he i nt ent  t hat  t he conveyed i nt er est  

i n l and be nont r ansf er abl e,  must  appear  expr essl y or  by 

necessar y i mpl i cat i on i n t he t er ms of  t he conveyance.    

¶71 Thi s i nt er pr et at i on cont r avenes t he pl ai n t ext  of  t he 

st at ut e.   Gr ammat i cal l y,  t he t ext  i s  sever abl e so t hat  each 

cl ause may st and al one.   Nei t her  c l ause of  t he s t at ut e r ef er s t o 

t he ot her ,  and each cl ause cover s di f f er ent  c i r cumst ances.   Yet  

t he maj or i t y uses wor ds f r om each cl ause t o modi f y t he ot her .   

The maj or i t y ' s const r uct i on seems t o use t he wor ds of  t he f i r st  

c l ause addr essi ng wor ds of  i nher i t ance t o modi f y t he second 

cl ause.   At  t he same t i me t he maj or i t y t akes t he wor ds " unl ess a 

di f f er ent  i nt ent  shal l  appear , "  whi ch appear  onl y i n t he second 

cl ause,  and const r ues t hem t o modi f y t he f i r st  c l ause.   

¶72 I n addi t i on t o t hese t ext ual  pr obl ems,  t he maj or i t y 

f ai l s  t o gi ve ef f ect  t o t he l egi s l at ur e' s expl i c i t  i nst r uct i on 

on how t o i nt er pr et  chapt er  706.   I f  a st at ut e wi t hi n chapt er  

706 of  t he st at ut es ( " Conveyances of  Real  Pr oper t y;  Recor di ng;  

Ti t l es" )  i s  v i ewed as ambi guous or  t her e i s a conf l i c t ,  t he 

l egi s l at ur e has pr ovi ded a r ul e of  i nt er pr et at i on:  i nt er pr et  
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chapt er  706 l i ber al l y so as t o ef f ect uat e t he i nt ent i ons of  t he 

par t i es who have act ed i n good f ai t h.   Wi sconsi n St at .  

§ 706. 001( 1)  and ( 3)  pr ovi de i n r el evant  par t  as f ol l ows:   

( 1)  [ T] hi s chapt er  shal l  gover n ever y t r ansact i on by 
whi ch any i nt er est  i n l and i s cr eat ed,  al i ened,  
mor t gaged,  assi gned or  may be ot her wi se af f ect ed 
i n l aw or  i n equi t y.  .  .  .   

.  .  .  .  

( 3)  Thi s chapt er  shal l  be l i ber al l y const r ued,  i n 
cases of  conf l i c t  or  ambi gui t y,  so as t o 
ef f ect uat e t he i nt ent i ons of  par t i es who have 
act ed i n good f ai t h.  

¶73 I n my vi ew,  t he maj or i t y ' s appl i cat i on of  Wi s.  St at .  

§ 706. 10( 3)  v i ol at es t hi s speci f i c  r ul e of  const r uct i on by 

def eat i ng t he i nt ent  of  t he par t i es as mani f est  i n t he t er ms of  

t he document  i t sel f .  

B 

¶74 Cont r ar y t o t he maj or i t y ' s br i ef  t r eat ment ,  my r evi ew 

of  t he st at ut or y hi st or y conf i r ms t hat  t he t wo cl auses of  Wi s.  

St at .  § 706. 10( 3)  shoul d be r ead i ndependent l y,  each gi ven an 

ef f ect  of  i t s  own.   As t he maj or i t y expl ai ns at  ¶17,  Wi sconsi n 

enact ed i t s f i r st  f or m of  t oday' s § 706. 10( 3)  i n 1874.   Sect i on 

1,  Chapt er  316 of  t he Laws of  Wi sconsi n 1874 r ead as f ol l ows:   

I n al l  conveyances of  l and her eaf t er  made i n t hi s 
st at e,  wor ds of  i nher i t ance shal l  not  be necessar y i n 
or der  t o cr eat e or  convey a f ee.  

Thi s i s t he near - ver bat i m equi val ent  of  t he f i r st  c l ause of  t he 

pr esent  § 706. 10( 3) .    

¶75 I n 1878,  t he l egi s l at ur e t hen amended t he st at ut e.   I t  

added addi t i onal  l anguage t hat  woul d become t he f or er unner  of  
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t he second cl ause of  t he pr esent  ver si on of  § 706. 10( 3) . 14  The 

l egi s l at i ve hi st or y t hus conf i r ms t hat  § 706. 10( 3)  i s composed 

of  t wo di st i nct  c l auses wi t h di st i nct  or i gi ns and i ndependent  

oper at i on.  

¶76 The maj or i t y ' s st at ut or y hi st or y and i t s use of  

aut hor i t y f r om ot her  st at es do not  cont r avene t hat  t he st at ut e 

has t wo di st i nct  c l auses or  pr ovi de a per suasi ve r eason why 

wor ds f r om each shoul d be r ead i nt o t he ot her .    

¶77 The maj or i t y not es t hat  t he 1878 amendment  added t he 

second cl ause f r om a New Yor k s t at ut e.   The maj or i t y c i t es t he 

New Yor k st at ut e,  1 Rev.  St .  748 § 1 ( quot ed i n Whi t ney v.  

Ri char dson,  13 N. Y. S.  861,  862 ( N. Y.  1891) .   The Whi t ney case 

does not  i nt er pr et  t he st at ut e.    

¶78 The maj or i t y ar gues t hat  New Yor k case l aw f r om t he 

same per i od appl i ed t he New Yor k st at ut e t o easement s.   I  agr ee 

t hat  t he second cl ause can be appl i ed t o easement s.  

¶79 Nel l i s  v.  Munson,  108 N. Y.  453,  457 ( 1888) ,  on whi ch 

t he maj or i t y r el i es,  does not ,  however ,  i nt er pr et  t he New Yor k 

st at ut e,  1 Rev.  St .  748 § 1,  t he pr ovi s i on r el i ed on by t he 

Wi sconsi n l egi s l at ur e.   Rat her ,  Nel l i s  i nt er pr et s a di f f er ent  

                                                 
14 Wi sconsi n St at ut es Annot at ed of  1878 pr ovi des:  

Sect i on 2206.   I n conveyances of  l ands,  wor ds of  
i nher i t ance shal l  not  be necessar y t o cr eat e or  convey 
a f ee and ever y gr ant  of  l ands or  any i nt er est  t her ei n 
shal l  pass al l  t he est at e or  i nt er est  of  t he gr ant or ,  
unl ess t he i nt ent  t o pass a l ess est at e or  i nt er est  
shal l  appear  by expr ess t er ms or  be necessar i l y  
i mpl i ed i n t he t er ms of  such gr ant .  
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pr ovi s i on,  New Yor k 3 Rev.  St .  137,  deal i ng wi t h execut i on and 

del i ver y of  document s r el at i ng t o easement s. 15 

¶80 Not hi ng i n t he maj or i t y opi ni on suggest s,  much l ess 

concl usi vel y est abl i shes,  t hat  t he New Yor k st at ut e ( whi ch 

Wi sconsi n adopt ed as t he second cl ause)  shoul d not  be r ead as 

pr ovi di ng t wo separ at e st andar ds af f ect i ng separ at e subj ect  

mat t er s wi t hi n conveyances at  l ar ge.   The cumul at i ve ef f ect  i s  

t hat  t he maj or i t y ' s r el i ance on t he New Yor k st at ut e,  1 Rev.  St .  

748 § 1,  pr ovi des no basi s f or  i mpor t i ng t he subst ance and 

ef f ect  of  t he f i r st  c l ause of  § 706. 10( 3)  i nt o t he cont ext  of  

t he second cl ause or  i mpor t i ng t he subst ance and ef f ect  of  t he 

second cl ause i nt o t he cont ext  of  t he f i r st  c l ause.  

C 

¶81 Wer e I  t o appl y a pr oper  i nt er pr et at i on of  Wi s.  St at .  

§ 706. 10( 3) ,  assumi ng t he st at ut e shoul d be appl i ed at  al l ,  t he 

Count y pr evai l s.    

                                                 
15 The maj or i t y ' s  r ef er ence t o case l aw f r om ot her  

j ur i sdi ct i ons i s i napposi t e.   The st at ut es ar e not  t he same as 
Wi s.  St at .  § 706. 10( 3) .   The cases r evol ve ar ound t he wor ds 
" hei r s"  or  " assi gns. "   The cases st and f or  t he pr oposi t i on t hat  
t hese wor ds need not  be used and t hat  t he i nt ent  of  t he par t i es 
cont r ol s.   See,  e. g. ,  Kar mul l er  v.  Kr ot z,  18 I owa 352 ( 1865)  
( hol di ng t hat  t he use of  t he t er m " hei r s"  i s not  essent i al  t o 
make t he r i ght  of  way t r ansf er abl e;  exami ne i nt ent  of  par t i es) ;  
Br own v.  Redf er n,  541 S. W. 2d 725 ( Mo.  1976)  ( wor ds " hei r s"  or  
" assi gns"  not  r equi r ed;  exami ne i nt ent  of  t he par t i es as 
cont r ol l i ng t o det er mi ne t hat  an expr ess easement  was cr eat ed 
wher e t he deed r equi r ed t hat  t he easement  be appur t enant ) ;  
Pr esbyt er i an Chur ch of  Osceol a,  Cl ar ke Count y v.  Har ken,  158 
N. W.  692 ( I owa 1916)  ( c i t i ng Kar mul l er  v.  Kr ot z t o show t hat  
i nt ent  of  t he par t i es det er mi nes t r ansf er abi l i t y  of  an i nt er est  
i n l and;  hol di ng t hat  t he r eser vat i on at  i ssue was an easement  
appur t enant  wher e i nt ended t o benef i t  t he r emai ni ng l and,  not  
t he gr ant or  per sonal l y) .  
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¶82 The Count y was t r ansf er r i ng not  l and but  an i nt er est  

i n l and,  so t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3)  does not  

appl y.   Thi s i s t he onl y c l ause of  t he st at ut e t hat  addr esses 

wor ds of  i nher i t ance.   I n any event ,  as I  st at ed pr evi ousl y,  t he 

f act  t hat  t he wor ds of  i nher i t ance ar e not  necessar y t o convey a 

t r ansf er abl e est at e or  i nt er est  does not  mean t hat  wor ds of  

i nher i t ance ar e meani ngl ess when t hey ar e used,  especi al l y when 

t hey ar e used sel ect i vel y.   A dr af t er  may use such wor ds t o 

mani f est  t he i nt ent  of  t he par t i es,  even i f  t hei r  use i s not  

r equi r ed t o convey a t r ansf er abl e i nt er est  i n l and.   I n my vi ew,  

t he dr af t er  of  t he document  at  i ssue del i ber at el y used di f f er ent  

wor ds t o expr ess di f f er ent  i nt ent s.  

¶83 The second cl ause of  Wi s.  St at .  § 706. 10( 3)  appl i es.   

The second cl ause i s s i l ent  about  t he ef f ect  of  wor ds of  

i nher i t ance on conveyances of  an est at e or  an i nt er est  l ess t han 

a conveyance of  t he l and i t sel f .   The second cl ause si mpl y 

i ndi cat es t hat  what ever  est at e or  i nt er est  i s  hel d by t he 

gr ant or ,  " al l  t he est at e or  i nt er est "  shal l  be passed by t he 

conveyance.   Fr om t he wor ds of  t he document ,  I  concl ude t hat  t he 

r i ght  t o sand r emoval  was nont r ansf er abl e and passed onl y t o t he 

gr ant ee.  

¶84 The " r i ght  and pr i v i l ege t o r emove sand"  was subj ect  

t o t wo l i mi t at i ons t hat  ar e appar ent  f r om t he l anguage of  t he 

document .   Fi r st ,  i t  i s  condi t i oned on i t s use " f or  t he pur pose 

of  cr anber r y cul t ur e upon t he Gr ant ee' s adj acent  l ands. "   

Second,  t he t r ansf er  i s made t o t he " Gr ant ee, "  wi t hout  wor ds of  

i nher i t ance.   I n j uxt aposi t i on wi t h t he Easement  f or  Wat er  
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Fl owage,  t he necessar y i mpl i cat i on i s t hat  t he sand r emoval  

r i ght  i s  onl y t o t he " Gr ant ee"  and not  t o t he Gr ant ee' s " hei r s  

and assi gns. "   The f act  t hat  wor ds of  i nher i t ance ar e not  

necessar y t o convey a f ee i nt er est  i n a conveyance of  l and 

( cover ed by t he f i r st  c l ause of  Wi s.  St at .  § 706. 10( 3) ) ,  does 

not  make t hem i r r el evant  when t he par t i es speci f i cal l y and 

sel ect i vel y choose t o use or  omi t  such wor ds i n a conveyance of  

an i nt er est  i n l and.  

¶85 I n summar y,  I  concl ude t hat  t he conveyance of  t he sand 

r emoval  t o Nemi t z was a conveyance of  a per sonal ,  non-

t r ansf er abl e r i ght  or  pr i v i l ege.   I  do not  see t he bear i ng of  

t he st at ut e upon whi ch t he maj or i t y r el i es,  and I  woul d r esol ve 

t he mat t er  f ol l owi ng t he usual  r ul e of  seeki ng t he i nt ent  of  t he 

par t i es by i nt er pr et i ng t he l anguage cont ai ned i n t he i nst r ument  

i t sel f .   Even i f  I  wer e t o appl y Wi s.  St at .  § 706. 10( 3) ,  I  

cannot  agr ee wi t h t he maj or i t y ' s i nt er pr et at i on and appl i cat i on 

of  t hat  st at ut e.   Fol l owi ng what  I  bel i eve t o be t he pr oper  

i nt er pr et at i on of  t he st at ut e,  I  woul d concl ude t hat  t he count y  

pr evai l s under  Wi s.  St at .  § 706. 10( 3) .  

¶86 For  t he r easons set  f or t h,  I  di ssent .  

¶87 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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