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State of W sconsin,
Pl ai nti ff- Respondent - Petitioner, FI LED

Ve JUL 14, 2010

Landray M Harris,
A. John Voel ker

Acting derk of
Def endant - Appel | ant. Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed.

M1 M CHAEL J. GABLENMAN, J. Foll owi ng his conviction and
sentencing for drug-related crinmes, Landray M Harris noved for
relief from his sentence on the grounds that the court nade
i nappropriate comments reflecting racial and gender stereotypes
during the sentencing hearing. The circuit court denied the
motion, and in an unpublished opinion,! the court of appeals
reversed and held that the defendant was entitled to

resent enci ng.

! State v. Harris, No. 2008AP810-CR, unpublished slip op.
(Ws. . App. Jan. 21, 2009).
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12 This case concerns the proper legal principles that
govern review of a sentence when a defendant clains the circuit
court inposed its sentence on the basis of race or gender. The
court of appeals adopted, and Harris endorses, a new "reasonabl e
observer” test which queries whether the <circuit court's
coments suggest to a reasonable observer that the court
inproperly relied on race or gender when inposing its sentence.
The State maintains that a reasonable observer's perception of
the court's coments is not indicative of whether the court
inproperly relied on race or gender.

13 W agree with the State and reject the reasonable
observer test created by the court of appeals. Sent enci ng
decisions are afforded a presunption of reasonability consistent

with Wsconsin's strong public policy against interference with

a circuit court's discretion. Qur review of sentencing
decisions is therefore limted to determning whether the
circuit court erroneously exercised its discretion. Di scretion

is erroneously exercised when a sentencing court actually relies
on clearly irrelevant or inproper factors, and the defendant
bears the burden of proving such reliance by clear and
convi nci ng evi dence. It is beyond dispute that race and gender
are inproper factors; they may not be relied upon—at all—+n
the inmposition of a sentence.

14 After reviewing the sentencing transcript in context
and as a whole, we conclude that Harris has not net his burden
of proving by clear and convincing evidence that the circuit
court actually relied on race or gender. The circuit court
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considered the proper factors—+t evaluated the gravity of the
of f ense, Harris's character, and the public's need for
prot ection. The circuit court thoroughly explained its reasons
for the sentence it inposed, and all of the potentially
of fensive comments flagged by both Harris and the court of
appeal s bear a reasonable nexus to proper sentencing factors.
Because Harris has not shown that the circuit court erroneously
exercised its discretion, we reverse the decision of the court
of appeal s.
| . FACTS

15 On May 14, 2007, Landray M Harris pled gqguilty to
possession of cocaine with intent to deliver in violation of
Ws. Stat. 88 961.41(1m(cm2. and 939.05 (2005-06).2 On August
15, 2007, Harris had a sentencing hearing before the Honorable
Joseph R WVall of the MIlwaukee County Circuit Court. The
interaction between Harris and the court during this sentencing
hearing forns the basis for the issues before us today, and wl|
therefore be quoted at | ength.

16 The «circuit court first discussed the presentence
i nvestigation report and ot her related nmatters wth the
at t or neys. Among the itens noted was a picture of Harris at a
club with known gang nenbers in which, as the court |ater noted,
Harris appeared to be "throwi ng gang signs." The court then

began an extended di scussion with Harris.

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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M7 Harris stated that he was not intending to neke a
career out of selling drugs, although he admtted he had been
doing it for a nunber of nonths. Harris said that he is quick
to learn from his m stakes, that he knew what he was doing was
wong, and that he did not want to hurt his daughter. The
circuit court inquired further regarding Harris's daughter, who
was soon to turn two.

18 The conversation then turned to Harris's enploynent,
and the foll ow ng exchange ensued:

The Court: \Were are you wor ki ng now?

The Defendant: |'m unenpl oyed right now.

The Court: You're unenployed still?

The Defendant: Yes.

The Court: Have you gotten a job since January?

The Defendant: No, sir.

The Court: You're kidding.

The Defendant: No.

The Court: Wat do you do all day?

The Def endant: | just stay at honme wth ny daughter
and that's it.

The Court: VWhere is her nother?
The Defendant: At work.

The Court: So the nother works and you sit at hone,
right?

The Defendant: Yeah.

The Court: And watch the child?
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The Def endant: | got all types of things goin'. My
personal famly.

19 The court next inquired about the nother of Harris's
daught er:

The Court: Wiere does the baby's nmama wor k?

The Defendant: Metro Market.

The Court: Did she finish school?

The Defendant: Yes.

The Court: |s she going to college, too?

The Defendant: Yes.

The Court: Were do you guys find these wonen,
really, seriously. 1'd say about every fourth man who
conmes in here unenployed, no education, is with a

woman who is working full-time, going to school
Where do you find these wonen? 1Is there a club?

The Def endant: No.

The Court: You' re sure?

The Def endant: | ain't find her at—she not the club
[type].
The Court: Oh, she's not the club type. | need the

truth now, when was the last time you snoked
mari j uana?

The Defendant: Yesterday.

110 The court concluded its conversation with Harris by
discussing Harris's alleged gang involvenent—which Harris
deni ed—and by noting his expensive clothing as reflected in the
above-noted photograph, <clothing which Harris admtted was
partially financed by his drug dealing.

111 After a brief conversation wth the attorneys

regarding the pants Harris was wearing when arrested, which

5
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contained a "secret pocket" designed to store drugs, the court
went into a lengthy discussion of sentencing factors. The court
noted that it needed to consider the gravity of the offense, the
background of the defendant, and the need to protect the public.

112 Regarding the gravity of the offense, the court
concluded that the crine was serious. It enphasized the
horrible and addictive nature of crack cocaine, and how it
destroys famlies and lives. The court discussed how this often
affects wonen, whose drug addictions cause themto | ose parental
rights to their children. The court noted that "[t]he nmen are
al ways out of the picture”; they are "on the street corners wth
M. Harris here snoking pot and throw ng gang signs with their
i diot buddies." The court further enphasized how this drug
drags individuals, famlies, and nei ghbor hoods down.

113 The court also discussed how demand for cocaine
affects people around the world, noting that the vast majority
of our heroin comes from Afghanistan where our soldiers are

serving and dying. The court then stated:

It's the same thing wwth cocaine. People M. Harris's
age [are] enlisting in the Mirines and Arny and
National CGuard, putting their lives at stake while M.
Harris sits at honme, gets high while his baby nmama
wor ks and goes to school. | swear there's a club
where these wonen get together and congregate.

124 The court then examned Harris's character and
background, which it called "conpletely uninpressive." The
court discussed Harris's drug dealing, and noted that Harris
eschewed | ooking for a job even though good jobs were avail abl e.

The court comment ed:
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Well, they're getting high and it's nuch easier to get
high than work and work hard eight hours a day and

make the anount of noney that they pay. These are
jobs that w Il pay benefits; paid vacation, nedical
care for your daughter. |1'm sure your wife already is

providing that—hnot your wfe, your baby mm is
al ready providing that.

The court enphasized Harris's |ack of any enploynment history,
calling it "appalling for a 21 year old person.”

15 The court conmmented that Harris had not conpleted his
education, and noted that despite the opportunity to get his GED
through a governnent program Harris sinply stopped attending
cl asses.

116 The court further noted that wuntil he began selling
drugs, Harris's nother was his source of incone. The court
guoted from the inpressions of the agent who interviewed Harris
for his presentence report (to which Harris was an hour |ate);
the agent had witten that Harris seenmed to have "this absurd
expectation that his nother should be supporting his marijuana
habit,” and that Harris "is at a m ninmum a gang wannabe."

17 Regarding Harris's daughter and his responsibility for
her, the court discussed how dangerous the drug dealing business
is, the likelihood of mssing his daughter's childhood while in
prison or dead, and how he was being a "terrible role nodel" for
hi s daughter.

18 Next, the court discussed the need to protect the
public. Harris seemed not to care about what was happeni ng, the
court found, and had not shown any inclination to change.

119 Finally, the court considered various goals related to
sent enci ng: protecting the public, rehabilitation of the

7
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defendant, deterring the defendant from offending again, and
deterrence of others.

20 The <circuit court concluded that a strong nessage
needed to be sent. It sentenced Harris to an initial period of
confinenent of two years, followed by extended supervision for
three years.?

1. PROCEDURAL HI STORY

27 On March 7, 2008, Harris filed a notion for
resentencing or in the alternative, sentence nodification, on
the grounds that the sentencing court did not adequately
consider mtigating factors, and that the court made sarcastic
and inappropriate coments based on stereotypes during the
sent enci ng proceedi ng. The circuit court, the Honorable Kevin
E. Martens now presiding,* denied Harris's nmotion, concluding
that the «circuit <court did not erroneously exercise its

discretion. The circuit court explained as foll ows:

The court gave adequate consideration to all aspects
of the defendant's character as part of the overall
factors it nust consider at the tine of sentencing.
[citation omtted] The coments concerning the
def endant's unenpl oynment status and the wllingness of
his child' s nother to go out and work and go to school
while the defendant sat hone were neant to express
incredulity over a 21 year old able-bodied nule
allowing the child' s nother to go out and work instead
of going out and finding a job on behalf of his famly
and furthering his financial prospects. The court

3 The court also made Harris eligible for boot canp and the
Earned Rel ease Program after 12 nonths, and inposed a fine.

4 Judge Martens took over Judge Walls' drug court docket as
part of M| waukee County's judicial rotation system
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finds this to be an appropriate consideration of the
defendant's character for sentencing purposes and
declines to nodify the sentence or resentence the
defendant on any basis set forth in the defendant's
not i on.

22 On review, the court of appeals agreed that the
circuit court properly considered and weighed all appropriate

factors. State v. Harris, No. 2008AP810-CR, unpublished slip

op., 9196, 10 (Ws. C. App. Jan. 21, 2009). It also surm sed
that the <circuit court "did not harbor bias against Harris
because of his race."®> Id., 9Y16. Nevert hel ess, the court of
appeal s concluded that several of the circuit court's comrents
"suggest to a reasonabl e observer, or a reasonable person in the
position of the defendant, that the trial court was inproperly
considering Harris's race when it inposed sentence.” 1d., 918.

Because of this, the court of appeals held that the circuit

court erroneously exercised its discretion. It vacated Harris's
sentence and remanded the matter for resentencing. 1d., 1110,
18.

°> The court of appeals did not consider whether the circuit
court inproperly sentenced Harris on the basis of gender because
its conclusion that the circuit court inproperly relied on race
was sufficient to dispose of the case. See State v. Harris, No.
2008AP810- CR, unpublished slip op., 910 n. 4.
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23 The State petitioned this court for review, which we

accepted. ©
[11. DI SCUSSI ON

24 In this case, Harris clains that the circuit court
relied on race and gender when sentencing him and that because
it did so, the «circuit court erroneously exercised its
di scretion. Thus, Harris mintains he is entitled to
resent enci ng.

25 The crux of this case centers on how courts should
anal yze whether a sentencing court actually relied on race or

gender .’

© Justice Bradley's assertions to the contrary (see
concurrence, 170), the phrase "appearance of bias" does not even
appear in the State's statenent of issues in its petition for
revi ew. Instead, the petition for review asked this court to
resolve a specific, defined issue: whether "coments suggesting
a circuit court considered a defendant's race at sentencing
provi de an independent basis for vacating a sentence? O nust
defendants continue to establish that a circuit court actually
relied on irrelevant or inproper facts |ike race?"

" Justice Bradley wants this case to be sonething it is not.
It is all about "appearance of bias" she tells us. See
concurrence, 1Y68-70. She is wong.

Justice Bradley's analysis relies largely on three cases:
Crawmford v. United States, 212 U. S. 183 (1909) (see concurrence,
1973, 88); State v. Gudgeon, 2006 W App 143, 295 Ws. 2d 189
720 N.W2d 114 (see concurrence, 9189-91); and State v. Goodson,
2009 W App 107, 918, 320 Ws. 2d 166, 771 N W2d 385 (see
concurrence, f193-95). Yet none of these cases were even cited

by the parties in their briefs, and none are rel evant.

10
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26 Harris asks us to affirm the decision of the court of
appeal s and adopt a reasonabl e observer standard. In Harris's
view, a circuit court is deened to have relied on race or gender
if a reasonable observer would conclude that his sentence was
i mposed on the basis of race or gender.® The State counters that
mere perception by a reasonable observer or defendant does not

equate to actual reliance on race or gender.

In Crawford, the United States Suprenme Court was not

reviewing a judge's alleged bias or prejudice; indeed, the
"judge's mnd" was of no rel evance. See Crawford, 212 U S at
196. | nstead, the Suprene Court held that a United States Post

O fice enpl oyee could not serve as a juror in the prosecution of
a defendant charged with conspiracy to defraud the post office.
ld. at 192-97.

In State v. Goodson, 2009 W App 107, 320 Ws. 2d 166, 771
N.W2d 385, a judge promsed to sentence a defendant to the
maxi mum period of tinme if he violated his supervision rules.
Id., 913. The claim in Goodson was that the circuit court
prejudged the reconfinenment sentence, not appearance of bias.
ld., §6.

For simlar reasons, State v. Gudgeon, 2006 W App 143, 295
Ws. 2d 189, 720 N.W2d 114, does not indicate the adoption of
an "appearance of bias" test for determning whether a judge

actually relied on inproper sentencing factors. That case, as
well, involved a "clainf] that the court was [] biased in favor
of a particular result before listening to the evidence." Id.,
11.

In addition, Justice Bradley cites Caperton v. A T. Massey
Coal Co., Inc., 556 US __ , 129 S. . 2252 (2009), which is
di stingui shable on its face. See State v. Allen, 2010 W 10,
19259- 72, 322 Ws. 2d 372, 778 N.W2d 863 (Ziegler, J.,
concurring). Simlarly, the issues in Alen are easily
di sti ngui shabl e.

8 As noted above, the court of appeals did not discuss the
gender issue. However, Harris appears to advocate that the
reasonabl e observer standard should apply to gender as well as
race.

11
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127 In Part A we discuss sentencing generally, review the
well -settled |egal standards governing review of sentencing
decisions, and franme the applicable legal standard from our
established case |aw In Part B, we take up the court of
appeal s' reasonabl e observer test and explain why this approach
does not work and why it conflicts wth our established
sentencing review |aw Finally, in Part C, we apply the
standards outlined in Part A to the facts of this case,
concluding that the circuit court did not erroneously exercise
its discretion in sentencing Harris.

A. Sentencing and Review of Sentencing Deci sions

128 Circuit courts nust consider three primary factors in
determ ning an appropriate sentence: the gravity of the offense,
the character of the defendant, and the need to protect the

public. State v. Harris, 119 Ws. 2d 612, 623, 350 N W2d 633

(1984). Additional related factors the court my consider

i ncl ude:

"(1) Past record of crimnal offenses; (2) history of
undesi rabl e behavior pattern; (3) the defendant's
personality, character and social traits; (4) result
of present ence i nvestigation; (5) Vi ci ous or
aggravated nature of the crinme; (6) degree of the
defendant's culpability; (7) defendant's deneanor at
trial; (8) defendant's age, educational background and
enpl oynment record; (9) defendant's renorse, repentance
and cooperativeness; (10) defendant's need for close
rehabilitative control; (11) the rights of the public;
and (12) the length of pretrial detention.™

Id. at 623-24 (quoting Harris v. State, 75 Ws. 2d 513, 519, 250

NwW2ad 7 (1977)). Sentencing courts have consi derable

12
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discretion as to the weight to be assigned to each factor. 1d.
at 624.

129 In exercising discretion, sentencing courts nust
i ndi vidualize the sentence to the defendant based on the facts
of the case by identifying the nost relevant factors and
explaining how the sentence inposed furthers the sentencing

obj ecti ves. See State v. @Gllion, 2004 W 42, 139-48, 270

Ws. 2d 535, 678 N.W2d 197.
130 Review of a sentencing decision is "limted to
determining if discretion was erroneously exercised.” 1d., Y17.

Discretion is erroneously exercised when a sentencing court

i nposes its sentence based on or in actual reliance upon clearly

irrelevant or inproper factors. ld.; State v. Tiepelnman, 2006

W 66, 926, 291 Ws. 2d 179, 717 N.W2ad 1. Sent enci ng deci si ons
are afforded a presunption of reasonability consistent with our
strong public policy against interference with the circuit
court's di scretion. Gl lion, 270 Ws. 2d 535, 118.
Accordingly, the defendant bears the heavy burden of show ng
that the circuit court erroneously exercised its discretion.
See id., f72.

131 The question in this case is how a defendant nust neet
the heavy burden of showng that the sentence was based on
i nproper factors. O nore to the point, how should a review ng
court determne when a circuit court has actually relied on race
and gender in inposing its sentence, and therefore erroneously

exercised its discretion?

13
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132 This court clarified the franmework in which to answer
this and related questions in Tiepelmn, 291 Ws. 2d 179. In
that case, a defendant noved for resentencing on the grounds
that the circuit court relied on inaccurate information. Id.,
1. We noted that a defendant has a constitutional due process
right to be sentenced based upon accurate information. 1d., 19.
The issue was, as here, what the correct standard of review
shoul d Dbe. W held that a defendant nust prove that the
information was inaccurate, and that the court actually relied

on that inaccurate information. Id., 926; State v. Payette,

2008 W App 106, 946, 313 Ws. 2d 39, 756 N W2d 423. I f the
def endant shows this, the burden shifts to the State to prove
that the error was harm ess. Tiepelman, 291 Ws. 2d 179, 926.
133 The application of this well-settled law in the case
at bar IS strai ght f orwar d. Harris simlarly has a
constitutional due process right not to be sentenced on the
basis of race® or gender. No Wsconsin case has held that
def endants have a due process right not to be sentenced on the
basis of gender. W now so hold because to do so is in
conformty with our understanding of the basic tenets of due
pr ocess. Everyone agrees, then, that race and gender are
i nproper factors, and that inposing a sentence on the basis of
race or gender is therefore an erroneous exercise of discretion.

Consequently, Harris has the burden to prove that the circuit

® See, e.g., United States v. Minoz, 974 F.2d 493, 495 (4th
Cr. 1992) ("[S]entences inposed on the basis of race or
national origin violate due process.").

14
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court actually relied on race or gender in inposing its
sentence.'® Because we deternmine that Harris has not met this
burden (as explained in Part C, we need not determ ne whether
the errors alleged here are subject to harnl ess error analysis,
or whether they are structural errors not anmenable to harmnl ess
error analysis.!

134 Proving that the circuit court relied on race and
gender may in sonme instances be a bit of an anorphous task. But
this is true whenever attenpting to show that the sentencing
court actually relied on any inproper factor. W now nmake cl ear
what has been recognized in factually analogous cases: the

standard of proof is clear and convincing evidence. See State

v. Littrup, 164 Ws. 2d 120, 131-32, 473 N.W2d 164 (C. App.

1991) (applying the clear and convincing evidence burden to a

due process claim of inproper sentencing based on inaccurate

10 Ti epel man established a two-part test: the defendant mnust
prove that the information was inaccurate and show actual
reliance on that information. State v. Tiepelman, 2006 W 66,
1926-28, 291 Ws. 2d 179, 717 N W2d 1. Proving inaccurate
information is a threshold question—you cannot show actual
reliance on inaccurate information if the information s
accur at e. When the question relates to other inproper factors
Iike race and gender, only the second part of the test, actual
reliance, is relevant.

1 For an explanation of errors subject to harnless error
anal ysis versus structural errors, see Neder v. United States,
527 U.S. 1, 8-10 (1999); State v. Ford, 2007 W 138, ¢9142-43
306 Ws. 2d 1, 742 N.W2d 61; State v. Harvey, 2002 W 93, 9135-
39, 254 Ws. 2d 442, 647 N. W 2d 189.

15



No. 2008AP810CR

i nformation). ' Requiring defendants who <challenge their
sentence to prove their case by clear and convincing evidence
"pronotes the policy of finality of judgnents and satisfies the
purpose of sentence nodification, which is the correction of
unj ust sentences." 1d. at 132.

135 Harris nust therefore provide evidence indicating that
it is "highly probable or reasonably certain" that the circuit
court actually relied on race or gender when inposing its

sent ence. Black's Law Dictionary 577 (7th ed. 1999) (defining

"cl ear and convincing evidence").
B. The Reasonabl e Observer Test |Is Not Appropriate
136 The court of appeals did not follow these established
| egal principles. Though giving lip service to its limted role
of reviewing only for the erroneous exercise of discretion (see
Harris, No. 2008AP810-CR, unpublished slip op., 911, 6-7), it
created a new test, largely relying on two non-W sconsin cases.

The court of appeals concluded as foll ows:

2 This court later wthdrew Ilanguage from Littrup
concerni ng whet her defendants had to show "prejudicial reliance"
as opposed to "actual reliance” on inaccurate information.
Ti epel man, 291 Ws. 2d 179, {31. W did not overrule Littrup
and our wthdrawal of |anguage did not affect the Littrup

court's conclusion as to the proper burden of proof. Id. ("[A]
def endant nust establish that . . . the circuit court actually
relied on the inaccurate information. Here, the court of
appeals applied the wong test—prejudicial reliance—when it
affirmed the circuit court. W nmust, therefore, reverse that
affirmance, and wthdraw any |anguage [in several cases,
including Littrup] to the contrary."). Only when a case is
overruled does it lose all of its precedential value. See Blum
v. 1st Auto & Cas. Ins. Co., 2010 W 78, 56, _ Ws. 2d
~_Nw2d __

16
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Harris is entitled to resentencing because although
the trial court properly considered all appropriate
rel evant factors, it nonethel ess erroneously exercised
its discretion when it nmade comments at sentencing
that suggested to a reasonable person in the position
of the defendant or a reasonable observer that it was
inproperly considering the defendant's race in
i mposi ng sent ence.

Id., 91. This test is not the law in Wsconsin, nor should it

137 First, applying a reasonable observer t est to
sentencing challenges is not supported by Wsconsin case |aw.
The court of appeals cited only one Wsconsin case, State v.
Fuerst, 181 Ws. 2d 903, 512 N W2d 243 (C. App. 1994), in
support of its new approach. Fuerst did not create a reasonable
observer test for sentencing evaluation, nor does any other

W sconsi n case. '3

13 Both Harris and the court of appeals rely largely on two
non-Wsconsin cases that adopted sone form of a reasonable
observer test with regard to issues of race.

In United States v. Leung, the Second Circuit Court of
Appeal s ordered resentencing because, although it was confident
that the sentencing judge did not harbor bias against the
def endant because of her ethnic origin, a reasonable observer
m ght have inferred that the defendant's ethnicity and alien
status played a role in her sentence. 40 F.3d 577, 586-87 (2d
Cr. 1994).

Simlarly, in Jackson v. State, the Court of Appeals of
Maryl and held that the circuit court's comments gave rise to an
inference that race was inappropriately considered at sentencing
because a reasonable person might infer that the trial judge
considered race. 772 A 2d 273, 281-82 (M. 2001).

17
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138 In Fuerst, the defendant was convicted of first degree
sexual assault of a child and sentenced to six years in prison
Id. at 908. The defendant asserted that the circuit court
erroneously exercised its sentencing discretion because it
inproperly considered the defendant's lack of religious
convictions and church attendance. Id. Inportantly, no one
questioned whether the circuit court in fact had considered
these factors; the record made clear that it had. The circuit
court explicitly stated, both during the hearing and in its
deni al of the defendant's postconviction notion, that it
believed the defendant's lack of church attendance and |ack of

religious convictions were relevant factors on which the court

QO her courts addressing a claim that race or national
origin affected sentencing did not resort to a reasonable
observer anal ysis. See, e.g., MO eskey v. Kenp, 481 U S. 279
292-93 (1987) (holding that MC eskey's evidence of general bias
in capital sentencing was insufficient; "MOC eskey nust prove
that the decisionmakers in his case acted wth discrimnatory
purpose."”) (enphasis renoved); United States v. Borrero-lsaza,
887 F.2d 1349, 1355 (9th Gr. 1989) (concluding that the court
sentenced the defendant because of his national origin,
enploying an actual reliance and not a reasonable observer
analysis); Ervin v. State, 683 N E 2d 641, 643 (Ind. C. App.
1997) (concluding that the defendant had failed to prove the
trial court's words reflected racial prejudice and entitled him
to a new sentence); State v. Houk, 906 P.2d 907, 909 (Utah C.
App. 1995) (holding that the judge's coments did not prove
def endant was sentenced nore harshly because of his race).

4 The defendant also claimed that the «circuit court
inproperly considered his refusal to confess his guilt. State
v. Fuerst, 181 Ws. 2d 903, 908, 512 N.W2d 243 (C. App. 1994).
The court of appeals found that the circuit court considered the
defendant's refusal to admt his guilt as an indication of his
| ack of renorse, and that this was permssible. 1d. at 916.

18
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was relying.® 1d. at 909. Thus, unlike the case at bar, the

guestion in Fuerst was not whether the court actually relied on

religion when inposing its sentence, but whether religious

belief and church attendance constituted inpermssible factors

on which to base a sentence.

139 The court of appeals correctly stated that its review
was for erroneous exercise of discretion, and that the defendant
had the burden of showing that the sentence was inposed on
unjustifiable bases, i.e., irrel evant or I npr oper
considerations. |1d. at 909-10. Consistent with this, the court
held that consideration of a defendant's religious beliefs and
practices is only permssible if a "nexus exists between the
defendant's crimnal conduct and the defendant's religious
beliefs and practices.” 1d. at 913.

40 Nothing in Fuerst adopts, supports, or even hints at a

reasonabl e observer test.®  The court of appeals in Fuerst

15 puring the sentencing hearing, the circuit court stated:

[ M. Fuer st , you] have very little religious
conviction []. | say that because you don't go to
church. . . . | guess | make the distinction between

sonebody who goes to church every Sunday and sonebody
who either doesn't go to church or believe in
religion, and certainly those are mtigating factors.

I n denying postconviction relief, the court reaffirnmed its
belief that religion was an inportant and relevant sentencing
factor. 1d. at 9009.

' To be fair, the court of appeals stated that it found
only "guidance" in Fuerst, and described the basic facts and
hol di ng of the case. See Harris, No. 2008AP810-CR, unpublished
slip op., Y17. The court of appeals did not explain how Fuerst
supported its approach.
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concluded that because our state and federal constitutions
render religious conviction and church attendance i nproper
grounds upon which to enhance (or Ilessen) a sentence, the
circuit court erroneously exercised its discretion by relying on
such factors. The court remanded the matter so a sentence could

be i nposed "based upon consideration of proper factors." 1d. at

916 (enphasi s added).

41 Neither the court of appeals nor Harris cite any
W sconsin case that purports to establish a reasonable observer
test in review ng sentencing decisions. This is because that is
not the law in Wsconsin. To determ ne whether the circuit
court inposed its sentence on the basis of race or gender, the
established law in Wsconsin is that regardl ess of the nature of
the inproper factor, the defendant bears the burden of proving
by clear and convincing evidence that the circuit court actually
relied on that inproper factor.

42 An additional reason we reject a reasonable observer
test is that it contradicts established |law on the burden of
pr oof . Sinply because a reasonable person or reasonable
def endant m ght perceive that a circuit court actually relied on
an inproper factor does not make it so. I nstead of requiring
the defendant to prove actual reliance, the reasonable observer

test requires only proof that a reasonable observer m ght

In his brief, Harris does not make any claim that Fuerst
supports the reasonabl e observer test. Harris correctly cites
Fuerst only for the proposition that a sentence based on
irrelevant or inproper considerations is subject to reversal as
an erroneous exercise of discretion.
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percei ve actual reliance. These are not the sanme thing. In
effect, the reasonable observer test significantly |owers the
burden of proof, and upends our strong public policy of |eaving
sentencing to the «circuit <court and reviewing sentencing
deci sions only for erroneous exercise of discretion.

143 Finally, the reasonable observer test articulated by
Harris and the court of appeals lacks basic clarity and is
unwor kable in practice. First, it 1is not clear if the
reasonabl e observer test is neant to apply to all inproper
factors, or only certain factors |ike race, and nmaybe gender.
Additionally, it is unclear how widely shared this perception
needs to be to pass this test. Mist a sentence be thrown out if
even one intelligent person listening to the sentencing hearing
m ght think a judge relied on race? |In short, this test |acks
the clarity and workability necessary to be a sound rule of |aw

See Horst v. Deere & Co., 2009 W 75, 971, 319 Ws. 2d 147, 769

N.W2d 536 ("One of the basic requirenents of a coherent |ega
test is that it offer a framework for analyzing clains that
provi des sone neasure of predictability.").

44 In short, the reasonable observer test articulated by
the court of appeals and endorsed by Harris (1) is not supported
by Wsconsin case law, (2) contradicts and guts established |aw
by lowering the defendant's burden of proof; and (3) |acks basic
clarity and workability.

C. Application to Harris

145 As explained above, Harris has the burden to prove by

clear and convincing evidence that the circuit court actually
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relied on race or gender in inposing its sentence. Qur
obligation is to review the sentencing transcript as a whole
and to review potentially inappropriate comments in context.

46 Harris and the court of appeals point to the phrase
"baby mama" and the references to "you guys" and "these wonen"
by the circuit court as evidence that Harris's sentence was
based on race. In order to substantiate his claim that the
circuit court relied on gender, Harris points to the circuit
court's criticismof his alleged child care arrangenent with the
child s nother. W address each of these in turn.

1. Racial Stereotyping

147 Harris alleges that the references to "you guys" and
"these wonen" are very simlar to the nore clearly offensive
"you people,” and that in conbination with the sarcastic use of
"baby mama," these comments suggest that the «circuit court
relied on race.

148 The court initially used the phrases "you guys" and
"these wonen" during a conversation with Harris regarding the
child' s nother. Upon finding out that the child' s nother works,
conpl eted high school, and was attending college, the follow ng

exchange occurred:

The Court: Were do you guys find these wonen,
really, seriously. 1'd say about every fourth nman who
conmes in here unenployed, no education, is with a

woman who is working full-time, going to school
Where do you find these wonen? 1Is there a club?

The Def endant : No.

The Court: You' re sure?
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The Def endant: | ain't find her at—she not the club
[type].

The Court: Oh, she's not the club type.

149 During its explanation of the sentence and reproof of
Harris, the circuit court simlarly stated, "I swear there's a
cl ub where these wonen get together and congregate.”

50 The <circuit court wused the term "baby nmama" tw ce
during the sentencing hearing.? Both occurrences were during
the circuit court's discussion of the proper factors and the
explanation of its reasons for the sentence.

51 The first occurrence was during the court's discussion
of the dangers of drugs internationally; this led the court to
contrast individuals Harris's age who were in the armed forces
and "putting their lives at stake,” wth Harris, who "sits at
home, gets high while his baby mama wor ks and goes to school ."

52 The second occurrence was during the court's
di scussion of Harris's |listless efforts to obtain gainful
enpl oynent during the seven nonths since his arrest. The court
adnoni shed Harris for choosing the easy route of getting high
rather than working hard and obtaining a job that would provide

nmoney and benefits for his daughter. It then stated, "I'm sure
your wife already is providing that—mnot your w fe, your baby
mama i s al ready providing that."

153 In the context of the court's coments, the phrases

you guys" and "these wonen" clearly have no racial

17 The court also used the term "baby's nmama" once earlier
in the hearing.
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connot at i ons. The court stated exactly what it meant
imediately followng their usage by referring to the frequency
with which the court sees unenpl oyed and uneducated fathers cone
into court with nothers working full-time and going to school.
The court was observing a conmpn scenario, a reality the circuit
court found nmaddeni ng, and not w thout reason.

154 The parties dispute the racial connotations of the
phrase "baby mama." Citing several popular sources, including
ur bandi ctionary.com and an article on the subject on salon.com
Harris maintains that the phrase evokes a racial stereotype.
The State mmintains that "baby mam" has been popularized in
American culture and does not necessarily have racial
connot at i ons. The State also disputes the reliability of the
sources cited by Harris, and notes that none of the definitions
on urbandictionary.com and w ki pedia.com define the term wth
reference to race.

155 At best, this term reflects popular slang, referring
to a nother who is not nmarried to and may or nay not have a
continuing relationship wth the father of the «child or
chi |l dren. Even Harris acknow edges this phrase is sonetines
used with reference to non-African Anericans. It also appears
that both parties agree the phrase, at a mninmum can be
of fensi ve depending on the context of its use.

56 Looking at the hearing transcript as a whole, we do
not believe that the circuit court's use of the phrase "baby

mama" mnakes it highly probable or reasonably certain that the
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circuit <court actually relied on race when inposing its
sent ence.

157 We would be nore inclined to conclude that the circuit
court intended racial disparagenent iif other parts of the
sentencing hearing so reflected. They do not. Beyond the
references to "you guys" and "these wonen," which in our view do
not have a racial conponent as used by the circuit court, Harris
cites nothing else in the entire 32-page sentencing transcript
t hat suggests his sentence was based on race. In fact, nothing
in the transcript nentions Harris's race at all.

158 Additionally, both uses of the phrase "baby mm"
accord with the general popul ar understanding of the nother of a
child who is not married to and may or may not have a continui ng
relationship with the father. The court's first use of the
phrase conpared Harris's choices to those of nmen his age serving
in the mlitary overseas and to those of the nother of Harris's
chi |l d. The second occurrence canme in the context of Harris's
|ack of effort at securing gainful enploynment to support his
daughter, even though |jobs were available. The presentence
investigation report in this case also indicates that Harris was
not married to the nother of his child, and was in fact dating
anot her woman.

159 The court <clearly found that Harris was acting

irresponsi bly, and appears to have used this phrase to chide

Harris for his poor choices. These observations bear a
reasonable nexus to relevant factors, including Harris's
character, educati on, enpl oynent , and need for cl ose
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rehabilitative control. The court's comments bear on rel evant
factors and do not, in context or as a whole, inplicate race.

60 In sum Harris has not nmet his burden of proving by
clear and convincing evidence that the circuit court actually
relied on race when it inposed its sentence.

2. Gender Stereotyping

61 To support his claim that the circuit court inposed
its sentence on the basis of gender, Harris points to the
court's criticismof the fact that Harris stayed at honme while
his child s nother worked. Harris maintains that having the
father stay at honme is a perfectly acceptable child-care
arrangenment, and the court's statenents make clear that it used
this fact as an aggravating factor.

162 If it were clear that Harris's decision to stay hone
was the result of a nmutually agreed-upon chil d-care arrangenent
with the child's nother, and that Harris was doing this as a
responsible father, Harris's argunent would have sone nerit.
But that is not what the record reveals.

163 The record reveals that Harris used the noney from
dealing drugs to support his daughter, and that followng his
arrest, he made no efforts to replace that revenue stream
There is also no evidence that Harris was his daughter's stay-
at-honme primary caretaker. The court concluded that Harris was
not being a responsible father, not making any efforts to
provide for his daughter, and was instead spending his tine
snoki ng pot and hanging out with known gang nenbers, even when
not dealing drugs. The court gave Harris anple opportunity to
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clarify and denonstrate responsible behavior, but the court did
not find it. Harris's character, the court concluded, was
"conpl etely uni npressive."

164 Regarding reliance on gender, then, Harris has not net
his burden of proving by clear and convincing evidence that the
circuit court actually relied on gender as a factor in inposing
its sentence.

3. The Crcuit Court Did Not Erroneously Exercise Its Discretion

165 As expl ained above, Harris has not nmet his burden of
showing that the circuit court actually relied on race, gender
or other inproper factors during sentencing. Revi ewi ng the
sentencing transcript in context and as a whole, we conclude
that the <circuit <court considered the proper factors; it
evaluated the gravity of the offense, Harris's character, and
the public's need for protection. The circuit court carefully
explained why it inposed the sentence it did. We find nothing
to suggest that the circuit court's sentence was an erroneous
exerci se of discretion.

1. CONCLUSI ON

66 In sunmary, we reject the reasonable observer test
created by the court of appeals. Sentencing decisions are
afforded a presunption of reasonability consistent wth
Wsconsin's strong public policy against interference with a
circuit court's discretion. Qur review of sentencing decisions
is therefore limted to determning if the <circuit court
erroneously exercised its discretion. D scretion is erroneously
exercised when a sentencing court actually relies on clearly
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irrelevant or inproper factors, and the defendant bears the
burden of proving such reliance by <clear and convincing
evi dence. It is beyond dispute that race and gender are
i nproper factors; they may not be relied upon—at all—n the
i nposition of a sentence.

167 After reviewng the sentencing transcript in context
and as a whole, we conclude that Harris has not net his burden
of proving by clear and convincing evidence that the circuit
court actually relied on race or gender. The circuit court
considered the proper factors—+t evaluated the gravity of the
of f ense, Harris's character, and the public's need for
prot ection. The circuit court thoroughly explained its reasons
for the sentence it inposed, and all of the potentially
of fensive comments flagged by both Harris and the court of
appeal s bear a reasonable nexus to proper sentencing factors.
Because Harris has not shown that the circuit court erroneously
exercised its discretion, we reverse the decision of the court
of appeal s.

By the Court.-The decision of the court of appeals is

rever sed
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168 ANN WALSH BRADLEY, J. (concurring). This case
squarely presents the question of how to identify and address
t he appearance of racial and gender stereotyping in the context
of crimnal sentencing. On the first page of its brief to this
court, the State queried: "[ The court of appeals concluded]
that sone of a sentencing judge's conmments could be perceived as
suggesting that the sentencing judge inposed the sentence at
| east in part because of race. |Is that a basis for vacating the
sent ence?"

169 Since we accepted this case for review, this court has
been faced with questions related to the appearance of bias in
two other contexts, motions for recusal® and anendments to the
code of judicial ethics.? Both of these questions have been
difficult for the court.

170 We accepted Harris's petition for review to resolve
how courts should address questions related to an appearance of

bias. Yet, that issue does not appear in the mgjority opinion

! See e.g., State v. Allen, 2007AP795, (requesting recusa
on grounds of "actual bias in favor of the prosecution . . . and
the inperm ssible appearance of bias") (filed April 17, 2009),
interim order published at 2010 W 10, 322 Ws. 2d 372, 778
N. W2d 863 (Feb. 11, 2010).

2 Nos. 08-16, 08-25, 09-10, 09-11, In the Mtter of
Amendnent of the Code of Judicial Conduct's Rules on Recusal
or der filed July 7, 2010 (avai |l abl e at
http://w courts. gov/suprene/sc_hearing rules.jsp); see al so
W sconsin Suprenme Court, Open Adm nistrative Hearing on Rules
Petitions 08-16, 08-25, 09-10, and 09-11, relating to amendnents
to the Code of Judicial Conduct's rules on recusal and canpaign
contributions, Cct ober 28, 2009 (avai l abl e at
http://ww. wi seye. org/ wi sEye_progranmm ng/ wi seye_ Vi deoAr chi ve_09.
htm).
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Aside from two footnotes dismssing this concurrence, the word
"appearance" appears nowhere in the nmgjority's discussion.

171 Al seven nenbers of this court agree that a defendant
has a constitutional due process right not to be sentenced on
the basis of race or gender. Majority op., 9133. W all agree
that stereotypes constitute inproper sentencing factors, and if
a circuit court considers them when inposing sentence, it has
erroneously exercised its discretion. 1d.

72 The question, then, is how a reviewing court should
determ ne whether the circuit court considered racial or gender
stereotypes when inposing sentence. The mgjority anal ogi zes a
sentence based on a stereotype to a sentence based on inaccurate
information. 1d., 932. It explains that a defendant "has the
burden to prove that the circuit court actually relied on race
or gender in inposing its sentence." 1d., 33.

173 The mjority's analogy to inaccurate information is
inapt and fails to recognize the whole picture. Unl i ke
i naccurate i nformation, whi ch will of ten be readily
ascertainable from the face of a sentencing transcript, a
sent enci ng deci sion based on a stereotype will be nore difficult
to identify. The problemis that it is inpossible to determ ne
what a judge was "actually" thinking. A review ng court cannot

| ook into a sentencing judge's m nd:
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Bias or prejudice is such an elusive condition of the

mnd that it is nost difficult, if not inpossible, to
al ways recognize its existence, and it mght exist in
the mnd of one . . . who was quite positive that he

had no bias, and said that he was perfectly able to
decide the question wholly uninfluenced by anything
but the evidence.

Crawford v. United States, 212 U. S. 183, 196 (1909).

174 The mjority recognizes that proving that t he
sentencing court actually "relied on race and gender nay in sone
i nstances be a bit of an anorphous task." Majority op., 934.
Yet, it offers no solution.

175 The United States Suprene Court recently explained
that "[t]he difficulties of inquiring into actual bias

sinply underscore the need for objective rules.” Caperton v.

A.T. Mssey Coal Co., Inc., 129 S C. 2252, 2263 (2009).

Appearance of bias is an "objective standard[] that do[es] not
require proof of actual bias." [|d. By focusing on actual bias
and ignoring the apparent, the majority is |looking at only half
of the equation.

176 The appearance of bias in sentencing is an issue at
the essence of this case. Below is the analysis of the issue
t hat shoul d have appeared in a majority opinion.

I

177 1 begin by examning the court of appeals decision.
It provides the touchstone for our review.

178 In a split decision, the court of appeals concluded
that "the trial court properly considered all appropriate [and]

rel evant factors." State v. Harri s, No. 2008AP810- CR,

unpublished slip op., 1 (Ws. C. App. Jan. 21, 2010). The
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court of appeals determned that the circuit court "nonethel ess
erroneously exercised its discretion when it made comrents at
sentenci ng that suggested to a reasonable person in the position

of the defendant or a reasonable observer that it was inproperly

considering the defendant's race in inposing sentence.” Id.,
16.

179 The court of appeals did not conclude that the circuit
court "intended these coments to be offensive, or that it
intentionally engaged in racial stereotyping.” Id., 913
Nevertheless, it was concerned that the comrents could have
created "the reasonable perception . . . that the sentence was
bei ng i nposed at | east in part because of race.” 1d.

180 Acknowl edging that "the appearance of justice is
inmportant,” it determined that "resentencing was required to
satisfy the appearance of justice" even though "it could not be
determined that the trial court actually inproperly relied on
race as a sentencing factor." Id., 918. Because the court of
appeals concluded that race was dispositive, it declined to
address whether the circuit court's coments concerning "the
traditional roles of nmen and wonen would also justify
resentencing." 1d., 110 n. 4.

81 The State contends that the court of appeals erred by
vacating Harris's sentence based on how the sentencing court's
comments could be perceived. Further, it contends that the
corments made by the circuit court at sentencing, when read in
cont ext, did not denonstrate an erroneous exercise of

di scretion.
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82 In contrast, Harris argues that the court of appeals
correctly applied the |[|aw He asserts that it is well
established that a circuit court erroneously exercises its
di scretion when it inposes a sentence based on irrelevant or
i nproper considerations such as gender and racial stereotypes.
Harris asserts that the |anguage chosen by the court would |ead
a reasonabl e person to conclude that the court was inpermssibly
stereotyping Harris and the nother of his child.

|1

183 To determ ne whether the court of appeals correctly
concluded that the sentencing court erroneously exercised its
di scretion, it is instructive to exam ne Wsconsin cases as well
as cases from other jurisdictions. I first di scuss
inperm ssible sentencing considerations that constitute an
erroneous exercise of discretion, including racial and gender
st er eot ypes. Then, | apply these principles of law to the
sentencing transcript at hand.

184 Although appellate courts follow a consistent and
strong policy against interference with the discretion of the
circuit court in passing sentence, the circuit court's exercise

of discretion is not unfettered. State v. Schreiber, 2002 W

App 75, 19, 251 Ws. 2d 690, 642 N W2d 621. Wen the court
inposes its sentence based on irrelevant or inproper factors,
the circuit court has erroneously exercised its discretion.

Id.; State v. @Gllion, 2004 W 42, 917, 270 Ws. 2d 535, 678

N. W2d 197. In such a case, the defendant "has the burden of
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showing that the sentence was based on clearly irrelevant or
i mproper factors.” 1d., 172.

85 A sentencing court's explicit reliance on an
irrelevant or inproper factor constitutes an erroneous exercise

of discretion. For exanpl e, in State v. Fuer st , 181

Ws. 2d 903, 512 N.W2d 243 (Ct. App. 1994), the circuit court
cited Fuerst's lack of regular church attendance as a factor
leading to its conclusion that probation was inappropriate. I|d.
at 909, 914. Responding to Fuerst's postconviction notion, the
circuit <court reaffirmed its belief that religion is an
i mportant consideration at sentencing. 1d. at 915

186 On review, the court of appeals determ ned that the
circuit court's "weighing for sentencing purposes Fuerst's
belief[] system and history of not attending church" constituted
an erroneous exercise of discretion. Id. at 908. It concluded
t hat because there was no identifiable nexus between his |ack of
religious conviction and his «crine, the «circuit court's
consideration of religion violated Fuerst's right to religious
freedom under the federal and state constitutions. 1d. at 912.

187 Likewise, a court's sentence which explicitly relied
upon racial or gender stereotypes would be inpermssible. "A
defendant's race or nationality nmay play no adverse role in the
adm nistration of justice, including at sentencing."” Uni t ed

States v. Leung, 40 F.3d 577, 586 (2d Cr. 1994).° Simlarly,

3 See also Martinez v. State, 961 P.2d 143, 145 (Nev. 1998)
("Atrial judge may not . . . consider a defendant's nationality
or ethnicity inits sentence determnation.").

6
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gender should play no adverse role in the admnistration of

justice. See, e.g., J.E.B. v. Alabama, 511 U S. 127 (1994).

88 Under <certain circunstances, due process nay be
violated even when a court does not explicitly rely on an
i mproper factor. This is because it is an inpossible task for a

reviewing court to see into a judge's m nd:

Bias or prejudice is such an elusive condition of the

mnd that it is nost difficult, if not inpossible, to
al ways recognize its existence, and it mght exist in
the mnd of one . . . who was quite positive that he

had no bias, and said that he was perfectly able to
decide the question wholly uninfluenced by anything
but the evidence.

Crawford, 212 U S. at 196. Therefore, courts have determ ned
t hat when apparent bias reveals a great risk of actual bias, due
process is viol ated.

189 In State v. Qudgeon, the court of appeals grappled

with the proper application of an appearance of bias standard.
2006 W App 143, 9124-26, 295 Ws. 2d 189, 720 N. W2d 114. The
court stated: "Initially, we had a difficult tinme discerning
from [ nunmerous state and federal cases] whether actual bias was

necessary or nerely sufficient" to establish a due process

vi ol ati on. 295 Ws. 2d 189, f22. "Several cases indicated
that . . . apparent bias did not suffice to establish a due
process violation. . . . OQher precedents stated the contrary."”
Id. Even though the |aw appeared to be contradictory "on its

face," the court ultimately concluded that "this divergent case
| aw can be harnonized." 1d., 122-23.

190 The court concluded that the appearance of bias was
sufficient to establish a due process violation "only where the

7
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apparent bias revealed a great risk of actual bias." Id., 923.
It det er m ned t hat "t he appear ance of bi as of f ends
constitutional due process principles whenever a reasonable
per son—taki ng into consideration human psychol ogi cal tendencies
and weaknesses—eoncludes that the average judge could not be

trusted to 'hold the bal ance nice, clear and true' under all the

circunstances." 1d., 124
191 Qudgeon's concl usi on is consi st ent W th t he
jurisprudence of the United States Suprene Court. The In re

Mur chi son Court explained that due process "requires an absence
of actual bias in the trial of cases.” 349 U S 133, 136
(1955). Furthernore, "even the probability" of actual bias mnust
be avoided because "justice nust satisfy the appearance of
justice." 1d.

192 Simlarly, in Aetna Life Insurance Co. v. Lavoie, 475

U S 813, 825 (1986), the Court namde clear that it was "not
required to decide whether in fact" there was actual bias to

find a due process violation. The Wthrow v. Larkin Court

expl ained that the guarantee of due process is violated when,
"under a realistic appraisal of psychological tendencies and

human weakness," there exists "such a risk of actual bias or
prejudgnent." 421 U S. 35, 47 (1975).

193 Although courts have stated the standard in various
ways throughout the years, | wuse the fornulation discussed in

@udgeon, 295 Ws. 2d 189, 123, and State v. Goodson, 2009 W App

108, 14, 320 Ws. 2d 166, 771 N W2d 385. Due process is
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vi ol ated when there exists actual bias or a great risk of actua
bi as.

194 Wsconsin courts have previously addressed the
appearance of actual bias in the sentencing context. In
Goodson, the court of appeals determned that the sentencing
judge's earlier promse to sentence the defendant to the maxi num
penalty created the appearance of bias, requiring resentencing.
Id., 9113. Al though the State argued that the circuit court
properly based its decision on applicable sentencing factors,
id., 915, the court of appeals concluded that there was a great
risk that the sentence was based on an inproper factor—a
prom se.

195 Although Goodson addresses the appearance of actual
bias in another sentencing context, Wsconsin courts have never
specifically addressed the appearance of a sentence based on
racial or gender stereotypes. Therefore, | seek guidance in the
jurisprudence of other jurisdictions.

196 The Second Circuit reviewed a district court's
sentence of a wonman of Chinese descent. There, the sentencing
court cited deterrence of "others in the Asiatic community” as

an objective for the sentence inposed. Leung, 40 F.3d at 585

Among ot her comrents, the sentencing court elaborated: "W have
enough honme-grown crimnals in the United States wthout
inmporting them" Id.

197 On review, the appellate court stated that it was
"confident that the able and experienced trial judge in fact

harbored no bias against [the defendant] because of her ethnic
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origin, her alien status, or any other categorical factor." Id.
at 586. Nevert hel ess, the court concluded that "there is a
sufficient risk that a reasonabl e observer, hearing or reading
the quoted remarks, mght infer . . . that [the defendant’s]

ethnicity and alien status played a role in determ ning her

sent ence. " ld. at 586-87. Because "justice nust satisfy the
appearance of justice," the court vacated the sentence and
remanded for resentencing. 1d.

198 Simlarly, the Suprenme Court of Maryland exam ned a
case in which the sentencing court's coments "call[ed] the

fairness of the sentence into question.” Jackson v. State, 772

A.2d 273, 281 (M. 2001). The judge appeared to operate under
the belief that the African-Anerican defendant canme from "the

city" and lived |ike he was "froma ghetto.” The court stated:

Now, wunfortunately, a nunber of conmunities in the
| ovely city of Colunbia have attracted a |arge nunber

of rotten apples. Unfortunately, nost of them cane
from the city. And they live and act like they're
living in a ghetto sonewhere. And they weren't
invited out here to behave like animals. . . . [ oing

out of the way to go to sonebody else's house and
confront people with sawed-off shotguns is what they
do in the city. That's why people noved out here. To

get away from people like [the defendant]. Not to
associate with them and have them foll ow them out here
and act like this was a jungle of sonme Kkind. So.
It's not. And our only chance to preserve it is to
protect it.

ld. at 275-76.

199 On appeal, the Maryland Court of Appeals could not
"determ ne whether the sentencing judge was notivated by ill-
will or prejudice based upon his belief that [the defendant] was
"fromthe city' or because he was an African-Anerican, or both

10
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or neither." ld. at 281. "At best," the court stated, the

comments "give the appearance of bias towards persons who are
raised in an urban environnent." 1d. at 282. "[A]t worst, the
comments denonstrate[d] actual prejudice in the sentencing
process towards residents of <cities or, even still worse,

towards persons based upon their racial background.™ | d. The

court determned that because "our system of |aw has always

endeavored to prevent even the probability of wunfairness,” due

process had been violated. Id. at 281. It remanded for
resentencing. 1d. at 282.

1100 Although the facts of the above cases can be
di stinguished from the facts presented here, the wunderlying
legal principles hold true. Comments related to race (or
gender) made at sentencing may "exceed[] the outer limt of a
judge's broad discretion in sentencing and therefore anount[] to
the application of inpermssible sentencing criteria.” I1d. A
sentencing court has erroneously exercised its discretion when
the defendant denonstrates that the court actually relied, or
there is a great risk that the court actually relied, on an
i nproper factor, racial or gender stereotypes, when inposing
sent ence.

1101 This does not nean that a sentencing record must be
devoid of any reference to race or gender. Such reference,
however , cannot be based on stereotypes. It nust Dbe
i ndividualized to the defendant and his crimnal conduct, and it

must bear a reasonable nexus to the recognized sentencing

factors and objectives. If the reference is not individualized

11
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or there is no nexus, then the reference to race or gender is
irrelevant and the court may not adversely rely upon it when

i nposi ng sentence. See Fuerst, 181 Ws. 2d at 913. When the

court inposes its sentence based on irrelevant or inproper
factors, the ~circuit court has erroneously exercised its
di scretion. @Gllion, 270 Ws. 2d 535, {17.
11

102 I now examine Harris's sentencing transcript to
determ ne whether the court erroneously exercised its discretion
by adversely considering or appearing to consider inproper or
irrelevant factors when inposing sentence. Harris asserts that
the court's comments and rhetorical questions at sentencing
conveyed both sexism and racism He argues that the court
inmperm ssibly considered gender because it treated as an
aggravating factor the "division of I|abor" between Harris and
the nother of his child. Further, he highlights the court's

sarcastic use of what he portrays as "code words" evincing

raci sm "baby nmanm, and "t hese wonen."

"you guys,

1103 The sentencing transcript does not establish that the
court inmperm ssibly considered gender by relying on an
untraditional division of |abor as an aggravating factor when
i nposi ng sentence. The record does not reflect that Harris and
the nother of his child had any agreenent regarding a division
of labor. Although the court inquired about whether "watch[ing]
the child" was Harris's prinmary responsibility, it was in the

context of ascertaining information about his enploynment history

and efforts toward supporting his famly:

12
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The court: So the nother works and you sit at hone,
right?

The def endant: Yeah.
The court: And watch the child?

The defendant: | got all types of things goin'. \%%
personal famly.

1104 Upon arrest and again at sentencing, Harris stated
that the reason he sold drugs was to support his daughter. He
told the court that he did not plan to "nmake a career” out of
drug trafficking. Nevert hel ess, there was no evidence that
Harris had made any effort to replace the incone that he
formerly made by selling drugs. The record reflected that
Harris had not made any attenpt to look for a job in the seven
nonths since he had been arrested. Further, he had abandoned
his attenpt to get a GED, which could have inproved his chances
of securing legitimate enpl oynment.

1105 At sentencing, the court is required to take a
defendant's character and rehabilitative needs into account.
Here, the record reflects that the court searched for evidence
that Harris was seeking a legitimte way to support hinself and

his child, but it found none:

[We have seven nonths here where this young man had
the opportunity to go and get his CGED, stop snoking
marijuana and start working. W had seven nonths. He
had seven nonths and he's done none of those things.

Harris acknow edged that he had financial "responsibilities" to
support his daughter, but he had taken no initiative to fulfil
t hem

106 The court concluded that "[h]e's in the business" of

dealing drugs and that "[h]e's shown no inclination to make any
13
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changes. " It stated that drug dealing is "a very dangerous
profession” and "if M. Harris is killed, his daughter never has
a daddy." Based on this record, | cannot conclude that Harris
has denonstrated that the court actually sentenced him or there
is a great risk that the court actually sentenced him based on
a bias—that is, stereotypes about the traditional roles of nen
and wonen. Further, the court's coments bear a reasonable
nexus to recogni zed sentencing factors and objecti ves.

207 I turn next to Harris's contention that the circuit
court's use of l|anguage evinces racial bias. Harris takes issue
with the followng statenment, coupled with the court's use of

the term "baby mam":

Where do you guys find these wonen, really, seriously.
|'d say about every fourth nman who conmes in here
unenpl oyed, no education, is wth a woman who 1is
working full-tinme, going to school. Were do you find
these wonen? |Is there a club?*

This coment evinces the circuit court's frustration about the
nunber of defendants it sees, like Harris, who have abandoned
their responsibilities to their famlies.

108 In isolation, a conmment equating Harris and other
defendants could create the perception that Harris was not
sentenced based on his own individual characteristics, but based
on the court's frustration wth crimnal defendants generally.
In context, however, it is apparent that the circuit court was
focusing not on crimnal defendants or drug dealers generally,

but on Harris's individual characteristics.

4 The court later added: "I swear there's a club where these
wonen get together and congregate.”

14
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1109 The court conpared the hard-working character of the
not her of Harris's child with the character of Harris hinself.
Harris's child's nother was gainfully enployed, pursuing an
education, and providing health care for the child. By

contrast, the court had just determned that despite Harris's

admtted support “"responsibilities,” Harris had taken no
initiative towards fulfilling themin the seven nonths since his
arrest.

1110 The record reflects that the facts and inferences
relied wupon by the court—that Harris had abdicated his
responsibilities to his daughter and nade no attenpt to "nmake
any changes"—were reasonably derived from the record.
Understood in context, there is a reasonable nexus between the
court's comments and Harris's character and rehabilitative
needs.

111 Harris also contends that the term "baby mam" was
"racially offensive." The parties dispute whether the term

"baby mama" has a racial connotation, but both agree that the

term has recently energed in popular culture. As the Seventh
Circuit has explained, "[t]he use of slang in discharging the
awesone duty of sentencing is regrettable.” United States v.
Schnei der, 910 F.2d 1569, 1571 (7th Cr. 1990). In addition to

di m ni shing the proper decorum of the courtroom see id., the
use of slang should be guarded agai nst because it may be subject
to unintended interpretations.

112 I conclude that there has been no showi ng of actual

bias or the great risk of actual bias. Ceneral ly, "baby nmam"

15



No. 2008AP810-CR. awb

is a slang term referring to the unmarried nother of a man's
child, and the court was considering Harris's relationship with
a woman who fit that definition.® Thus, based on the above, |
conclude that Harris has failed to neet his burden to
denonstrate that the sentencing court actually considered or
appeared to consider an inproper factor, racial stereotypes,
when i nposi ng the sentence.

1113 Additionally, the cases discussed above that vacated a
sentence because of the appearance of bias can be distinguished
from the facts presented here. In Jackson, there was no nexus

between the recognized sentencing factors and "rotten apples”

who "came from the city" and "live and act like they're living
in a ghetto" or a "jungle of sonme kind." Simlarly, in Leung
there was no nexus between the defendant's i ndividua

characteristics and conduct and the sentencing judge's desire to
"send a nessage to the Asiatic comunity." By contrast, when
the court's comrents in this case are read in context, there is
a nexus between the comments and Harris's crimnal conduct,
character, and rehabilitative needs.

114 Harris was convicted of a Class E felony offense with
a maxi mum inprisonnment term of 15 years and a naxinmum initial
confinement term of 10 years. Here, the court gave reasons for
rejecting probation and the FDOAP program It determ ned that

the gravity of the offense and the needs of the defendant

> The PSI reveals that Harris formerly dated the nother of
his daughter for two years. At the time of sentencing, Harris
was dating anot her wonman.

16
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required a period of initial confinenent and inposed a two-year
period of initial confinenent.

1115 Based on a review of the transcript of Harris's
sentencing, | determne that Harris has not net his burden to
denonstrate that the circuit court erroneously exercised its
di scretion by actually considering or appearing to consider an
i nproper factor, race or gender stereotypes, when inposing the
sent ence. The sentencing transcript reflects that the sentence
was individualized to Harris and his crimnal conduct, and there
was a reasonable nexus between the court's comments and the
recogni zed sentencing factors and objectives. Accordingly, |
respectfully concur.

1116 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice N. PATRI CK CROOKS join this concurrence.
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