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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 concer ni ng 

r esci ssi on of  a r eal  est at e cont r act  on t he gr ounds t hat  t he 

c i r cumst ances sur r oundi ng t he t r ansact i on——an at t or ney' s 

pur chase of  l and f r om cl i ent s  whose bankr upt cy pet i t i on he 

handl ed——const i t ut ed a br each of  f i duci ar y dut y.  

¶2 The t wo quest i ons pr esent ed by t hi s case ar e whet her  

t he c i r cui t  cour t ' s  f i ndi ngs of  f act  concer ni ng t he t r ansact i on,  

i f  not  c l ear l y er r oneous,  and i t s concl usi ons of  l aw sat i sf y t he 

                                                 
1 Gr oshek v.  Tr ewi n,  No.  2008AP787,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  26,  2009) .  
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el ement s of  a c l ai m f or  br each of  f i duci ar y dut y,  and whet her  

t he c i r cui t  cour t ' s  awar d of  puni t i ve damages was pr oper .  

¶3 We concl ude t hat  t he f i ndi ngs of  f act  ar e suppor t ed by 

t he evi dence and t hat  t hey sat i s f y t he el ement s of  a c l ai m f or  

br each of  f i duci ar y dut y,  and we t her ef or e af f i r m t he cour t  of  

appeal s '  deci s i on t hat  t he at t or ney br eached hi s f i duci ar y dut y 

and t hat  r esci ssi on i s t her ef or e war r ant ed.  

¶4 We al so af f i r m t he cour t  of  appeal s '  deci s i on t hat  

puni t i ve damages ar e not  avai l abl e i n t hi s case.   The cour t  of  

appeal s '  r at i onal e f ocused on t he equi t abl e nat ur e of  t he case;  

however ,  our  deci s i on i s based on t he r ul e ar t i cul at ed i n Tucker  

v.  Mar cus2 t hat  wher e t her e i s no awar d of  compensat or y damages,  

puni t i ve damages ar e not  avai l abl e.   Because no compensat or y 

damages wer e sought  or  awar ded i n t hi s case,  we do not  r each t he 

quest i on of  whet her ,  i n an act i on i n whi ch compensat or y damages 

ar e awar ded,  r ecover y of  puni t i ve damages woul d be bar r ed sol el y 

on t he gr ounds t hat  t he act i on i s equi t abl e i n nat ur e.  

I .  BACKGROUND 

¶5 Thi s act i on ar i ses f r om t he ci r cumst ances sur r oundi ng 

at t or ney Mi chael  Tr ewi n' s November  2004 pur chase of  t he Gr oshek 

f ami l y f ar m and saw mi l l .   Tr ewi n was t he Gr osheks'  at t or ney of  

r ecor d when t hey f i l ed f or  Chapt er  13 bankr upt cy i n Mar ch 2004.  

I n Jul y of  t hat  year ,  t he Gr osheks f el l  behi nd on payment s due 

t o t he bank,  t hei r  maj or  cr edi t or ,  under  t he bankr upt cy pl an.   

                                                 
2 Tucker  v.  Mar cus,  142 Wi s.  2d 425,  439,  418 N. W. 2d 818 

( 1988)  ( hol di ng t hat  " puni t i ve damages ar e not  avai l abl e wher e 
t her e has been no ' awar d'  of  act ual  damages" ) .  
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Al so i n Jul y,  t hi s cour t  ent er ed an or der  suspendi ng f or  f i ve 

mont hs Tr ewi n' s  Wi sconsi n l aw l i cense,  ef f ect i ve August  31,  

2004. 3  I n August ,  Tr ewi n r eached an agr eement  wi t h t he Gr osheks'  

bank,  whi ch ul t i mat el y f ai l ed.   Near  t he end of  August ,  Tr ewi n 

sent  t he Gr osheks a wr i t t en pr oposal  t hat  i nvol ved hi s buyi ng 

t hei r  l and and al l owi ng t hem t o l ease i t  f r om hi m wi t h an opt i on 

t o pur chase.   On August  30,  t he Gr osheks si gned t wo document s 

dr af t ed by Tr ewi n——a wai ver  of  conf l i c t  of  i nt er est 4 and an 

                                                 
3 I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Tr ewi n,  2004 WI  

116,  ¶¶ 47,  50,  275 Wi s.  2d 116,  684 N. W. 2d 121.  

4 The wai ver  r ead as f ol l ows:  

WRI TTEN WAI VER OF CONFLI CT OF I NTEREST.   We,  Fr anci s 
and Kar en Gr oshek,  her eby acknowl edge t hat  we 
cont act ed Mi chael  Tr ewi n r egar di ng pur chasi ng our  r eal  
est at e t o pay t he cl ai m of  F&M Bank.   Pr i or  t o 
ent er i ng i nt o t hi s agr eement ,  At t y.  Tr ewi n t ol d us t he 
t er ms of  t he agr eement ,  t hat  he woul d pr of i t  on t hi s 
ar r angement  by hopef ul l y payi ng F&M Bank l ess t han t he 
$239, 585. 00 t hat  i s t her e [ s i c]  secur ed cl ai m,  and by 
r ent i ng t he r eal  est at e t o us f or  5 year s,  or  unt i l  we 
buy t he pr oper t y back;  f ur t her ,  we shal l  be 
r esponsi bl e f or  al l  l egal  f ees r equi r ed t o cont empl at e 
( s i c)  t he agr eement ,  and any char ges char ged by 
Tr ewi n' s l ender ,  but  i n no event  shal l  t hose 
f ees/ char ges exceed $1, 500. 00.   These f ees ar e 
separ at e f r om t he l egal  f ees owed f or  t he Chapt er  13 
bankr upt cy.   We f ur t her  agr ee t hat  we have r ecei ved a 
copy of  t he agr eement ,  as Tr ewi n pr ovi ded me wi t h a 
dr af t  of  t he agr eement ,  and advi sed us t hat  we shoul d 
r evi ew t hi s wi t h counsel  of  my [ s i c]  choi ce.   We wer e 
al so i nf or med t hat  by becomi ng a cr edi t or  of  our s,  
At t y.  Tr ewi n may be put  i n a posi t i on wher e he mi ght  
have t o st op r epr esent i ng us i f  ( 1)  we st op maki ng 
payment s on t hi s l ease,  and he i s f or ced t o t r y t o 
col l ect  i t ,  or  ( 2)  i f  hi s s i mpl y bei ng a cr edi t or  
r ai ses a conf l i c t  of  i nt er est  i n any manner  [ s i c]  i n 
whi ch he i s r epr esent i ng us.  
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agr eement  t o sel l  t he pr oper t y t o hi m. 5  Ther e was t est i mony f r om 

t he Gr osheks at  t r i al  t hat  Tr ewi n r ushed t he si gni ng of  t he 
                                                                                                                                                             

We her eby wai ve any conf l i c t  of  i nt er est  vol unt ar i l y ,  
and acknowl edge t hat  t he t er ms of  t hi s t r ansact i on ar e 
f ai r  and r easonabl e.   [ Dat ed August  30,  2004.   Si gned,  
Fr anci s R.  Gr oshek,  Kar en Gr oshek] .  

5 The agr eement  r ead as f ol l ows:  

Agr eement .  Thi s agr eement ,  made by and bet ween Fr anci s 
and Kar en Gr oshek ( Gr oshek) ,  and Mi chael  Tr ewi n 
( Tr ewi n) ,  pr ovi des as f ol l ows:  

WHEREAS,  Gr oshek i s i nvol ved i n a f or ecl osur e act i on 
and bankr upt cy wher ei n t hei r  r eal  est at e and equi pment  
i s bei ng f or ecl osed by F&M Bank,  and  

WHEREAS Tr ewi n has pr oposed buyi ng t he l and owned by 
Gr oshek,  payi ng of f  t he c l ai m of  F&M Bank,  sel l i ng 
r oughl y 40 acr es of  sai d l and t o John Pi esek,  and 
l easi ng t he r emai ni ng l and and bui l di ngs back t o 
Gr oshek;  and 

WHEREAS Tr ewi n has advi sed Gr oshek t hat  shoul d he 
pur chase t he l and,  t hat  he wi l l  become a cr edi t or  of  
Gr oshek and t hat  f ut ur e r epr esent at i on i n l egal  
mat t er s may or  may not  const i t ut e a conf l i c t  of  
i nt er est  whi ch woul d cause hi m t o not  be abl e t o 
r epr esent  t hem,  and 

WHEREAS Gr oshek has had t he oppor t uni t y t o r evi ew t hi s 
agr eement  pr i or  t o t he execut i on of  t hi s agr eement ,  
and has been advi sed t o r evi ew t he agr eement  wi t h 
anot her  at t or ney of  t hei r  choosi ng,  whi ch t hey have 
done,  

NOW THEREFORE,  i n consi der at i on of  t he mut ual  
covenant s cont ai ned her ei n,  t he par t i es agr ee as 
f ol l ows:  

1.  Tr ewi n shal l  pur chase t he r eal  est at e f r om Gr oshek 
on whi ch F&M Bank hol ds a mor t gage,  i n r et ur n f or  a 
f ul l  r el ease of  any c l ai m agai nst  Gr oshek,  and shal l  
l ease sai d pr oper t y back t o Gr oshek accor di ng t o t he 
t er ms of  t he at t ached l ease,  af t er  sel l i ng r oughl y 40 
acr es of  l and t o John Pi esek and hi s br ot her .  
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document s;  t hey t est i f i ed t hat  t hei r  under st andi ng was t hat  i t  

was necessar y t o s i gn t he paper wor k pr i or  t o Tr ewi n' s l i cense 

suspensi on.    

¶6 The conveyance of  t he pr oper t y  t o Tr ewi n occur r ed i n 

November ;  he pai d $94, 5006 f or  t he home and 34 acr es.   Af t er  

t hat ,  t he Gr osheks cont i nued t o l i ve on t he pr oper t y and t o pay 

r ent  t o Tr ewi n under  a l ease agr eement ,  but  t hey event ual l y 

st opped maki ng r ent  payment s,  whi ch r esul t ed i n Tr ewi n' s  

cancel i ng of  t he l ease.    

¶7 The Gr osheks subsequent l y sued Tr ewi n f or  br each of  

f i duci ar y dut y and sought  r esc i ssi on of  t he conveyance.   The 

compl ai nt  was amended pr i or  t o t r i al  t o add a c l ai m f or  puni t i ve 

damages.   Tr ewi n count er cl ai med f or  evi ct i on and f or  t he money 

he was owed f or  r ent  and moved f or  summar y j udgment  on t he 

Gr osheks'  c l ai m.  

¶8 The Por t age Count y Ci r cui t  Cour t ,  t he Honor abl e Thomas 

T.  Fl ugaur  pr esi di ng,  deni ed Tr ewi n' s mot i on f or  summar y 

j udgment .   Af t er  a t hr ee- day t r i al  t o t he cour t ,  t he c i r cui t  

cour t  det er mi ned t hat  Tr ewi n had br eached hi s f i duci ar y dut y t o 

t he Gr osheks;  i t  t hen gr ant ed r esci ssi on of  t he conveyance of  

                                                                                                                                                             
2.  Thi s i s t he ent i r e agr eement  bet ween t he par t i es,  
and Gr oshek has agr eed t o r evi ew t hi s pr oposal  wi t h an 
i ndependent  at t or ney of  t hei r  choosi ng,  and f r eel y and 
vol unt ar i l y  ent er  i nt o t hi s agr eement  af t er  meet i ng 
wi t h sai d at t or ney.   [ Dat ed August  30,  2004.   Si gned,  
Fr anci s R.  Gr oshek,  Kar en Gr oshek,  Mi chael  G.  Tr ewi n]  

6 A separ at e conveyance of  40 acr es was made t o t he 
Gr osheks'  nei ghbor s at  ar ound t hat  t i me;  t he det ai l s concer ni ng 
t hat  conveyance ar e not  r el evant  t o t he i ssues pr esent ed her e.  
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t he pr oper t y upon payment  of  $96, 872. 7  The ci r cui t  cour t  

di smi ssed Tr ewi n' s count er cl ai m.   The ci r cui t  cour t  based i t s 

concl usi on on t he f ol l owi ng f i ndi ngs of  f act :  

The i dea f or  t he whol e t r ansact i on was Tr ewi n' s ,  not  
t he Gr osheks' .  

The Gr osheks di d not  want  t o sel l  t hei r  pr oper t y ,  but  
Tr ewi n por t r ayed t he sal e t o t hem as t he onl y opt i on 
t hey had.  

The Gr osheks di d not  under st and t he t r ansact i on and 
di d not  under st and Tr ewi n woul d have t he abi l i t y  t o 
sel l  t hei r  pr oper t y " out  f r om under neat h t hem. "  

Tr ewi n t ol d t he Gr osheks t he deal  had t o be done r i ght  
away,  and bot h of  t he Gr osheks f el t  i t  was a r ush deal  
because he was l osi ng hi s l i cense on August  31.  

Al t hough t he si gned August  30 agr eement  st at ed t hat  
t he Gr osheks " ha[ ve]  had t he oppor t uni t y t o r evi ew 
t hi s agr eement  pr i or  t o t he execut i on of  t hi s 
agr eement ,  and ha[ ve]  been advi sed t o r evi ew t he 
agr eement  wi t h anot her  at t or ney of  t hei r  choosi ng,  
whi ch t hey have done, "  t he Gr osheks had not  done t hi s 
when t hey si gned i t  because Tr ewi n had not  gi ven t hem 
a r easonabl e oppor t uni t y t o do so.   

Tr ewi n di d not  make f ul l  di scl osur e i n t hat  t her e was 
no pur chase pr i ce speci f i ed,  t he pr of i t  he was goi ng 
t o make was not  di scl osed,  and t he buy- back pr ocess 
was not  speci f i ed.  

Tr ewi n knew of  t he Gr osheks'  f i nanci al  s i t uat i on 
because he r epr esent ed t hem i n t he bankr upt cy,  he knew 
i t  woul d be di f f i cul t  f or  t hem t o make t he r ent al  
payment s under  t he l ease,  and he expect ed t hat  he 
woul d benef i t  f r om t hei r  def aul t  under  t he l ease——i f  
t hey def aul t ed i n t he f i r st  year ,  t he l ease woul d be 
t er mi nat ed,  as woul d t he opt i on t o buy t hei r  pr oper t y 
back.  

                                                 
7 Thi s amount  was t he t ot al  t hat  Tr ewi n t est i f i ed he had 

pai d t he bank f or  t he pr oper t y,  i ncl udi ng i nt er est  and f ees f or  
l at e payment s.    
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Tr ewi n' s l et t er  t o hi s own bank on August  24,  2004,  
seeki ng a l oan t o buy t he pr oper t y—i n whi ch he 
descr i bed hi s pl ans t o subdi v i de t went y- f our  acr es and 
sel l  t he l ot s f or  a t ot al  of  bet ween $175, 000 and 
$200, 000—showed .  .  .  hi s " pr edat or y"  i nt ent  t owar d 
t he pr oper t y.  

 .  .  .  [ T] he t er ms of  t he t r ansact i on wer e unf ai r  
because t he pr oper t y was val ued at  $180, 000 and Tr ewi n 
pur chased i t  f or  $94, 500;  even i f  t he Gr osheks had 
been abl e t o buy i t  back at  $127, 500,  t he t er ms wer e 
st i l l  not  f ai r  t o t hem.  

Gr oshek v.  Tr ewi n,  No.  2008AP787,  unpubl i shed sl i p op. ,  ¶¶19- 20,  

( Wi s.  Ct .  App.  Mar .  26,  2009) .   The ci r cui t  cour t  went  on t o 

det er mi ne t hat  puni t i ve damages wer e appr opr i at e,  c i t i ng t he 

vul ner abi l i t y  of  t he Gr osheks,  t he access t he def endant  had 

gai ned as counsel  f or  t he Gr osheks,  and t he def endant ' s r epeat ed 

di sci pl i ne f or  i mpr oper l y maki ng si mi l ar  t r ansact i ons wi t h ot her  

c l i ent s.  

¶9 Tr ewi n appeal ed.   The cour t  of  appeal s af f i r med t he 

deni al  of  summar y j udgment ,  t he di smi ssal  of  t he count er cl ai m,  

and t he det er mi nat i on t hat  Tr ewi n had br eached hi s f i duci ar y  

dut y t o t he Gr osheks.   I t  acknowl edged t he ar gument s of  t he 

par t i es about  whet her  puni t i ve damages coul d be awar ded i n t he 

absence of  compensat or y damages;  however ,  i t  hel d t hat  t he case 

was gover ned by Kar ns v.  Al l en, 8 whi ch hol ds t hat  puni t i ve 

damages ar e not  avai l abl e i n an act i on t hat  seeks equi t abl e 

r el i ef .  

¶10 Tr ewi n pet i t i oned f or  r evi ew of  t he cour t  of  appeal s '  

af f i r mance on t he i ssue of  br each of  f i duci ar y dut y;  t he 

                                                 
8 Kar ns v.  Al l en,  135 Wi s.  48,  115 N. W.  357 ( 1908) .  
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Gr osheks cr oss- pet i t i oned t he deni al  of  puni t i ve damages.   Thi s 

cour t  gr ant ed t he pet i t i on and cr oss- pet i t i on.    

¶11 I n r evi ewi ng t he ci r cui t  cour t ' s  f i ndi ngs of  f act ,  we 

wi l l  not  di st ur b t hem unl ess t hey ar e c l ear l y er r oneous.   Wi s.  

St at .  § 805. 17( 2) . 9  " The t r i al  cour t  i s  t he ul t i mat e ar bi t er  of  

t he cr edi bi l i t y  of  wi t nesses and a r evi ewi ng cour t  wi l l  accept  

t he i nf er ence dr awn by t he t r i er  of  f act . "   Ri ver a v.  Ei senber g,  

95 Wi s.  2d 384,  388,  290 N. W. 2d 539 ( Ct .  App.  1980) .   Whet her  

t he f act s as f ound sat i sf y t he el ement s of  a c l ai m f or  a br each 

of  f i duci ar y dut y i s a quest i on of  l aw r evi ewed de novo.   

Jor gensen v.  Wat er  Wor ks,  I nc. ,  2001 WI  App 135,  ¶8,  246 

Wi s.  2d 614,  630 N. W. 2d 230.   See al so Bel oi t  Li qui dat i ng Tr ust  

v.  Gr ade,  2004 WI  39,  ¶¶40- 42,  270 Wi s.  2d 356,  677 N. W. 2d 298 

( t r eat i ng t he quest i on of  whet her  a f i duci ar y dut y exi st ed as a 

quest i on of  l aw) .   Whet her  puni t i ve damages ar e avai l abl e i s a 

quest i on of  l aw and i s t hus r evi ewed de novo.   Tucker ,  142 

Wi s.  2d at  432.  

I I .  WHETHER TREWI N BREACHED HI S FI DUCI ARY DUTY TO THE GROSHEKS 

¶12 To suppor t  t hei r  c l ai m f or  br each of  f i duci ar y  dut y,  

t he Gr osheks must  sat i sf y t hr ee el ement s:   ( 1)  t hat  Tr ewi n owed 

t he pl ai nt i f f s a f i duci ar y dut y,  ( 2)  t hat  Tr ewi n br eached t hat  

dut y,  and ( 3)  t hat  t hat  br each caused t he Gr osheks damage.   See 

Ber ner  Cheese Cor p.  v.  Kr ug,  2008 WI  95,  ¶ 40,  312 Wi s.  2d 251,  

752 N. W. 2d 800.   The ci r cui t  cour t  hel d t hat  t he Gr osheks had 

                                                 
9 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se not ed.  



No.  2008AP787   

 

9 
 

pr oved t hat  Tr ewi n br eached hi s f i duci ar y dut y,  and t he cour t  of  

appeal s det er mi ned t hat  t he c i r cui t  cour t ' s  f i ndi ngs i n suppor t  

of  t hat  det er mi nat i on wer e not  c l ear l y er r oneous,  and wer e 

suf f i c i ent  t o est abl i sh t hat  br each.    

¶13 Tr ewi n mai nt ai ns t hat  t he el ement s ar e not  met  because 

not hi ng he di d whi l e he had an at t or ney- cl i ent  r el at i onshi p wi t h 

t he Gr osheks const i t ut ed a br each of  f i duci ar y dut y,  and because 

such a dut y no l onger  exi st ed at  t he t i me he pur chased t he 

Gr osheks'  l and because t he at t or ney- cl i ent  r el at i onshi p ceased 

when hi s l aw l i cense was suspended on August  31,  2004.   

Speci f i cal l y,  he ar gues t hat  an at t or ney has no f i duci ar y dut y 

t o f or mer  c l i ent s,  and at  t he t i me of  t he pr oper t y sal e,  t he 

Gr osheks wer e f or mer  c l i ent s.   Because t he bankr upt cy f i l i ng 

made t he Gr osheks'  f i nanci al  di st r ess a mat t er  of  publ i c 

knowl edge,  Tr ewi n ar gues t hat  t her e i s no basi s f or  concl udi ng 

t hat  he used conf i dent i al  i nf or mat i on gai ned as t he Gr osheks'  

counsel  i n negot i at i ng t he pur chase.   He f ur t her  ar gues t hat  

t her e was no i nj ur y t o t he Gr osheks because t he under l y i ng cause 

of  t he sal e of  t hei r  l and——t hei r  f i nanci al  di f f i cul t i es——di d not  

r esul t  f r om hi s act i ons;  i n ot her  wor ds,  t hey woul d have l ost  

t he f ar m whet her  he bought  i t  or  not .   As f or  t he document s 

s i gned by t he Gr osheks on August  30,  2004,  Tr ewi n ar gues t hat  

t hey i mposed no l egal  obl i gat i on on t he Gr osheks and t hat  he 

never  sought  t o enf or ce t hem;  t her ef or e,  t hey cannot  ser ve as 

t he basi s f or  a f i ndi ng of  br each of  f i duci ar y dut y.  

¶14 The Gr osheks ar gue t hat  Tr ewi n r emai ned t hei r  at t or ney 

and t hus r et ai ned a f i duci ar y dut y t o t hem wel l  beyond August  
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31,  2004,  t he dat e upon whi ch hi s l aw l i cense was suspended.   

They poi nt  t o subsequent  bi l l s  f or  l egal  ser vi ces and t he 

l anguage of  t he wai ver  of  conf l i c t  of  i nt er est ,  whi ch t hey 

const r ue as i mpl yi ng t hat  t he at t or ney- cl i ent  r el at i onshi p woul d 

be ongoi ng and woul d be af f ect ed i n t he f ut ur e onl y i f  t hey 

f ai l ed t o make l ease payment s.   They al t er nat i vel y ar gue t hat  

agency l aw and r ul es of  pr of essi onal  conduct  i mpose an 

obl i gat i on on Tr ewi n not  t o use i nf or mat i on agai nst  a f or mer  

c l i ent ,  and t hat  t hose pr i nci pl es suppor t  a f i ndi ng t hat  Tr ewi n 

had a cont i nui ng f i duci ar y dut y t o t he Gr osheks even i f  t he 

at t or ney- cl i ent  r el at i onshi p had ended.   Addi t i onal l y,  t hey 

ar gue t hat  t he i nf or mat i on Tr ewi n used di d i ndeed i ncl ude 

conf i dent i al  i nf or mat i on about  t he Gr osheks f ar  beyond what  

woul d have been publ i c l y di scl osed i n bankr upt cy f i l i ngs,  such 

as t hei r  nei ghbor s '  i nt er est  i n pur chasi ng par t  of  t he pr oper t y,  

t hei r  own under st andi ng of  r el at ed t ax l i abi l i t i es,  and ot her  

f act or s t hat  ul t i mat el y pl ayed a r ol e i n t he sal e of  t he l and.  

¶15 As t he cour t  of  appeal s di d,  we f ocus on t he f i ndi ngs 

of  f act  t he c i r cui t  cour t  made,  and l i ke t he cour t  of  appeal s,  

we concl ude t hat  t hey ar e suppor t ed by t he evi dence and 

r easonabl e i nf er ences,  and ar e not  c l ear l y er r oneous.   For  

pur poses of  det er mi ni ng whet her  Tr ewi n br eached hi s f i duci ar y 

dut y t o t he Gr osheks,  we need not  det er mi ne pr eci sel y when t he 

at t or ney- cl i ent  r el at i onshi p ceased t o exi st  because Tr ewi n 

acknowl edges t hat  an at t or ney has a f i duci ar y dut y t o an 

exi st i ng c l i ent ,  and unt i l  at  l east  August  31,  2004,  t he 

Gr osheks wer e undi sput edl y Tr ewi n' s c l i ent s.   The ci r cui t  cour t  
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hel d t hat  t her e was a f i duci ar y dut y at  t hat  t i me.   The second 

el ement  f or  l i abi l i t y  i s  whet her  t he dut y was br eached.   I n 

Zast r ow v.  Jour nal  Communi cat i ons,  I nc. ,  2006 WI  72,  ¶30,  291 

Wi s.  2d 426,  718 N. W. 2d 51,  t hi s cour t  sai d,   

A br each of  t he dut y of  l oyal t y i mpor t s somet hi ng 
di f f er ent  f r om mer e i ncompet ence;  i t  " connot es 
di s l oyal t y or  i nf i del i t y. "   The Fi duci ar y Dut y of  
Car e,  supr a,  at  183 ( c i t at i on omi t t ed) .   At  i t s  cor e,  
a f i duci ar y ' s dut y of  l oyal t y i nvol ves a st at e of  
mi nd,  so t hat  a c l ai med br each of  t hat  dut y goes 
beyond si mpl e negl i gence.   For  exampl e,  a l awyer  can 
br each hi s f i duci ar y dut y of  l oyal t y t o a c l i ent  by 
ent er i ng i nt o a cont r act  wi t h a c l i ent  wi t hout  f ul l  
di scl osur e t hat  t he cont r act  wi l l  benef i t  t he l awyer  
and pot ent i al l y  di sadvant age t he cl i ent .   

¶16 The ci r cui t  cour t  i nvoked t he above l anguage f r om 

Zast r ow bef or e concl udi ng t hat  based on t he evi dence pr esent ed,  

t her e was not  f ul l  di scl osur e by Tr ewi n t o t he Gr osheks wi t h 

r egar d t o t he agr eement s t hey s i gned on August  30,  2004.   The 

ci r cui t  cour t  obser ved t hat  t he agr eement s l acked such det ai l s  

as t he pur chase pr i ce,  expect ed pr of i t ,  and what  t he buy- back 

opt i on ent ai l ed.   The ci r cui t  cour t  al so f ocused on t he 

i nf or mat i on Tr ewi n gai ned by v i r t ue of  hi s t r ust ed posi t i on as 

t he Gr osheks'  l awyer .   The ci r cui t  cour t  al so c i t ed a l et t er  

f r om Tr ewi n dat ed August  24,  2004,  t o hi s l ender ;  t he l et t er  

shows t hat  Tr ewi n,  days bef or e s i gni ng an agr eement  wi t h t he 

Gr osheks,  made r epr esent at i ons t hat  wer e not  di scl osed t o t he 

Gr osheks on August  30,  2004,  and,  t o say t he l east ,  ar e not  
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consi st ent  wi t h t he August  30 agr eement . 10  The ci r cui t  cour t  

al so not ed t hat  at  t he t i me of  t he August  30 agr eement ,  t he 

Gr osheks wer e " unawar e t hat  t hey coul d buy back t hei r  pr oper t y 

at  a f or ecl osur e sal e .  .  .  [ and]  unawar e of  t he concept  of  an 

assi gnment  of  a j udgment . "   As t he c i r cui t  cour t  concl uded,  t he 

i nf or mat i on t hey needed,  i n shor t ,  was i nf or mat i on f or  whi ch 

t hey woul d depend on an at t or ney.   Al t hough a second at t or ney 

r epr esent ed t he Gr osheks i n t he r eal  est at e t r ansact i on i n 

November , 11 t he c i r cui t  cour t  f ound t hat  he " act ed pr i mar i l y as a 

scr i vener  i n t hi s whol e t hi ng, "  and  

[ he]  di d not  appear  t o be an act i vel y engaged 
at t or ney,  act i vel y i nvol ved i n t he det ai l ed 
r epr esent at i on t hat  t hi s t ype of  a f i nanci al  
t r ansact i on woul d encount er .  I n f act ,  ul t i mat el y,  hi s 
f ees wer e pai d t hr ough t he cl osi ng t r ansact i on by Mr .  
Tr ewi n payi ng $2, 500 mor e f or  t he pr oper t y,  al l  of  
whi ch l ef t  t he Cour t  scr at chi ng i t s head on t hat  
t est i mony and t hat  ar r angement .  

                                                 
10 For  exampl e,  t he l et t er  st at es,  " I  am l ooki ng t o buy t he 

r eal  est at e owned by t he Gr osheks,  whi ch I  have negot i at ed a 
pr i ce of  $195, 000 f or ,  r esol v i ng a f or ecl osur e on t he pr oper t y.   
The l and was appr ai sed on Januar y 6,  2004,  f or  $208, 000,  whi ch I  
f eel  i s  ver y conser vat i ve,  based upon t he f act  t hat  one of  t he 
nei ghbor s i s wi l l i ng t o buy 40 acr es of  t he f ar ml and f or  
$2, 700/ acr e——near l y t wi ce as much as t he l and i s appr ai sed f or  
( $1, 500) .   Fur t her ,  t he f ar ml and whi ch i s cur r ent l y zoned A- 1,  
i s  i n t he pr ocess of  bei ng r e- cl assi f i ed as par t  of  t he smar t  
gr owt h pl an f or  t hat  ar ea as A- 2,  or  5 acr e l ot s.   My pl ans f or  
t hi s l and ar e t o sel l  of f  6- 7 par cel s,  t he maj or i t y of  whi ch 
wi l l  be done wi t hi n t he next  24 mont hs. "   The l et t er  goes on t o 
det ai l  how t he l ot s wer e t o be di v i ded and sol d.  

11 That  at t or ney t est i f i ed i n t he t r i al  t o t he c i r cui t  
cour t .  
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¶17 The ci r cui t  cour t  al so concl uded t hat  t he Gr osheks di d 

not  c l ear l y under st and t he t r ansact i on based on t he f ol l owi ng 

evi dence:   one wi t ness t est i f i ed t o Mr s.  Gr oshek' s shock when a 

" For  Sal e"  s i gn went  up on t he pr oper t y;  and t her e was t est i mony 

t hat  t he Gr osheks seemed t o have under st ood t he t r ansact i on t o 

f unct i on as a l i en on t he pr oper t y and t o have a guar ant eed buy-

back opt i on.   As t he cour t  of  appeal s st at ed, 12 

Tr ewi n used hi s posi t i on of  i nf l uence and t he t r ust  
t he Gr osheks had i n hi m t o obt ai n a wai ver  of  a 
conf l i c t  of  i nt er est  and t hei r  s i gnat ur es on an 
agr eement  t o sel l ,  whi ch st at ed t hey had consul t ed an 
at t or ney.   He di d t hi s wi t hout  di scl osi ng t he 
pot ent i al  benef i t s t o hi m of  t he sal e and t he 
pot ent i al  r i sks t o t hem,  and knowi ng t hey had not  
consul t ed anot her  at t or ney.  .  .  .  I f  t he Gr osheks'  
s i gni ng of  t hose document s on August  30 was not  
s i gni f i cant ,  why di d Tr ewi n have t hem do so?  Why di d 
he t el l  t hem,  as t hey t est i f i ed and t he [ c i r cui t ]  
cour t  f ound,  t hat  t hey had t o do so on t hat  dat e?  The 
r eason,  t he cour t  f ound and t he evi dence suppor t s,  i s  
t hat  he was t aki ng advant age of  t hei r  t r ust  i n hi m as 
t hei r  at t or ney t o get  as much of  t he t r ansact i on as 
possi bl e accompl i shed bef or e hi s l i cense was 
suspended.  

¶18 Such conduct ,  whi l e Tr ewi n was act i ng as t he Gr osheks'  

counsel ,  i s  har d t o r econci l e wi t h t he f i duci ar y dut y of  l oyal t y 

def i ned by t hi s cour t  i n Zast r ow: 13 
                                                 

12 Gr oshek v.  Tr ewi n,  No.  2008AP787,  unpubl i shed sl i p op. ,  
¶28 ( Wi s.  Ct .  App.  Mar .  26,  2009) .  

 

13 Zast r ow di scussed t he f i duci ar y dut i es of  t r ust ees i n t he 
cont ext  of  a di sput e as t o t he nat ur e of  t he t or t  i nvol ved and 
" whet her  t he br each of  f i duci ar y dut y c l ai ms t he ci r cui t  cour t  
f ound t he pl ai nt i f f s pr oved wer e pr oper l y di smi ssed because t he 
t wo- year  st at ut e of  l i mi t at i ons appl i e[ d]  t o t hem. "   Zast r ow,  
291 Wi s.  2d 426,  ¶23.  
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Thi s const r ai nt  on act i ng i n one' s own sel f - i nt er est  
has been descr i bed as a f i duci ar y ' s dut y of  l oyal t y.  
However ,  t he dut y of  l oyal t y i s br oader  t han si mpl y 
r equi r i ng t he f i duci ar y t o r ef r ai n f r om act i ng i n hi s 
own sel f - i nt er est .   For  exampl e,  i t  al so may r equi r e 
keepi ng a benef i c i ar y ' s i nf or mat i on conf i dent i al ,  and 
f ul l y di scl osi ng t o t he benef i c i ar y al l  i nf or mat i on 
r el evant  t o t he benef i c i ar y ' s i nt er est .  Webst er  
def i nes l oyal t y as " t enaci ous adher ence"  t o pr i nci pl e 
and an obl i gat i on " based on i ndi v i dual  choi ce. "   

Zast r ow,  291 Wi s.  2d 426,  ¶29 ( c i t at i ons omi t t ed) .   We agr ee 

t hat  Tr ewi n' s conduct  her e f i t s  t he exampl e gi ven i n Zast r ow——

ent er i ng i nt o a cont r act  wi t h a c l i ent  " wi t hout  f ul l  di scl osur e 

t hat  t he cont r act  wi l l  benef i t  t he l awyer  and pot ent i al l y  

di sadvant age t he cl i ent " ——and t her ef or e const i t ut es a br each of  

f i duci ar y dut y,  i ncl udi ng speci f i cal l y t he f i duci ar y dut y of  

l oyal t y.  

¶19 The f i nal  mat t er  t o addr ess i n r egar d t o f i duci ar y 

dut y i s t he quest i on of  whet her  t he Gr osheks pr oved t hat  t he 

br each caused damage.  As not ed above,  Tr ewi n ar gues t hat  t her e 

was no damage her e because i t  was cl ear  t hat  t he Gr osheks woul d 

not  have been abl e t o keep t hei r  pr oper t y whet her  he was t he 

buyer  or  someone el se was.   The Gr osheks ar gue t hat  Tr ewi n' s 

act i ons r esul t ed i n t hei r  r ecei v i ng l ess f or  t he pr oper t y t han 

t hey mi ght  have i n a f or ecl osur e auct i on or  f r om anot her  buyer .    

¶20 We agr ee wi t h t he c i r cui t  cour t  and t he cour t  of  

appeal s t hat  t he Gr osheks sat i sf i ed t he damage el ement .   The 

ci r cui t  cour t  made r epeat ed r ef er ences t o t he advant age Tr ewi n 

had,  as a r esul t  of  knowi ng t he par t i cul ar s of  t he Gr osheks'  

f i nanci al  s i t uat i on,  i n set t i ng t he pur chase pr i ce.   The 

i nf er ence dr awn by t he ci r cui t  cour t ,  based on evi dence of  t he 
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val ue of  t he l and and t he pur chase pr i ce,  was t hat  Tr ewi n pai d 

l ess f or  t he l and t han anot her  buyer  woul d have pai d.   Tr ewi n' s 

at t empt s t o f ocus at t ent i on f ur t her  down t he t i mel i ne cannot  

avai l  gi ven t he ef f or t  he made t o obt ai n t he Gr osheks'  

s i gnat ur es on August  30.   As t he cour t  of  appeal s not ed,  Tr ewi n 

had i ncent i ves f or  get t i ng t he s i gnat ur es on t hose document s 

bef or e hi s l i cense was suspended:   i t  i s  r easonabl e t o i nf er  

t hat  t he agr eement  t o sel l  was under st ood by at  l east  t he 

Gr osheks t o be bi ndi ng;  t her e i s nei t her  t est i mony nor  document s 

pr ovi di ng evi dence t o t he cont r ar y.   To i nf er  ot her wi se woul d 

al l ow Tr ewi n t o benef i t  bot h f r om hi s acqui escence i n t he 

Gr osheks'  bel i ef  t hat  t he agr eement  was l egal l y enf or ceabl e,  and 

l at er ,  when t he pr opr i et y of  t he t r ansact i on i s quest i oned,  f r om 

hi s c l ai m t hat  t he agr eement  woul d never  have been enf or ced.   

Ther ef or e,  gi ven t hat  Tr ewi n t ook advant age of  t he t r ust  and 

i nf or mat i on he gai ned as t he Gr osheks'  counsel  i n or der  t o gai n 

t hei r  s i gnat ur es on t he agr eement  t o sel l ,  t he agr eement  i t sel f  

gave r i se t o an i nj ur y,  and t he f act  t hat  i t s  f ul l  f or ce was 

f el t  onl y l at er  i s no r eason t o mi ni mi ze i t s ef f ect .    

¶21 Accor di ngl y,  t he c i r cui t  cour t  di d not  er r  when i t  

det er mi ned t hat  t he Gr osheks had pr oved t he exi st ence of  a dut y,  

because Tr ewi n was,  at  l east  t hr ough August  30,  2004,  act i ng as 

t hei r  at t or ney.   Nor  di d i t  er r  when i t  det er mi ned t hat  t he 

Gr osheks pr oved a br each of  t hat  dut y because Tr ewi n f ai l ed t o 

di scl ose f ul l y what  he was r equi r ed t o di scl ose t o t he Gr osheks 

as hi s c l i ent s.   Fi nal l y,  t he c i r cui t  cour t  di d not  er r  when i t  

det er mi ned t hat  t he Gr osheks pr oved damage because t hat  
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concl usi on i s suppor t ed by evi dence of  t he val ue of  t he pr oper t y 

and t he f act  t hat  t he amount  pai d was f ar  l ess t han i t s val ue.   

Resci ssi on i s an appr opr i at e r emedy when pr oper t y i s acqui r ed i n 

connect i on wi t h a br each of  f i duci ar y dut y.   Gl oj ek v.  Gl oj ek,  

254 Wi s.  109,  116,  35 N. W. 2d 203 ( 1948)  ( " Ther e can be no pr oper  

di st i nct i on bet ween cases i nvol vi ng undue i nf l uence and br each 

of  f i duci ar y r el at i onshi p,  on t he one hand,  and or di nar y f r aud 

i n t he i nducement  on t he ot her ,  i n so f ar  as .  .  .  t he r i ght  t o 

r esci nd or  ot her wi se t o get  speci f i c  r el i ef  i s  concer ned. " ) . 14  

We t her ef or e af f i r m t he cour t  of  appeal s as t o t he det er mi nat i on 

of  br each of  f i duci ar y dut y and t he appr opr i at eness of  gr ant i ng 

r esci ssi on of  t he conveyance.   

I I I .  WHETHER THE GROSHEKS MAY RECOVER PUNI TI VE DAMAGES 

¶22 The Gr osheks ar gue t hat  puni t i ve damages ar e necessar y 

i n t hi s case because t he r emedy of  r esci ssi on i s i nsuf f i c i ent  t o 

det er  Tr ewi n or  ot her s l i ke hi m f r om " pr edat or y conduct  wi t h 

r espect  t o vul ner abl e c l i ent s. "   Tr ewi n count er s  t hat  puni t i ve 

damages ar e by l aw unavai l abl e i n act i ons i n equi t y;  he ar gues 

besi des t hat  t he r ecor d does not  cont ai n evi dence of  t he k i nd of  

conduct  f or  whi ch puni t i ve damages woul d be appr opr i at e.  

¶23 We f i r st  r evi ew t he ki nds of  cases i n whi ch cour t s 

have f ound puni t i ve damage awar ds appr opr i at e,  t hen exami ne 

st at ut or y and common l aw gover ni ng such awar ds,  and t hen t ur n t o 

                                                 
14 See al so Whi pp v.  I ver son,  43 Wi s.  2d 166,  168,  168 

N. W. 2d 201 ( 1969)  ( " Resci ssi on of  a cont r act  i n equi t y may be 
gr ounded on mi sr epr esent at i ons not  i nt ent i onal l y made f or  t he 
pur pose of  def r audi ng or  i nduci ng a per son t o act  t o hi s 
det r i ment  f or  t he speaker ' s economi c benef i t . " )  
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t he appl i cat i on of  t he l aw t o t hi s case.   I n a case l ast  t er m 

t hat  af f i r med t he avai l abi l i t y  of  puni t i ve damages i n an i nj ur ed 

seaman' s c l ai m agai nst  hi s empl oyer  f or  wi l l f ul  f ai l ur e t o pay 

f or  hi s f ood,  l odgi ng and medi cal  car e as r equi r ed under  

mar i t i me l aw,  t he Uni t ed St at es Supr eme Cour t  obser ved t hat  

" [ p] uni t i ve damages have l ong been an avai l abl e r emedy at  common 

l aw f or  want on,  wi l l f ul ,  or  out r ageous conduct . "   At l ant i c 

Soundi ng Co. ,  I nc.  v.  Townsend,  129 S.  Ct .  2561,  2566 ( 2009) .   

Wr i t i ng f or  t he Cour t ,  Just i ce Thomas br i ef l y  out l i ned t he 

common l aw r oot s and not ed Amer i can cour t s '  appr oval  of  puni t i ve 

damages " i n appr opr i at e cases si nce at  l east  1784" 15:  

Thi s Cour t  has al so f ound t he awar d of  puni t i ve 
damages t o be aut hor i zed as a mat t er  of  common- l aw 
doct r i ne.   I n Day v.  Woodwor t h,  13 How.  363,  14 L. Ed.  

                                                 
15 The Uni t ed St at es Supr eme Cour t  l i s t ed t he f ol l owi ng 

exampl es of  ear l y cases t hat  wer e deemed t o war r ant  " damages f or  
exampl e' s sake" :  

Amer i can cour t s have l i kewi se per mi t t ed puni t i ve 
damages awar ds i n appr opr i at e cases si nce at  l east  
1784.  See,  e. g. ,  Genay v.  Nor r i s,  1 S. C. L.  6,  7,  1784 
WL 26 ( C. P.  and Gen.  Sess.  1784)  ( appr ovi ng awar d of  
" ver y exempl ar y damages"  because spi k i ng wi ne 
r epr esent ed a " ver y want on out r age" ) ;  Cor yel l  v.  
Col baugh,  1 N. J. L.  77,  1791 WL 380 ( 1791)  ( concl udi ng 
t hat  a br each of  pr omi se of  mar r i age was " of  t he most  
at r oci ous and di shonour abl e nat ur e"  and suppor t ed 
" damages f or  exampl e' s sake,  t o pr event  such of f ences 
i n f ut ur e"  ( emphasi s i n or i gi nal ) ) .  .  .  .  By t he 
mi ddl e of  t he 19t h cent ur y,  " puni t i ve damages wer e 
undoubt edl y an est abl i shed par t  of  t he Amer i can common 
l aw of  t or t s [ and]  no par t i cul ar  pr ocedur es wer e 
deemed necessar y t o c i r cumscr i be a j ur y ' s di scr et i on 
r egar di ng t he awar d of  such damages,  or  t hei r  amount .  

I d.  at  2566- 67.  
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181 ( 1852) ,  f or  exampl e,  t he Cour t  r ecogni zed t he 
" wel l - est abl i shed pr i nci pl e of  t he common l aw,  t hat  i n 
act i ons of  t r espass and al l  act i ons on t he case f or  
t or t s,  a j ur y  may i nf l i c t  what  ar e cal l ed exempl ar y,  
puni t i ve,  or  v i ndi ct i ve damages upon a 
def endant  .  .  .  . "   I d.  at  371;  see al so Phi l adel phi a,  
W. ,  & B. R.  Co.  v.  Qui gl ey,  21 How.  202,  214,  16 L. Ed.  
73 ( 1859)  ( " Whenever  t he i nj ur y  compl ai ned of  has been 
i nf l i c t ed mal i c i ousl y or  want onl y,  and wi t h 
c i r cumst ances of  cont umel y or  i ndi gni t y,  t he j ur y ar e 
not  l i mi t ed t o t he ascer t ai nment  of  a s i mpl e 
compensat i on f or  t he wr ong commi t t ed agai nst  t he 
aggr i eved per son" ) ;  Bar r y v.  Edmunds,  116 U. S.  550,  
562,  6 S. Ct .  501,  29 L. Ed.  729 ( 1886)  ( " [ A] ccor di ng t o 
t he set t l ed l aw of  t hi s cour t ,  [ a pl ai nt i f f ]  mi ght  
show hi msel f ,  by pr oof  of  t he c i r cumst ances,  t o be 
ent i t l ed t o exempl ar y damages cal cul at ed t o v i ndi cat e 
hi s r i ght  and pr ot ect  i t  agai nst  f ut ur e s i mi l ar  
i nvasi ons" ) .  

I d.  at  2566- 67.  

¶24 I t  may be t r ue t hat  i t  i s  " of t en r eci t e[ d]  t hat  

puni t i ve damages ar e not  f avor ed by t he l aw" 16;  never t hel ess,  

wher e cases i nvol ve conduct  wi t h a hi gh " degr ee of  gr i evousness 

                                                 
16 Davi d G.  Owen,  A Puni t i ve Damages Over vi ew:  Funct i ons,  

Pr obl ems and Ref or m,  39 Vi l l .  L.  Rev.  363,  371 ( 1994)  ( c i t i ng 
Lyons v.  Jor dan,  524 A. 2d 1199,  1204 ( D. C.  1987) ,  whi ch so 
st at es but  per mi t s puni t i ve damages on f act s of  t hat  case) .   
See,  e. g. ,  Jones v.  Fi sher ,  42 Wi s.  2d 209,  226- 27,  166 
N. W. 2d 175 ( 1969)  ( Hansen,  J. ,  di ssent i ng)  ( " The concept  of  
puni t i ve damages,  i t  has been sai d,  i s  ' not  a f avor i t e of  t he 
l aw, '  shoul d be ' exer ci sed wi t h gr eat  caut i on, '  and [ shoul d]  
pr oper l y be ' conf i ned wi t hi n t he nar r owest  l i mi t s. ' " )  ( c i t at i on 
omi t t ed) .  
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or  r epr ehensi bi l i t y" 17 puni t i ve damage awar ds ar e r out i nel y hel d 

t o be appr opr i at e.   I nvoki ng a case by t he Uni t ed St at es Supr eme 

Cour t ,  t hi s cour t  not ed i n Tr i ni t y Evangel i cal  Lut her an Chur ch 

v.  Tower  I nsur ance Co. , 18 " Puni t i ve damages may pr oper l y be 

i mposed t o f ur t her  a st at e' s l egi t i mat e i nt er est s i n puni shi ng 

unl awf ul  conduct  and det er r i ng i t s r epet i t i on. "   As ear l y as 

1914,  t hi s cour t  made cl ear  t hat  i t  was not  i ncl i ned t o second-

guess a c i r cui t  cour t ' s  $1, 500 " puni t or y damages"  awar d t o " t he 

f at her  of  El s i e Lut her ,  .  .  .  [ who sought ]  such damages as ar e 

at  common l aw r ecover abl e i n an act i on nomi nal l y f or  l oss of  

                                                 
17 Tr i ni t y Evangel i cal  Lut her an Chur ch v.  Tower  I ns.  Co. ,  

2003 WI  46,  ¶57,  261 Wi s.  2d 333,  661 N. W. 2d 789 ( af f i r mi ng a 
gr ant  of  summar y j udgment  i n a bad f ai t h i nsur ance cl ai m and 
al l owi ng t o st and a $3. 5 mi l l i on puni t i ve damage awar d wher e 
i nsur er  had r ef used cover age and r ef used t o f ol l ow cont r ol l i ng 
case l aw,  i nvol v i ng s i mi l ar  act i ons by t he same i nsur er  i n an 
ear l i er  case,  wher e i t  al so r ef used t o r ef or m a cont r act  af t er  
t he di scover y of  a mut ual  mi st ake) .  

18 I d. ,  ¶46 ( c i t i ng BMW of  Nor t h Amer i ca v.  Gor e,  517 U. S.  
559,  568 ( 1996)  ( Gor e) ) .   
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ser vi ces of  a daught er  caused by her  seduct i on and consequent  

s i ckness,  et c. " 19   

¶25 The avai l abi l i t y  of  puni t i ve damages i s gover ned i n 

Wi sconsi n,  as i n many st at es,  i n var i ous r espect s by 

const i t ut i onal ,  st at ut or y,  and common l aw.   The st at ut e on 

puni t i ve damages def i nes t he ev i dence r equi r ed t o suppor t  an 

awar d of  puni t i ve damages,  set t i ng a hi gh st andar d:   " St andar d 

of  conduct .  The pl ai nt i f f  may r ecei ve puni t i ve damages i f  

evi dence i s submi t t ed showi ng t hat  t he def endant  act ed 

mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d 

of  t he r i ght s of  t he pl ai nt i f f . "   Wi s.  St at .  § 895. 043( 3) .   I n 

Ber ner  Cheese Cor p.  v.  Kr ug, 20 t hi s cour t  di scussed t he st at ut e' s  

r evi s i on by t he l egi s l at ur e:  

                                                 
19 Lut her  v.  Shaw,  157 Wi s.  234,  235,  147 N. W.  18 ( 1914) .   

The cour t  al so uphel d an awar d of  exempl ar y damages i n El s i e 
Shaw' s separ at e case f or  br each of  pr omi se t o mar r y,  one of  t he 
t ypes of  cases t hat  was deemed i n Wi sconsi n and el sewher e t o 
war r ant  t he avai l abi l i t y  of  puni t i ve damages.   Lut her  v.  Shaw,  
157 Wi s.  231,  234,  147 N. W.  17 ( 1914)  ( " The damages[ ]  .  .  .  do 
not  seem t oo l ar ge,  nor  ar e we convi nced t hat  an awar d of  $3, 000 
damages i n a br each of  pr omi se case aggr avat ed by seduct i on of  
pl ai nt i f f  i ndi cat es per ver si t y,  passi on,  or  pr ej udi ce on t he 
par t  of  t he j ur y.   Tr ue i t  i s  t hat  t he def endant  i s an ar t i san 
wi t hout  pr oper t y,  and t hat  i t  r equi r ed no l ong si ege or  
consummat e st r at egy t o i nduce t he pl ai nt i f f  t o sur r ender  t he 
c i t adel  of  v i r t ue.   But  we must  consi der  t hat  he was an i r on 
mol der  and she a f act or y gi r l ,  hence each pr obabl y mor e 
pr act i cal  t han r ef i ned or  sent i ment al ,  and t hat  she had hi s 
pr omi se of  mar r i age,  and f or  t hi s r eason yi el ded,  and t hat  he 
was gui l t y of  t he per f i dy of  br eaki ng such a pr omi se,  l eavi ng 
her  t o bear  t he l oss,  suf f er i ng and shame al one,  and t hat  he 
at t empt ed i n t he def ense of  t hi s case i n bad f ai t h,  as f ound by 
t he j ur y,  t o f ur t her  bl acken her  r eput at i on. " )  

20 Ber ner  Cheese Cor p. ,  312 Wi s.  2d 251,  ¶¶63- 64.  
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The l egi s l at ur e enact ed Wi s.  St at .  § 895. 043( 3)  i n 
1995,  t her eby al t er i ng Wi sconsi n' s common l aw st andar d 
f or  puni t i ve damages.  St r enke,  279 Wi s.  2d 52,  ¶19,  
694 N. W. 2d 296.  I n doi ng so,  i t  hei ght ened t he st at e 
of  mi nd r equi r ed of  a def endant  f r om a " want on,  
wi l l f ul  and r eckl ess"  di sr egar d f or  r i ght s of  anot her  
t o an " i nt ent i onal  di sr egar d"  f or  r i ght s of  anot her .  
I d.  

A def endant  act s  wi t h i nt ent i onal  di sr egar d i f  he or  
she:  ( 1)  " act s wi t h a pur pose t o cause t he r esul t  or  
consequence, "  or  ( 2)  " i s awar e t hat  t he r esul t  or  
consequence i s subst ant i al l y  cer t ai n t o occur  f r om t he 
per son' s conduct . "   Accor di ngl y ,  i n or der  t o f al l  
wi t hi n Wi s.  St at .  § 895. 043( 3) ,  a def endant ' s conduct  
must  be ( 1)  del i ber at e,  ( 2)  i n act ual  di sr egar d of  t he 
r i ght s of  anot her ,  and ( 3)  " suf f i c i ent l y aggr avat ed t o 
war r ant  puni shment  by puni t i ve damages. "   We expl ai ned 
i n St r enke t hat  under  t hi s hei ght ened t hr eshol d f or  
puni t i ve damages,  we " expect  c i r cui t  cour t s t o ser ve 
as gat ekeeper s bef or e sendi ng a quest i on on puni t i ve 
damages t o t he j ur y. "    

I d.  ( c i t at i ons omi t t ed) .  

¶26 Ther e ar e ot her  pr i nci pl es t hat  gover n t he 

avai l abi l i t y  of  puni t i ve damages and ar e pot ent i al l y  r el evant  t o 

t hi s case.   For  exampl e,  we have hel d t hat  " wher e t her e exi st s a 

' cause of  act i on, '  but  t he act i on i s not  one f or  whi ch t he 

r ecover y of  compensat or y damages i s j ust i f i ed,  puni t i ve damages 

cannot  be awar ded. "   Tucker ,  142 Wi s.  2d at  440- 41.   And i n 

Kar ns, 21 a case mor e t han a hundr ed year s ol d,  t hi s cour t  hel d 

t hat  " [ t ] he damages whi ch may be r ecover ed i n an equi t abl e 

act i on under  our  deci s i ons ar e compensat or y,  and not  exempl ar y,  

damages. " 22   

                                                 
21 Kar ns,  135 Wi s. at  58.  

22 Kar ns,  135 Wi s.  at  58.  
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¶27 Addi t i onal l y,  t he Uni t ed St at es Supr eme Cour t  has 

st at ed t hat  t her e ar e const i t ut i onal  l i mi t s t o consi der  i n some 

puni t i ve damage awar ds:   " when a[ ]  [ puni t i ve damage]  awar d can 

f ai r l y be cat egor i zed as ' gr ossl y excessi ve'  .  .  .  i t  ent er [ s]  

t he zone of  ar bi t r ar i ness t hat  v i ol at es t he Due Pr ocess Cl ause 

of  t he Four t eent h Amendment . "   BMW of  Nor t h Amer i ca,  I nc.  v.  

Gor e,  517 U. S.  559,  569 ( 1996) .   I n t hat  i nst ance,  t he Cour t  

based i t s anal ys i s on t he r at i o bet ween t he compensat or y damage 

and puni t i ve damage awar ds,  and concl uded t hat  t he const i t ut i on 

di d not  per mi t  a " r at i o of  a br eat ht aki ng 500 t o 1"  ( wher e 

compensat or y damages wer e $4, 000 and puni t i ve damages wer e $2 

mi l l i on) .   I d.  at  583.   I n anot her  case r evi ewi ng a puni t i ve 

damage awar d i n t he cont ext  of  mar i t i me l aw,  t he cour t  summed up 

i t s r ecent  deci s i ons on const i t ut i onal  r equi r ement s of  puni t i ve 

damages:  

The Cour t ' s  r esponse t o out l i er  puni t i ve damages 
awar ds has t hus f ar  been conf i ned by c l ai ms at  t he 
const i t ut i onal  l evel ,  and our  cases have announced due 
pr ocess st andar ds t hat  ever y awar d must  pass.   
Al t hough " we have consi st ent l y r ej ect ed t he not i on 
t hat  t he const i t ut i onal  l i ne i s mar ked by a s i mpl e 
mat hemat i cal  f or mul a, "  we have det er mi ned t hat  " f ew 
awar ds exceedi ng a s i ngl e- di gi t  r at i o bet ween puni t i ve 
and compensat or y damages,  t o a s i gni f i cant  degr ee,  
wi l l  sat i sf y due pr ocess[ ] " ;  " [ w] hen compensat or y 
damages ar e subst ant i al ,  t hen a l esser  r at i o,  per haps 
onl y equal  t o compensat or y damages,  can r each t he 
out er most  l i mi t  of  t he due pr ocess guar ant ee[ . ] "  
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Exxon Shi ppi ng Co.  v.  Baker ,  128 S.  Ct .  2605,  2626 ( 2008)  

( c i t at i ons omi t t ed) . 23 

¶28 Of  t he const i t ut i onal ,  st at ut or y,  and common- l aw 

boundar i es r el at ed t o puni t i ve damages,  i t  was t he common- l aw 

r ul e pr ohi bi t i ng puni t i ve damages i n equi t abl e act i ons,  f r om 

Kar ns,  t hat  t he cour t  of  appeal s consi der ed t o be di sposi t i ve of  

t hi s case.   However ,  i t  i s  t he r ul e f r om Tucker ,  concer ni ng t he 

r equi r ement  of  compensat or y damages,  t hat  we consi der  t o be t he 

t hr eshol d quest i on.   Tucker  i s  of  f ai r l y  r ecent  v i nt age,  and 

even t hough i t s f ocus i s on a somewhat  anci l l ar y quest i on, 24 i t  

r ecogni zed t he " gener al  and per haps al most  uni ver sal l y accept ed 

r ul e .  .  .  t hat  puni t i ve damages cannot  be awar ded i n t he 

absence of  act ual  damage"  and f ur t her  not es t hat  " [ t ] hi s hol di ng 

i s f i r ml y r oot ed i n l ong- st andi ng pr i nci pl es of  Wi sconsi n l aw. " 25  

The cour t  went  on t o say 

                                                 
23 I n i t s l i ne of  cases t hat  addr ess due pr ocess l i mi t s t o 

puni t i ve damage awar ds,  i ncl udi ng Gor e and Exxon Shi ppi ng Co. ,  
t he Uni t ed St at es Supr eme Cour t  has not  addr essed t he cor ol l ar y 
quest i on,  namel y,  whet her  or  how t he si ngl e- di gi t  r at i o bet ween 
puni t i ve damages and compensat or y damages i s t o be appl i ed i n a 
case wi t h an awar d of  nomi nal  damages.   The pr esent  case does 
not  gi ve us occasi on t o addr ess t hat  quest i on.   Rat her ,  we 
i nvoke Gor e and Exxon Shi ppi ng Co.  f or  t he l i mi t ed pur pose of  
not i ng t hat  t he Uni t ed St at es Const i t ut i on i s one of  sever al  
sour ces of  l aw t hat  i mpose l i mi t s on t he avai l abi l i t y  of  
puni t i ve damage awar ds.  

24 The speci f i c  quest i on bef or e t he cour t  i n Tucker  was 
whet her  t he pl ai nt i f f  was ent i t l ed t o " puni t i ve damages f or  t he 
sur vi val  act i on wher e compensat or y damages ar e not  avai l abl e 
under  sect i on 895. 045 due t o t he appor t i onment  of  negl i gence. "  
Tucker ,  142 Wi s.  2d at  431.    

25 I d.  at  438- 39.  



No.  2008AP787   

 

24 
 

[ W] hi l e not  exact ,  t he r el at i onshi p bet ween puni t i ve 
and exempl ar y damages has been pr evi ousl y r ecogni zed 
as suf f i c i ent l y s i mi l ar  t o j ust i f y consi st ency i n 
deci s i ons r egar di ng bot h t ypes of  damages.   
Consequent l y,  t o t he ext ent  t hat  bot h t r ebl e damages 
and puni t i ve damages oper at e as an enhancement  of  
compensat or y damages,  r ecover y of  compensat or y damages 
shoul d be si mi l ar l y r equi r ed f or  puni t i ve 
damages.  .  .  .  Si mi l ar  r esul t s have been r eached i n 
ot her  j ur i sdi ct i ons.   I t  i s  wi del y r ecogni zed t hat  
despi t e t he unambi guous pr esence of  act ual  har m,  
puni t i ve damages ar e not  avai l abl e absent  an awar d of  
compensat or y damages. 26 

¶29 I n t hi s case,  no compensat or y damages wer e sought  or  

awar ded.   The Gr osheks ar gue t hat  Tucker  and Kar ns shoul d not  

bar  r ecover y of  puni t i ve damages because i n an equi t abl e act i on 

a cour t  can use i t s equi t abl e power s t o f ashi on an appr opr i at e 

r emedy and because Tr ewi n " act ed mal i c i ousl y t owar d t he 

pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d of  t he r i ght s of  t he 

pl ai nt i f f , "  and t hus f al l s wi t hi n t he ambi t  of  Wi s.  St at .  

§ 895. 043( 3)  f or  pur poses of  a puni t i ve damage awar d.   However ,  

as not ed above,  t he cour t  has const r ued Wi s.  St at .  § 895. 043( 3)  

as set t i ng t he bar  hi gher  f or  t he k i nd of  evi dence r equi r ed t o 

suppor t  a puni t i ve damage awar d,  r at her  t han as expandi ng t he 

cat egor y of  cases wher e puni t i ve damages may be awar ded.   I n 

ot her  wor ds,  wi t hi n t he cat egor y of  cases wher e puni t i ve damages 

may be appr opr i at el y awar ded——t hose wher e compensat or y damage 

awar ds have been made,  f or  exampl e——t he l egi s l at ur e cr eat ed a 

hei ght ened st andar d as t o t he def endant ' s st at e of  mi nd,  

r equi r i ng a showi ng of  " i nt ent i onal  di sr egar d"  of  t he 

                                                 
26 I d.  at  443.  
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pl ai nt i f f ' s  r i ght s or  a showi ng t hat  " t he def endant  act ed 

mal i c i ousl y t owar d t he pl ai nt i f f . "   I n cases wher e puni t i ve 

damages ar e bar r ed i n t he f i r st  i nst ance,  t he st andar d f or  

conduct  s i mpl y does not  come i nt o pl ay.   Ther ef or e,  our  hol di ng 

i n Tucker  f or ecl oses r ecover y of  puni t i ve damages i n a case 

wher e t her e i s no awar d of  compensat or y damages.    

¶30 Because t her e was no compensat or y damage awar d her e,  

we do not  r each t he quest i on r ai sed concer ni ng t he pr i nci pl e 

ar t i cul at ed i n Kar ns,  above:   whet her ,  i n an equi t abl e act i on 

wher e a cour t  awar ds compensat or y damages, 27 t he f act  t hat  t he 

act i on i s an equi t abl e act i on woul d t hen bar  r ecover y of  

puni t i ve damages.   I t  i s  t r ue,  as t he Gr osheks poi nt  out ,  t hat  

t he hi st or i cal  di st i nct i on bet ween cour t s of  l aw and cour t s of  

equi t y,  and t he di f f er i ng t r eat ment  of  equi t abl e and l egal  

act i ons have f aded over  t i me. 28  The Gr osheks r i ght l y not e t hat  

                                                 
27 See Kar ns,  135 Wi s.  at  58 ( di scussi ng t he " gener al  

doct r i nes"  of  equi t abl e act i ons,  i ncl udi ng equi t abl e act i ons 
t hat  i nvol ve t he awar di ng of  compensat or y damages) .   

28 T.  Lei gh Anenson,  Tr eat i ng Equi t y Li ke Law:  A Post - Mer ger  
Just i f i cat i on of  Uncl ean Hands,  45 Am.  Bus.  L. J.  455,  456- 58 
( 2008) ( di scussi ng t he Feder al  Rul es of  Ci v i l  Pr ocedur e as havi ng 
" r euni t ed l aw and equi t y af t er  f i ve cent ur i es of  separ at i on"  and 
obser vi ng t hat  t he " hi st or i c boundar y bet ween l aw and equi t y was 
acci dent al  and not  f unct i onal " ) .   
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many j ur i sdi ct i ons29 have r ej ect ed t he r ul e t hat  was gener al l y 

accept ed at  t he t i me of  Kar ns,  and have decl i ned t o bar  puni t i ve 

damages i n an act i on mer el y on t he gr ounds t hat  i t  seeks 

equi t abl e r el i ef .   Whet her  Wi sconsi n shoul d l i kewi se abandon 

t hat  pr i nci pl e and over r ul e Kar ns,  however ,  i s  a quest i on f or  

anot her  day.   The case bef or e us i s one i n whi ch no puni t i ve 

damages can be awar ded because t her e ar e no compensat or y  

damages,  and we decl i ne t o r each out  t o r esol ve t he quest i on 

pr esent ed by Kar ns.  

I V.  CONCLUSI ON 

¶31 The t wo quest i ons pr esent ed by t hi s case ar e whet her  

t he c i r cui t  cour t ' s  f i ndi ngs of  f act  concer ni ng t he t r ansact i on,  

i f  not  c l ear l y er r oneous,  and i t s concl usi ons of  l aw sat i sf y t he 

el ement s of  a c l ai m f or  br each of  f i duci ar y dut y,  and whet her  

t he c i r cui t  cour t ' s  awar d of  puni t i ve damages was pr oper .  

¶32 We concl ude t hat  t he f i ndi ngs of  f act  ar e suppor t ed by 

t he evi dence,  and t hat  t hey sat i sf y t he el ement s of  a c l ai m f or  

br each of  f i duci ar y dut y,  and we t her ef or e af f i r m t he cour t  of  

appeal s '  deci s i on t hat  t he at t or ney br eached hi s f i duci ar y dut y 

and t hat  r esci ssi on i s t her ef or e war r ant ed.  

                                                 
29 E. g. ,  Char l es v.  Epper son & Co. ,  137 N. W. 2d 605,  618 

( I owa 1965)  ( hol di ng t hat  an equi t y cour t  may i n i t s di scr et i on 
awar d exempl ar y damages f or  an i nt ent i onal  act  of  f r aud) ;  
Ti deway Oi l  Pr ogr ams,  I nc.  v.  Ser i o,  431 So.  2d 454,  460 ( Mi ss.  
1983)  ( al l owi ng puni t i ve damages i n chancer y cour t s) ;  I . H. P.  
Cor p.  v.  210 Cent r al  Par k Sout h Cor p. ,  228 N. Y. S. 2d 883 ( N. Y.  
App.  Di v. ,  1962) ;  Z. D.  Howar d Co.  v.  Car t wr i ght ,  537 P. 2d 345 
( Okl a.  1975)  ( per mi t t i ng puni t i ve damages i n act i on f or  
r esci ssi on wher e f r aud i s pr esent ) .  
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¶33 We al so af f i r m t he cour t  of  appeal s '  deci s i on t hat  

puni t i ve damages ar e not  avai l abl e i n t hi s case.   The cour t  of  

appeal s '  r at i onal e f ocused on t he equi t abl e nat ur e of  t he case;  

however ,  our  deci s i on i s based on t he r ul e ar t i cul at ed i n Tucker  

v.  Mar cus t hat  wher e t her e i s no awar d of  compensat or y damages,  

puni t i ve damages ar e not  avai l abl e.   Because no compensat or y 

damages wer e sought  or  awar ded i n t hi s case,  we do not  r each t he 

quest i on of  whet her ,  i n an act i on i n whi ch compensat or y damages 

ar e awar ded,  r ecover y of  puni t i ve damages woul d be bar r ed sol el y 

on t he gr ounds t hat  t he act i on i s equi t abl e i n nat ur e.  

By the Court.—Af f i r med.  
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¶34 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  I  agr ee wi t h t hose par t s of  t he maj or i t y  

opi ni on t hat  concl ude t hat  t he at t or ney br eached hi s f i duci ar y  

dut y and t hat  r esci ssi on i s t her ef or e war r ant ed.    

¶35 I  di ssent  f r om t hose par t s of  t he maj or i t y opi ni on 

( i ncl udi ng Par t  I I I )  t hat  concl ude t hat  puni t i ve damages ar e not  

avai l abl e i n t he i nst ant  case.   I  concl ude,  as di d t he c i r cui t  

cour t ,  t hat  puni t i ve damages ar e avai l abl e i n t he i nst ant  case.   

I  woul d t her ef or e r emand t hi s case t o t he c i r cui t  cour t  t o 

r est or e t he j udgment  or i gi nal l y ent er ed f or  puni t i ve damages i n 

t he amount  of  $38, 200.  

¶36 The pr esent  case r ai ses t wo i nt er r el at ed i ssues 

r egar di ng puni t i ve damages.    

¶37 Fi r st ,  ar e puni t i ve damages pr ecl uded because t he 

pl ai nt i f f  ot her wi se pr oceeded i n an act i on i n equi t y and sought  

equi t abl e r el i ef ,  speci f i cal l y r esci ssi on?   

¶38 Second,  may puni t i ve damages be awar ded when t he 

cl ai mant  has suf f er ed act ual  damages but  has not  sought  or  

r ecei ved a compensat or y awar d and has not  been gr ant ed even 

nomi nal  nonpuni t i ve money damages? 

¶39 The answer  t o t he second quest i on i s i mpor t ant  i n t he 

cont ext  of  t he f i r st  quest i on because i n many equi t abl e act i ons,  
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r el i ef  i s  gr ant ed as was done her e,  wi t hout  an awar d of  

compensat or y damages. 1   

¶40 The maj or i t y opi ni on does not  addr ess t he f i r st  

quest i on and answer s t he second quest i on i n t he negat i ve.   I  

concl ude t hat  puni t i ve damages ar e not  pr ecl uded i n an act i on i n 

equi t y and t hat  an awar d of  nonpuni t i ve money damages i s not  a 

pr er equi s i t e f or  an awar d of  puni t i ve damages when t he cl ai mant  

has suf f er ed act ual  damages.    

I .  Hi st or y and Pur pose of  Puni t i ve Damages 

¶41 My answer s t o t he t wo quest i ons ar e i nf or med by t he 

hi st or y and under l y i ng pur pose of  puni t i ve damages.   As t he 

maj or i t y opi ni on cor r ect l y not es,  puni t i ve damages have l ong 

been awar ded and can be t r aced back t o at  l east  1784.   Maj or i t y 

op. ,  ¶23.   Si mi l ar l y,  puni t i ve damages wer e r ecogni zed i n 

Wi sconsi n as ear l y as 1854. 2  

¶42 As t hei r  ver y name i mpl i es,  t he di st i nct  pol i cy 

r at i onal e of  puni t i ve damages i s one of  puni shment  r at her  t han 

payment .   Puni t i ve damages ar e i nt ended t o " ' v i ndi cat e [ a 

c l ai mant ' s]  r i ght  and pr ot ect  i t  agai nst  f ut ur e s i mi l ar  

i nvasi ons, ' "  maj or i t y op. ,  ¶23 ( quot i ng Bar r y v.  Edmunds,  116 

U. S.  550,  562 ( 1886) ) ,  and " ' t o f ur t her  a st at e' s l egi t i mat e 

i nt er est s i n puni shi ng unl awf ul  conduct  and det er r i ng i t s 

                                                 
1 2 John J.  Ki r cher  & Chr i st i ne M.  Wi seman,  Puni t i ve Damages 

Law and Pr act i ce,  § 20. 04 at  20- 13 ( 2d ed.  2000)  ( " Equi t abl e 
r el i ef  does not  of t en i ncl ude t he awar d of  money damages si nce 
t he r esul t s achi eved t hr ough r emedi es such as r esci ssi on,  
i nj unct i on and r ef or mat i on usual l y suppl y compl et e r el i ef . " ) .  

2 McWi l l i ams v.  Br agg,  3 Wi s.  377 ( * 424) ,  382- 83 ( * 430- 31) ,  
1854 WL 3450 ( 1854) .  
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r epet i t i on, ' "  maj or i t y op. ,  ¶24.   I n t hi s sense,  t he c l ai mant ' s  

r ecei pt  of  puni t i ve damages i s a means t o an end,  t he means of  

communi cat i ng a soci et al  message t hat  t he wr ongdoer ' s conduct  

was of  a k i nd t hat  soci et y wi l l  par t i cul ar l y puni sh.   The 

puni t i ve awar d i s not  made t o compensat e t he speci f i c  l oss but  

r at her  t o det er  s i mi l ar  unl awf ul  f ut ur e conduct ,  bot h by t he 

wr ongdoer  and by ot her s. 3    

I I .  Puni t i ve Damages i n Equi t abl e Act i ons 

¶43 A key,  ear l y Wi sconsi n case di scussi ng puni t i ve awar ds 

i n an equi t abl e act i on i s Kar ns v.  Al l en,  135 Wi s.  48,  115 

N. W.  357 ( 1908) .   Wr i t i ng mor e t han 100 year s ago,  t he Kar ns 

cour t  not ed " a gr eat  dear t h of  aut hor i t y"  on t he subj ect  of  

puni t i ve damages i n equi t abl e act i ons. 4  The Kar ns cour t  

concl uded,  however ,  t hat  when t he appl i cabl e st at ut e al l owed 

cl ai mant s t o el ect  bet ween a sui t  at  l aw and a sui t  i n equi t y 

and t he cl ai mant s el ect ed an equi t abl e act i on,  t hey t her eby 

" br ought  t hemsel ves wi t hi n t he r ul es of  equi t abl e act i ons,  and 

wai ved t he r i ght  t o r ecover  exempl ar y [ puni t i ve]  damages. " 5   
                                                 

3 Tr i ni t y Evangel i cal  Lut her an Chur ch v.  Tower  I ns.  Co. ,  
2003 WI  46,  ¶50,  261 Wi s.  2d 333,  661 N. W. 2d 789;  Mgmt .  Comp.  
Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e,  & Co. ,  206 Wi s.  2d 158,  
193,  557 N. W. 2d 67 ( 1996) ;  Tucker  v.  Mar cus,  142 Wi s.  2d 425,  
463,  418 N. W. 2d 818 ( 1988)  ( Hef f er nan,  C. J. ,  di ssent i ng)  ( " Ther e 
i s no doubt  t hat  t he pl ai nt i f f  i s  enr i ched,  but  t hi s i s a 
bypr oduct  of  t he pl ai nt i f f ' s  r ol e as soci et y ' s r epr esent at i ve.   
The mai n goal  of  puni t i ve damages i s t o det er  out r ageous 
behavi or  by showi ng t he wr ongdoer  and ot her  pot ent i al  wr ongdoer s 
t hat  a penal t y wi l l  have t o be pai d f or  such act i ons. " ) ;  I  The 
Law of  Damages i n Wi sconsi n § 2. 6,  at  3- 4 ( Russel l  M.  War e ed. ,  
5t h ed.  2010) .  

4 Kar ns v.  Al l en,  135 Wi s.  48,  57,  115 N. W.  357 ( 1908) .  

5 I d.  at  59.  
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¶44 The Kar ns case can be r ead nar r owl y t o appl y onl y t o 

cases i n whi ch t he cl ai mant  i s st at ut or i l y  obl i gat ed t o choose 

bet ween sui ng i n equi t y or  at  l aw. 6  Si nce t he Kar ns case,  t he 

r el evant  l aw has changed consi der abl y. 7  Wi sconsi n pr ocedur al  

st at ut es no l onger  di f f er ent i at e bet ween act i ons at  l aw and 

pr oceedi ngs i n equi t y. 8  Thus,  t he st at ut or y basi s f or  Kar ns has 

l ar gel y been r epeal ed.   When Kar ns was deci ded,  i t  r emai ned a 

meani ngf ul  di st i nct i on f or  t he cour t  t o say t hat  c l ai mant s had 

br ought  t hei r  c l ai m " wi t hi n t he r ul es of  equi t abl e act i ons"  and 

t her eby wai ved r i ght s and r emedi es avai l abl e at  l aw,  but  t oday 

t hat  di st i nct i on has ceased t o have t he same i mpor t ance. 9  I  see 

no r eason t o r ead t he Kar ns case mor e br oadl y t han i s j ust i f i ed 

by i t s f act s  and i t s hi s t or i c and st at ut or y cont ext .   

Accor di ngl y,  Kar ns shoul d not  be r ead t o st at e t hat  puni t i ve 

damages may never  be awar ded i n an equi t abl e act i on.    

                                                 
6 Ki r cher  and Wi seman concl ude t hat  t her e i s  no sui t abl e 

expl anat i on or  j ust i f i cat i on f or  t he wai ver  t heor y.   2 Ki r cher  & 
Wi seman,  supr a not e 1,  § 20. 04,  at  20- 16.  

7 Kar ns v.  Al l en,  135 Wi s.  48,  115 N. W.  357 ( 1908) ,  was 
pr edi cat ed on Wi s.  St at .  § 3180 ( 1898) ,  whi ch expl i c i t l y  
di st i ngui shed bet ween equi t abl e act i ons and act i ons at  l aw.   The 
moder n r evi s i on of  t he st at ut e,  codi f i ed as Wi s.  St at .  § 823. 01 
( 2007- 08)  ( gover ni ng Jur i sdi ct i on Over  Nui sances)  has been 
subst ant i al l y  changed.   The l anguage of  Wi s.  St at .  § 823. 01 no 
l onger  dr aws any di st i nct i on bet ween l aw and equi t y.  

8 See,  e. g. ,  Wi s.  St at .  § 801. 01( 2)  ( 2007- 08) .  

9 The maj or i t y acknowl edges,  at  ¶30 & n. 28,  t hat  t he 
hi st or i cal  di st i nct i ons bet ween l aw and equi t y " have f aded over  
t i me. "  
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¶45 Si nce 1908,  t he Wi sconsi n Supr eme Cour t  has not  

r evi ewed i n ot her  cont ext s or  under  moder n st at ut es whet her  

puni t i ve damages ar e avai l abl e i n equi t abl e act i ons.  

¶46 The Wi sconsi n cour t  of  appeal s,  however ,  addr essed t he 

i ssue i n Whi t e v .  Rudi t ys,  117 Wi s.  2d 130,  139,  343 N. W. 2d 421 

( Ct .  App.  1983) , 10 an equi t abl e act i on i n whi ch t he ci r cui t  cour t  

awar ded puni t i ve but  not  compensat or y damages.   The cour t  of  

appeal s exami ned aut hor i t y i n Wi sconsi n and i n ot her  st at es and 

concl uded t hat  a st r ong cur r ent  of  moder n deci s i ons al l ow 

puni t i ve damages i n equi t y as wel l  as at  l aw.   The cour t  of  

appeal s concl uded t hat  a c i r cui t  cour t  act i ng i n equi t y has 

di scr et i on t o awar d puni t i ve damages. 11   

¶47 The cour t  of  appeal s i n t he pr esent  case r ef used t o 

f ol l ow t he pr ecedent  of  Whi t e v.  Rudi t ys,  whi ch i s di r ect l y on 

poi nt ,  even t hough t he cour t  of  appeal s has no aut hor i t y t o 

over r ul e one of  i t s  own deci s i ons. 12  I nst ead,  t he cour t  of  

                                                 
10 Whi t e v.  Rudi t ys,  117 Wi s.  2d 130,  343 N. W. 2d 421 ( Ct .  

App.  1983) ,  al so br i ef l y concl uded t hat  " a cour t  of  equi t y has a 
gr eat  deal  of  f l exi bi l i t y  i n f ashi oni ng i t s r emedy.  .  .  .  [ T] hi s 
i ncl udes t he awar di ng of  at t or ney f ees. "   I d.  at  142.   Thi s 
st at ement  was over r ul ed by an unpubl i shed deci s i on of  t he cour t  
of  appeal s.   See Nour se v.  Mar chet t a,  No.  89- 0493,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Dec.  07,  1989) .  

11 The cour t  of  appeal s c i t ed numer ous cases f r om ot her  
j ur i sdi ct i ons,  and cl osel y r evi ewed I . H. P.  Cor p.  v.  210 Cent r al  
Par k Sout h Cor p. ,  228 N. Y. S. 2d 883 ( App.  Di v.  1962) ,  af f ' d,  189 
N. E. 2d 812 ( N. Y.  1963) ,  t he " semi nal  case adopt i ng t he moder n 
vi ew, "  and ci t ed Dan B.  Dobbs,  Handbook on t he Law of  Remedi es,  
§ 3. 9,  at  2. 11 ( 1973) ,  among ot her  aut hor i t i es suppor t i ng i t s 
hol di ng.    

12 Cook v.  Cook,  208 Wi s.  2d 166,  186- 90,  560 N. W. 2d 246 
( 1997) .  
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appeal s r ever sed t he ci r cui t  cour t ' s  awar d of  puni t i ve damages 

i n t he pr esent  case,  decl ar i ng t hat  t he cour t  of  appeal s i n 

Whi t e v.  Rudi t ys had i mper mi ssi bl y decl i ned t o f ol l ow t he 

cont r ol l i ng pr ecedent  of   Kar ns.   The cour t  of  appeal s  

acknowl edged t hat  " [ t ] her e may be good r easons t o r e- exami ne 

Kar ns, "  but  concl uded t hat  " t hose r easons must  be di r ect ed t o 

t he supr eme cour t . " 13  Whi t e v.  Rudi t ys was deci ded 75 year s 

af t er  Kar ns and was a pr ecedent i al  opi ni on i n i t s own r i ght  f or  

anot her  27 year s.   I t  seems t o me t hat  over r ul i ng Whi t e v.  

Rudi t ys shoul d have been l ef t  t o t hi s cour t .   

¶48 I n my vi ew,  t he " st r ong cur r ent "  of  moder n l aw,  and 

t he r easons sust ai ni ng i t ,  have,  i f  anyt hi ng,  onl y gai ned 

gr eat er  st r engt h s i nce Whi t e v.  Rudi t ys was deci ded i n 1983.   

Many cont empor ar y cour t  deci s i ons t hat  have consi der ed whet her  

puni t i ve damages may be awar ded i n an equi t abl e act i on have 

answer ed t hi s quest i on i n t he af f i r mat i ve. 14  Thei r  r easoni ng i s  

                                                 
13 Gr oshek v.  Tr ewi n,  2009 WI  App 56,  ¶40,  317 Wi s.  2d 730,  

768 N. W. 2d 62.    

14 Commonweal t h of  Ky.  Dep' t  of  Ag.  v.  Vi nson,  30 
S. W. 3d 162,  166 ( Ky.  2000)  ( " The t r end t hr oughout  t hi s nat i on i s 
t o al l ow r ecover y f or  puni t i ve damages i n an equi t abl e act i on" ) .   

Pr of essor  Dobbs r epor t s t hat  cont empor ar y deci s i ons al l ow 
puni t i ve damages i n equi t abl e act i ons:   

The t r adi t i onal  r ul e was t hat  equi t y woul d not  awar d 
puni t i ve damages,  ei t her  because equi t y ' s sol e 
pr ovi nce was t o pr ovi de " compl et e r el i ef , "  and 
compensat or y damages mar ked t he l i mi t  of  t hat  r el i ef ,  
or  because puni shment  or  vengeance seemed vaguel y 
i nappr opr i at e t o a " beni gnant "  equi t y.   Though t hi s 
r ul e i s r ej ect ed by cont empor ar y deci s i ons t hat  have 
addr essed i t  as a ser i ous i ssue,  t her e ar e cases t hat  
st i l l  r epeat  i t .  
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per suasi ve:   A cour t  i n an equi t abl e act i on i s char ged wi t h 

gr ant i ng r el i ef  t hat  equi t y and good consci ence r equi r e. 15  I f  a 

l egal l y pr ot ect ed i nt er est  has been i nvaded,  and t he nat ur e of  

t he conduct  war r ant s t he awar d of  puni t i ve damages,  why 

shoul dn' t  t he r esponsi bl e par t y be penal i zed?  Gi ven t he 

st at ut or y and pr ocedur al  mer ger  of  l aw and equi t y,  why shoul d a 

cour t  at  l aw,  but  not  i n equi t y,  have t he power  t o i mpose 

puni t i ve damages?  The awar d of  puni t i ve damages i n Wi sconsi n i s 

now gover ned by st at ut e,  Wi s.  St at .  § 895. 043,  whi ch est abl i shes 

a st andar d of  conduct  al l owi ng f or  puni t i ve damages and a 

pr ocedur e f or  t hei r  awar d,  but  dr aws no di st i nct i on bet ween l aw 

and equi t y.   The i ncongr uous nat ur e of  mai nt ai ni ng such a 

di st i nct i on i s even mor e hei ght ened when one consi der s t hat  i n 

act i ons bot h i n l aw and at  equi t y,  conduct  causi ng i nj ur y t o a 

                                                                                                                                                             
Dan B.  Dobbs,  Dobbs Law of  Remedi es § 3. 11( 1) ,  at  460 ( 2d ed.  
1993) .  

For  a di scussi on of  r easons t hat  equi t y cour t s do not  awar d 
puni t i ve damages,  see 2 Ki r cher  & Wi seman,  supr a not e 1,  
§ 20. 04.  

15 " The over al l  goal  of  equi t y [ i s ]  t o achi eve j ust i ce 
bet ween t he par t i es who ar e subj ect  t o i t s j ur i sdi ct i on. "   2 
Ki r cher  & Wi seman,  supr a not e 1,  § 20. 04,  at  20- 13.    
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l egal l y pr ot ect ed i nt er est  has been shown. 16  Does soci et y ' s 

i nt er est  i n puni shi ng and det er r i ng such har mf ul  conduct  t ur n on 

t he ar bi t r ar y and gener al l y anachr oni st i c di st i nct i on of  t he 

nat ur e of  t he act i on t hr ough whi ch t he i nj ur y i s v i ndi cat ed?  I  

do not  t hi nk t hat  such a di st i nct i on can be mai nt ai ned gi ven t he 

                                                 
16 For  cases adher i ng t o t hi s  r easoni ng and al l owi ng 

puni t i ve damages i n an equi t abl e act i on,  see,  e. g. ,  Char l es v.  
Epper son &  Co. ,  137 N. W. 2d 605,  618- 19 ( I owa 1965) ;  Kennedy v.  
Thomsen,  320 N. W. 2d 657,  659,  ( I owa Ct .  App.  1982) ;  Ti deway Oi l  
Pr ogr ams,  I nc.  v.  Ser i o,  431 So.  2d 454,  463- 64 ( Mi ss.  1983) ;  
For st er  v.  Boss,  97 F. 3d 1127,  1130 ( 8t h Ci r .  Mo.  1996)  
( appl y i ng Mi ssour i  l aw)  ( " [ A]  cour t  of  equi t y may awar d 
i nj unct i ve r el i ef  and act ual  and puni t i ve damages as an adj unct  
t o i t s equi t y j ur i sdi ct i on. " ) ;  Madr i d v.  Mar quez,  33 P. 3d 683 
( N. M.  App.  2001) ;  I . H. P.  Cor p.  v .  210 Cent .  Par k S.  Cor p. ,  228 
N. Y. S. 2d 883 ( 1962) ;  Jones v.  Mor r i son,  458 S. W. 2d 434,  438 
( Tenn.  App.  1970) ;  see al so McPeak v.  McPeak,  593 N. W. 2d 180,  
184 ( Mi ch.  App.  1999)  ( " [ E] xempl ar y damages ar e per mi ssi bl e i n 
bot h l egal  and equi t abl e act i ons wher e t he pl ai nt i f f  pl eads 
mal i c i ous and wi l f ul  conduct . " ) .    

For  cases awar di ng puni t i ve damages i n equi t abl e 
r esci ssi on,  see,  e. g. ,   Medasys Acqui s i t i on Cor p.  v.  SDMS,  P. C. ,  
55 P. 3d 763,  767 ( Ar i z.  2002)  ( concl udi ng puni t i ve damages 
al l owabl e i n r esci ssi on act i on t o puni sh t he wr ongdoer  f or  hi s 
conduct ) ;  I nd.  & Mi ch.  El ec.  Co.  v.  Har l an,  504 N. E. 2d 301,  307 
( I nd.  App.  1987)  ( st at i ng t hat  " t he gr ant i ng of  af f i r mat i ve 
equi t abl e r el i ef  wi l l  suppor t  an awar d of  puni t i ve damages" ) ;  
Capi t ol  Fed.  Sav.  & Loan Ass' n v.  Hohman,  682 P. 2d 1309,  1310- 11 
( Kan.  1984)  ( al l owi ng puni t i ve damages i nci dent al  t o equi t abl e 
r el i ef  of  r esci ssi on) ;  Z. D.  Howar d Co.  v.  Car t wr i ght ,  537 
P. 2d 345,  348 ( Okl a.  1975)  ( hol di ng t hat  t he Uni f or m Commer ci al  
Code’ s per mi ssi ve r ecover y of  damages i n r esc i ssi on act i ons 
i ncl udes puni t i ve damages wher e br each of  cont r act  " i s 
accompani ed by f r audul ent  act s whi ch ar e want on,  mal i c i ous and 
i nt ent i onal " ) .  

For  a col l ect i on of  cases on t he power  of  an equi t y cour t  
t o awar d puni t i ve damages,  see Jay M.  Zi t t er ,  Puni t i ve Damages:  
Power  of  Equi t y Cour t  t o Awar d,  58 A. L. R.  4t h 844 ( 2010) ;  2 
Ki r cher  & Wi seman,  supr a not e 1,  §§ 20. 05,  20. 06.  
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mer ger  of  l aw and equi t y and t he cont empor ar y l aw of  puni t i ve 

damages.   

¶49 The hi st or i c r ul e t hat  cour t s cannot  awar d puni t i ve 

damages i n equi t abl e act i ons has er oded over  t he year s. 17  I  

concl ude t hat  Wi sconsi n shoul d not  adopt  or  mai nt ai n such a 

bl anket  r ul e.    

I I I .  Act ual  Damages Requi r ement    

¶50 Whet her  an awar d of  " act ual  damages"  i s r equi r ed f or  

an awar d of  puni t i ve damages has gener at ed much l i t i gat i on,  i n 

l ar ge par t  because t he wor ds " act ual  damages"  ar e subj ect  t o 

numer ous meani ngs i n di f f er ent  cont ext s,  and cour t s have di v i ded 

                                                 
17 2 Ki r cher  & Wi seman,  supr a not e 1,  § 20. 06,  at  20- 25;  see 

al so Li nda L.  Schl uet er ,  Puni t i ve Damages § 4. 1( A) ( 3) ( a) ,  at  
135- 36 ( 5t h ed.  2005) :   

Al t hough t he t r adi t i ons of  equi t y r emai n,  t he pr act i ce 
of  denyi ng puni t i ve damages i s changi ng.   Thus,  t he 
r ecent  t r end of  cour t  deci s i ons i ndi cat es t hat  
puni t i ve damages wi l l  be al l owed i n equi t y as wel l  as 
at  l aw.   The r at i onal e f or  t hi s moder n vi ew i s t hat  t o 
do ot her wi se woul d subver t  t he ver y pur pose of  t he 
mer ger  of  l aw and equi t y .  .  .  .  Pr act i cal l y speaki ng,  
t her e i s no r eason t o f or bi d puni t i ve damages i n 
equi t y act i ons.    

For  cases al l owi ng puni t i ve damages i n equi t y act i ons,  see,  
e. g. ,  Char l es v.  Epper son & Co. ,  137 N. W. 2d 605,  618- 19 ( I owa 
1965) ;  Ti deway Oi l  Pr ogr ams,  I nc.  v.  Ser i o,  431 So.  2d 454,  463-
64 ( Mi ss.  1983) ;  Kennedy v.  Thomsen,  320 N. W. 2d 657,  659 ( I owa 
Ct .  App.  1982) .  

For  a di scussi on of  puni t i ve damages i n equi t abl e act i ons 
i n Aust r al i a,  New Zeal and,  Canada,  Engl and,  and some Amer i can 
st at es,  see Ant hony Duggan,  Exempl ar y Damages i n Equi t y:  A Law 
and Economi cs Per spect i ve,  26 Oxf or d J.  Legal  St ud.  303 ( 2006) .   
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on what  t hei r  pr oper  i nt er pr et at i on shoul d be. 18  Act ual  damages 

may mean t hat  t he c l ai mant  was awar ded a j udgment  t o r ecover  f or  

act ual  damages,  or  i t  may mean t hat  t he c l ai mant  sust ai ned a 

l egal l y compensabl e i nj ur y. 19  Compet i ng meani ngs of  " act ual  

damages"  have l ed cour t s t o t ake a number  of  di f f er ent  posi t i ons 

on whet her  compensat or y damages ar e a pr er equi s i t e t o a puni t i ve 

damages awar d. 20 

¶51 I n Wi sconsi n,  puni t i ve damage awar ds ar e per mi t t ed 

when a c l ai mant  i s awar ded even nomi nal  damages. 21  I f  " act ual  

damages"  means t hat  compensat or y  damages ar e act ual l y r ecover ed,  

i t  i s  di f f i cul t  t o expl ai n why nomi nal  damages wi l l  suppor t  a 

puni t i ve damages awar d whi l e t hei r  absence may def eat  i t .   A 

c l ai mant  i s not  act ual l y compensat ed f or  hi s or  her  i nj ur i es by 

an awar d of  nomi nal  damages.  

¶52 Fr om my per spect i ve,  t he act ual  damages r equi r ement  

means t hat  t he c l ai mant  must  est abl i sh a cause of  act i on,  

                                                 
18 For  a di scussi on of  act ual  damages as a pr er equi s i t e t o a 

puni t i ve damages awar d,  see 1 Ki r cher  & Wi seman,  supr a not e 1,  
§ 5. 21.   

19 Tucker  v.  Mar cus,  142 Wi s.  2d 425,  455- 56,  418 N. W. 2d 818 
( 1988)  ( Hef f er nan,  C. J. ,  di ssent i ng) ;  Dobbs,  supr a not e 14,  
§ 3. 11( 10) ,  at  512- 16.   

20 For  a col l ect i on of  cases,  see Ri char d C.  Ti nney,  
Annot at i on,  Suf f i c i ency of  Showi ng of  Act ual  Damages t o Suppor t  
Awar d of  Puni t i ve Damages—Moder n Cases,  40 A. L. R.  4t h 11 ( 1985) .  

21 Jacque v.  St eenber g Homes,  I nc. ,  209 Wi s.  2d 605,  621,  
563 N. W. 2d 154 ( 1997)  ( act i on f or  i nt ent i onal  t r espass t o l and;  
$1 nomi nal  damages) .   See al so Robi son v.  Lescr eni er ,  721 
F. 2d 1101,  1102 ( 7t h Ci r .  1983)  ( appl y i ng Wi sconsi n l aw;  
awar di ng $10, 000 puni t i ve damages wi t h s i x cent s nomi nal  
damages) .     
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whet her  at  l aw or  i n equi t y,  bef or e puni t i ve damages can be 

awar ded. 22  Once t her e i s a val i d cause of  act i on and t hus a 

l egal l y cogni zabl e har m,  no r eason exi st s t o deny puni t i ve 

damages mer el y because t he cl ai mant ' s r el i ef  i s  not  pecuni ar y.   

The quest i on of  whet her  puni t i ve damages ar e avai l abl e depends 

on t he nat ur e of  wr ongdoer ' s conduct ,  not  on t he t ype of  r el i ef  

sought . 23  I ndeed,  i f  t he wr ongdoer ' s conduct  i s so har mf ul  or  

egr egi ous as t o war r ant  t he i mposi t i on of  puni t i ve damages,  t he 

ver y l ack of  compensat or y damages may i ncr ease t he need f or  

puni shment  and det er r ence. 24   

¶53 I  concl ude t hat  t he f ai l ur e t o r ecover  compensat or y 

damages——act ual ,  pr esumed,  nomi nal ,  or  ot her wi se——has no l ogi cal  

bear i ng on t he pr opr i et y of  a puni t i ve awar d.   The sui t abi l i t y  

of  a puni t i ve damage awar d shoul d be det er mi ned by t he usual  

r ul e,  eval uat i ng t he nat ur e of  t he wr ongdoer ' s conduct .   The 

economi c magni t ude of  t he wr ongdoi ng may or  may not  be pr oper l y 

r epr esent ed by an awar d of  compensat or y damages and t he absence 

                                                 
22 " The r eason f or  [ a r equi r ement  of  act ual  damages]  i s t hat  

i t  f i r st  i nsur es t hat  some l egal l y pr ot ect ed i nt er est  has been 
i nvaded.   I t  pr event s t he assessment  of  puni t i ve damages agai nst  
one who may have caused damage wi t hout  l egal  i nj ur y. "   Vi l l age 
of  Peck v.  Deni son,  450 P. 2d 310,  314- 15 ( I daho 1969) .  

23 Wi s.  St at .  § 895. 043( 3)  ( " The pl ai nt i f f  may r ecei ve 
puni t i ve damages i f  evi dence i s submi t t ed showi ng t hat  t he 
def endant  act ed mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an 
i nt ent i onal  di sr egar d of  t he r i ght s of  t he pl ai nt i f f . " ) .   

24 See Dobbs,  supr a not e 14,  § 3. 11( 10) ,  at  512- 16.  
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of  such an awar d shoul d not  r ai se a cat egor i cal  bar  t o puni t i ve 

damages i f  t he conduct  ot her wi se war r ant s t hem. 25   

¶54 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

 

                                                 
25 Numer ous cour t s have concl uded t hat  an awar d of  

compensat or y damages i s not  a pr er equi s i t e f or  an awar d of  
puni t i ve damages.   See,  e. g. ,  Bear d v.  Fl y i ng J. ,  I nc. ,  116 
F.  Supp.  2d 1077,  1081 ( S. D.  I owa 2000)  ( appl y i ng I owa l aw) ,  
af f ' d i n r el evant  par t ,  266 F. 3d 792,  804 ( 8t h Ci r .  2001) ;  
Pl at t é v.  Whi t ney Real t y Co. ,  I nc. ,  538 So.  2d 1358,  1360 ( Fl a.  
Ct .  App.  1989) ;  Nash v.  Cr ai gco,  I nc. ,  585 P. 2d 775,  778 ( Ut ah 
1978) ;  Haski ns v.  Shel den,  558 P. 2d 487,  493 ( Al aska 1976) ;  
Kennedy v.  Thomsen,  320 N. W. 2d 657,  659- 60 ( I owa 1960) .   
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