2010 W 38

SUPREME COURT OF W SCONSI N

CasE No. : 2008AP552- CR

CowPLETE TI TLE:

State of W sconsin,
Pl ai ntiff-Respondent,
V.
Scott R Jensen,
Def endant - Appel | ant - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2009 W App 26
Reported at: 316 Ws. 2d 377, 762 N.W2d 833
(Ct. App. 2009-published)

OPI NI ON FI LED: May 20, 2010
SUBM TTED ON BRI EFS:
ORAL  ARGUVENT: Novenber 10, 2009
SOURCE OF APPEAL:
COURT: Circuit
COUNTY: Dane
JUDGE: David T. Flanagan, 111
JUSTI CES:
CONCURRED: ABRAHANMVSON, C.J., concurs (opinion filed).

BRADLEY, J., joins concurrence.
D1 SSENTED:

NoT PARTICIPATING  PROSSER, J., did not participate.

ATTORNEYS:

For the defendant-appellant-petitioner there were briefs by
Robert H Friebert, Matthew W O Neill, and Friebert, Finerty &
St. John, S.C., MIwaukee, and R Ryan Stoll and Skadden, Arps,
Slate, Meagher & Flom LLP, Chicago, Ill., and oral argunent by

Robert H. Friebert.

For the plaintiff respondent the cause was argued by Brian
W Blanchard, district attorney, with whom on the brief was J.B.
Van Hol | en, attorney general.



2010 W 38
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP552-CR
(L.C. No. 2002CF2453)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
FI LED

Pl aintiff-Respondent,

v MAY 20, 2010

David R Schanker
Scott R Jensen, Clerk of Suprene Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the court of appeals. Reversed and
remanded to the circuit court for further proceedi ngs consi stent

with this opinion.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeals! affirming the circuit court's decision?
denying Scott R Jensen's (Jensen) notion to change the venue of
his crimnal trial to Waukesha County Circuit Court pursuant to

Ws. Stat. § 971.19(12) (2007-08).°3 The 1issue presented is

! State v. Jensen, 2009 W App 26, 316 Ws. 2d 377, 762
N. W 2d 833.

2 The Honorable David T. Flanagan, 11l of Dane County
presi ded.

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unl ess ot herw se indi cat ed.
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whet her Waukesha County Circuit Court is the proper venue for
Jensen's trial because it is the "circuit court for the county
where the defendant resides" pursuant to § 971.19(12), or
whet her Dane County Circuit Court, the circuit court for the
county "where the crine was commtted," is the proper venue for
his trial pursuant to § 971.19(1).

12 We conclude that Ws. Stat. 8 971.19(12) establishes
Waukesha County Circuit Court as the proper venue for Jensen's
trial because the State's allegations against Jensen cone within
two categories of actions described in § 971.19(12). First, the
State alleged that Jensen violated a law arising from or in

relation "to the official functions of the subject of the

investigation." Second, the State alleged that Jensen viol ated
a law "arising from or in relation to . . . any matter that
i nvol ves elections . . . under chs. 5 to 12." Accordi ngly, we

reverse the court of appeals decision affirmng the circuit
court's denial of Jensen's nmotion to change the venue of his
trial to Waukesha County Circuit Court. Waukesha County Circuit
Court is the proper venue for the action that the State has
br ought agai nst Jensen.
| . BACKGROUND

13 On COctober 18, 2002, the State filed a conplaint in
Dane County Circuit Court charging Jensen with three counts of
felony msconduct in public office as party to the crineg,

contrary to Ws. Stat. § 946.12(3)% and one mi sdemeanor count of

* Wsconsin Stat. § 946.12(3) states:
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intentional msuse of public positions for private benefit as
party to the crinme, contrary to Ws. Stat. § 19.45(2). The
conplaint alleged that the acts relating to Jensen's alleged
vi ol ations occurred in Dane County.

14 Jensen noved to dismss the conplaint on various
grounds. The circuit court denied his notion to dismss, and in
an interlocutory appeal, the court of appeals affirned. State

v. Jensen (Jensen 1), 2004 W App 89, 111-2, 272 Ws. 2d 707,

681 N.W2d 230. Wile the decision of the court of appeals was
ultimately af firnmed, we note that only four justices
participated in the decision and there was no mgjority on all
issues that the court of appeals decided; therefore, parts of
the court of appeals decision were affirmed due to the equal

split anong the justices. See State v. Jensen (Jensen I1), 2005

W 31, 12, 279 Ws. 2d 220, 694 N.W2d 56 (per curian).

15 Followng a jury trial, Jensen was found guilty on all
four counts. Jensen appealed each of the three felony
convi cti ons. The court of appeals concluded that the circuit

court erred in instructing the jury and in excluding portions of

Any public officer or public enployee who does any of
the followng is guilty of a Cass | felony:

(3) Whether by act of commission or omssion, in
the officer's or enployee's capacity as such officer
or enployee exercises a discretionary power in a
manner inconsistent with the duties of the officer's
or enployee's office or enploynent or the rights of
others and with intent to obtain a dishonest advantage
for the officer or enployee or another.
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Jensen's own testinony. State v. Jensen (Jensen 111), 2007 W

App 256, 11, 306 Ws. 2d 572, 743 N W2d 468. Accordingly, it
remanded for a new trial. Id.

16 In February 2007, while Jensen's second appeal was
pending, the legislature enacted Ws. Stat. 8 971.19(12), which
provi des that defendants charged wth certain violations of, and
violations arising from or in relation to, the elections,
ethics, and |obbying regulation laws are to be tried in the
county where the defendant resides. See 2007 Ws. Act 1, § 205.
On January 10, 2008, 2007 Wsconsin Act 1 went into effect. On
that date, pursuant to 8 971.19(12), Jensen noved the court to
transfer his case from Dane County GCrcuit Court, where the
m sconduct is alleged to have occurred, to Wukesha County
Circuit Court, where Jensen resides. The circuit court denied
Jensen's notion, concluding that 8§ 971.19(12) is clear and
unanbi guous and that it does not apply to the charges pending
agai nst Jensen. The court of appeals affirned the circuit
court's decision denying Jensen's notion.

M7 We granted review and now reverse.

1. DI SCUSSI ON
A.  Standard of Review

18 To resolve the question presented, we nust interpret
and apply Ws. Stat. § 971.19(12). "'The interpretation and
application of a statute to an undisputed set of facts are
guestions of law that we review independently."'" Estate of

Genrich v. OHClIns. Co., 2009 W 67, 110, 318 Ws. 2d 553, 769
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N.W2d 481 (quoting MNeil v. Hansen, 2007 W 56, 97, 300

Ws. 2d 358, 731 N.W2d 273).
B. Parties' Positions
19 The parties offer conpeting interpretations of Ws.
Stat. § 971.19(12).° The State contends that § 971.19(12) does
not apply to the charges pending against Jensen; therefore, he
must be retried in Dane County Crcuit Court. Jensen contends
that 8 971.19(12) does apply to the charges pendi ng agai nst him
and pursuant to his change of venue notion, requires he be
retried in Waukesha County Circuit Court. Bef ore exam ning the
| anguage of the statute, it is instructive to examne each
party's argunent in detail.
1. State's position
10 Wsconsin Stat. 8§ 971.19(12) applies to "violation[s]
of any other law arising from or in relation to the official

functions of the subject of the investigation." The State

> Wsconsin Stat. § 971.19(12) states:

Except as provided in s. 971.223, in an action
for a violation of chs. 5 to 12, subch. 1Il of ch. 13,
or subch. II1l of ch. 19, or for a violation of any
other law arising fromor in relation to the official
functions of the subject of the investigation or any
matter that involves elections, ethics, or |obbying
regul ati on under subch. 5 to 12 [chs. 5 to 12], subch.
1l of ch. 13, or subch. 11l of ch. 19 a defendant who
is a resident of this state shall be tried in circuit
court for the county where the defendant resides. For
purposes of this subsection, a person other than a
natural person resides within a county if the person's
principal place of operation is located wthin that
county.
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ar gues t hat "t he i nvestigation” nmust be a Governnent
Accountability Board investigation. Because Jensen has never
been the subject of an investigation conducted by the Governnent
Accountability Board, the State contends that this portion of
the statute does not apply to him

111 The last portion of Ws. Stat. 8§ 971.19(12) applies to

violations of any other law arising fromor in relation to "any
matter that involves elections, ethics, or |obbying regulation.”
The State contends that "regulation®™ nodifies "elections,"
"ethics," and "l obbying." Pointing to the Governnent
Accountability Board's ability to pronulgate admnistrative
regul ations interpreting or inplenenting the laws regulating the
conduct and admnistration of elections wunder Ws. Stat.
8 5.05(1)(f), the State argues that this portion of § 971.19(12)
applies only to violations arising from or in relation to
adm ni strative regulations promul gated by the  Governnent
Accountability Board. Because Jensen was not charged with a
violation of any such regulation, the State contends that this
portion of the statute does not apply to him
2. Jensen's position

112 Jensen contends that the phrase "the subject of the
i nvestigation” should not be construed to nean "the subject of
the [CGovernnent Accountability Board] investigation." | nst ead

Jensen contends that this phrase applies to investigations by
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t he Government Accountability Board, the former Elections Board,?®
the former Ethics Board or those undertaken independently by
district attorneys. Jensen was the subject of an investigation
by the former Elections Board and by the district attorney.
Accordi ngly, because Jensen's pending charges allege a violation
of a law "arising from or in relation to" his "official
functions”" and he was "the subject of the investigation," Ws.
Stat. 8§ 971.19(12) requires himto be tried in Waukesha County
Circuit Court.

113 Jensen further contends that the term "regulation” in
the phrase "any matter that involves elections, ethics, or

| obbying regulation" does not refer to admnistrative rule-

maki ng. Instead, the term "|lobbying regulation" is a term of
art referring to subch. [II1l of ch. 13, which subchapter is
entitled the "Regul ation of Lobbying." Jensen argues that the

al l egations against himfall squarely within the statute because
he was charged with the violation of "any other law arising from
or in relation to" any matter involving "elections . . . under

chs. 5 to 12."

® The Elections Board is the Governnent Accountability

Board's predecessor. Conpare Ws. Stat. 8 5.02(1s) (2005-06)
("' Board'" neans the elections board.”) with 8 5.02(1s) (2007-08)
("' Board'" nmeans the governnment accountability board."). Al so

conpare Ws. Stat. 8 5.05 (2005-06) (entitled "Elections board
powers and duties") with § 5.05 (2007-08) (entitled "CGovernnent
accountability board; powers and duties").
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C. General Principles of Statutory Interpretation
14 Statutory interpretation begins wth the |anguage of

the statute. State ex rel. Kalal v. Crcuit Court for Dane

County, 2004 W 58, 945, 271 Ws. 2d 633, 681 N wW2d 110. | f
the neaning of the words in the statute is plain, the analysis
goes no further. |Id. Statutes nust be interpreted reasonably,
to avoid absurd or unreasonable results. 1d., Y46. And, where
possible, an interpretation nust give effect to every word in
the statute to avoid surplusage. 1d.

15 Context and purpose are inportant in discerning the
plain nmeaning of a statute. Id., 148. As such, statutory

| anguage is interpreted in the context in which it is used; in

relation to the surrounding and closely-related statutes. 1 d.,
146. "Sone statutes contain explicit statenments of |egislative
purpose . . . ." 1d., Y49. In construing a statute, we favor a

construction that fulfills the purpose of the statute over one

that defeats that purpose. County of Dane v. LIRC, 2009 W 9,

134, 315 Ws. 2d 293, 759 NW2d 571. Finally, we do not resort
to legislative history in interpreting a statute if the
statute's neaning is plain; however, legislative history nay be
used "to confirm or verify a plain-neaning interpretation.”
Kalal , 271 Ws. 2d 633, {51.

D. Wsconsin Stat. 8 971.19(12)

16 Generally, a "[c]rimnal action[] shall be tried in
the county where the crinme was conmtted, except as otherw se
provi ded. " Ws. Stat. § 971.19(1). In 2007 Wsconsin Act 1,
the legislature created an exception to the general venue

8
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provi si on. The legislature enacted 8§ 971.19(12), a new rule of
crimnal procedure, to establish venue in crimnal actions
involving violations of, and violations arising from or in
relation to, the elections, ethics and | obbying regulation | aws.

Section 971.19(12) states:

Except as provided in s. 971.223,7 in an action
for a violation of chs. 5 to 12, subch. 1Il of ch. 13,
or subch. II1l of ch. 19, or for a violation of any
other law arising fromor in relation to the official
functions of the subject of the investigation or any
matter that involves elections, ethics, or |obbying
regul ati on under subch. 5 to 12 [chs. 5 to 12],% subch.
1l of ch. 13, or subch. 11l of ch. 19 a defendant who
is a resident of this state shall be tried in circuit
court for the county where the defendant resides. For
purposes of this subsection, a person other than a
natural person resides within a county if the person's
princi pal place of operation is located wthin that
county.

17 In 2007 Wsconsin Act 1, the legislature also enacted
Ws. Stat. 8§ 801.64, which establishes the purpose of the new

venue provision. Section 801.64 states in relevant part:

The legislature finds that violations of offenses
covered by 2007 Wsconsin Act 1 are violations of the
public trust that should be adjudicated in the county

" Wsconsin Stat. § 971.223(1) provides that "a defendant
who is a resident of this state may nove to change the place of
trial to the county where the offense was commtted." Such a
notion "shall" be granted by the circuit court. 8§ 971.223(2).
Therefore, if a defendant's alleged conduct falls within that
described in Ws. Stat. § 971.19(12), it is the defendant who
chooses where the trial wll be held, not the district attorney.

8 A statutory note indicates that the bracketed |anguage is
the correct cross-reference and that corrective legislative is
pending. See Ws. Stat. § 971.19. W will refer to the statute
as if it contains the correct, bracketed cross-reference.
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where the offender resides so the individuals who the
defendant interacts with daily, serves, or represents
as a public official or candidate and whose trust was
violated by the offense wll judge the defendant's
guilt or innocence.

Accordingly, we nust interpret Ws. Stat. 8§ 971.19(12) to
pronmote its "textually . . . manifest statutory purpose"” as set
out in § 801.64. Kalal, 271 Ws. 2d 633, {49.

18 W sconsin Stat. 8§ 971.19(12) descri bes t hree
categories of offenses for which venue is the county where the
defendant resides. The first category applies to actions "for a
violation of chs. 5 to 12, subch. 1l of ch. 13, or subch. I1I
of ch. 19."° This portion of the statute establishes that
all egations that a defendant violated any matter relating to
el ections, ethics, or |obbying regulation are venued "in [the]
circuit court for the county where the defendant resides.”

119 The second portion of Ws. Stat. 8 971.19(12) nandates
that venue is in the county where the defendant resides "for a
violation of any other law arising fromor in relation to the
official functions of the subject of the investigation or any
matter that involves elections, ethics, or |obbying regulation
under chs. 5 to 12, subch. 111 of ch. 13, or subch. 1Il1 of ch.
19." The statutory |anguage creates two categories of actions

to which the venue statute applies: violations arising from or

® Wsconsin Stat. chs. 5 to 12 govern the elections |aws.

Subchapter 111 of ch. 13 establishes the |obbying regulation
| aws. Subchapter 111 of ch. 19 sets out the "Code of Ethics for
Public Oficials and Enpl oyees." For sinplicity and clarity's

sake, we may refer to these three categories of statutes as the
el ections, ethics and | obbying regul ation | aws.

10
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in relation to public officers' "official functions”" and
violations arising from or in relation to "any matter that
i nvol ves el ections, ethics, or |obbying regulation.”

20 There had been sone dispute as to whether the
introductory phrase, "for a violation of any other |law arising
from or in relation to," nodifies only category two, the
"official functions" category, or whether that phrase also
nodi fies category three, which applies to "any matter that
i nvol ves el ections, ethics, or |obbying regulation.” Before the
court of appeals, it was Jensen's position that the introductory
phrase nodifies both category two and three. In contrast, the
State contended that the introductory |anguage nodified only
category two. However, the State appears to have changed its

position. In its brief to this court, the State asserted:

[T]he State also concurs with the defendant that the
phrase "for a violation of any other law arising from
or in relation to" appears to nodify not only category
two ("the official functions of the subject of the
investigation"”) but also category three ("any matter
t hat i nvol ves el ecti ons, et hi cs, or | obbyi ng
regul ati on under" the enunerated statutes).

21 Wsconsin Stat. 8§ 971.19(12) establishes that venue
shall be in the county where the defendant resides for certain
crimnal violations. W agree with the parties that the phrase
"for a violation of any other law arising from or in relation
to" nodifies both category two, violations of the "official
functions,” and category three, "matter[s] that involve[ ]

el ections, ethics, or |obbying regulation" under the statutes

enunerated in § 971.19(12). Wthout the introductory | anguage,

11
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category three does not describe a violation of |aw because
standing alone, the phrase "any matter that involves elections,
ethics, or |obbying regulation” is neaningless. To give neaning
to every word in the statute, we conclude that the phrase "for a
violation of any other law arising from or in relation to"
nodi fies categories two and three. See Kalal, 271 Ws. 2d 633,
146.

22 The punctuation in Ws. Stat. 8 971.19(12) further
supports our conclusion that the introductory |anguage nodifies
categories two and three. A "serial comm" is the comma used
i mredi ately before a conjunction that precedes the last itemin
a list of three or nore itens. See WIlliam A Sabin, The

G egg Reference Manual 39 (10th ed. 2005). While the use of a

serial comm is optional, we note that the legislature used a
serial comma in three places in 8§ 971.19(12). First, the venue
provision applies to actions for an alleged violation of "chs. 5
to 12, subch. 11l of ch. 13, or subch. 1Il of ch. 19." Second,
the legislature lists the sane statutes a second tine in
8§ 971.19(12) also using a serial comma. Third, the legislature
used a serial comma in the phrase "any matter that involves
el ections, ethics, or |obbying regulation.”

123 As we previously noted, Ws. Stat. 8§ 971.19(12)
establishes venue for three categories of alleged violations.
W note that there is no comma before "or any matter that
i nvolves elections, ethics, or |obbying regulation,” the third
cat egory. To be consistent with its use of the serial comg,
the | egislature should have inserted a conma before "or" in this

12
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phrase in order to indicate that it is not nodified by any
precedi ng | anguage. The absence of a serial comma bol sters the
conclusion that "for a violation of any other law arising from
or in relation to" nodifies both "the official functions of the
subject of the investigation” and "any matter that involves
el ections, ethics, or |obbying regulation.” See Bryan A

Garner, The Oxford Dictionary of Anmerican Usage and Style 70

(2000) (quoting David W Ew ng, Witing for Results in Business,

Governnment, and the Professions 358 (1974) (advising that the

omssion of a serial comma allows the final entries to be
"joined" or "read as one category")). Stated otherw se, the
| ack of a serial comma after "for a violation of any other |aw
and before "or any matter that involves elections, ethics, or
| obbying regulation" suggests that the forner nodifies the
latter. Accordingly, we interpret the third category described
in 8 971.19(12) as establishing venue in the county where the
defendant resides for an alleged violation of any other |[|aw
arising from or in relation to any matter that involves

el ections, ethics, or |obbying regulation.

E. Interpretation and Application of
Ws. Stat. § 971.19(12)

124 As we explained, Ws. Stat. 8§ 971.19(12) establishes
that venue shall be in the county where the defendant resides in
three categories of alleged violations. Both parties agree that

category one is not at issue here because Jensen has no pending

13
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10 The second

charges that conme wthin the described |aws.
category applies to "violation[s] of any other |law arising from
or in relation to the official functions of the subject of the
investigation.”" The third category applies to "violation[s] of
any other law arising fromor in relation to . . . any matter
that involves elections, ethics, or |obbying regulation under
chs. 5 to 12, subch. 111 of ch. 13, or subch. I1lIl of ch. 19."
W nust determne whether the allegations against Jensen fall
within the anbit of either the second or third categories. e
wi |l analyze each category in turn.
1. Oficial functions category

125 Wsconsin Stat. § 971.19(12) establishes that venue
shall be in the county in which the defendant resides if it is
alleged that he violated "any other law arising from or in
relation to the official functions of the subject of the
i nvestigation." The parties do not dispute that Jensen was
charged with "a violation of any other law' arising from his
"official functions."

126 At oral argument, the State conceded: "W're actually
not disputing that any other law, even in this case, could be
[Ws. Stat.] 8 946.12(3). W acknow edge that, actually."” The

State further conceded in its brief that Jensen's charges arise

2 while Jensen was charged with a violation of Ws. Stat.
8§ 19.45(2), a violation of subch. IIl of ch. 19, Jensen did not
appeal from his conviction under this statute. State v. Jensen,
2007 W App 256, Y1 n.2, 306 Ws. 2d 572, 743 N W2d 468.
Accordingly, Jensen nmay not rely on this charge to denonstrate
that his case falls within Ws. Stat. § 971.19(12).

14
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from his official functions. | ndeed, this issue was addressed
by the court of appeals in Jensen |. The court of appeals
explained that Jensen "fac[es] prosecution for violating a
crim nal statute, namely [Ws. Stat. ] 8 946.12(3), whi ch
prohibits [an] official[ ], such as [Jensen], from violating
[his] duty as [a] public official[ ]." Jensen |, 272 Ws. 2d
707, 1931. As the case is presented to us, the dispute between
the parties focuses on whether Jensen was "the subject of the
i nvestigation,"” as that phrase is used in Ws. St at .
§ 971.19(12).

27 The State urges us to interpret "the subject of the
i nvestigation"” as including only investigations conducted by the
Government Accountability Board. W disagree. For the reasons
explained below, we conclude that Ws. Stat. § 971.19(12)
enconpasses investigations by the Governnent Accountability
Board, the former Elections Board, the forner Ethics Board and
district attorneys.

128 The legislature created the Governnment Accountability
Board in 2007 Wsconsin Act 1. As part of that Act, the
| egi sl ati on abolished both the Elections Board and the Ethics

Board. See Drafting File for 2007 Ws. Act 1, Analysis by the

Legislative Reference Bureau of 2007 S.B. 1, Legislative

Ref erence Bureau, Mdison, Ws. [hereinafter Analysis by the

Legi sl ative Reference Bureau]. The Governnent Accountability

Board has the power to investigate violations of the laws it
adm nisters, which includes "chs. 5 to 12, other laws relating
to elections and el ection canpaigns, subch. Il of ch. 13, and

15
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subch. 111 of ch. 19." Ws. Stat. 8§ 5.05(1), (2m. The forner
El ecti ons Board had the power to investigate possible violations
of the elections |aws. 8 5.05(3) (2005-06). The former Ethics
Board had the power to investigate possible violations of the
ethics |laws and | obbying regulation laws. Ws. Stat. 8§ 19.49(3)
(2005-06); Ws. Stat. 8§ 13.74(2) (2005-06). District attorneys
al so have the power to investigate possible violations of chs. 5
to 12, other laws relating to elections and el ection canpai gns,
subch. 11l of ch. 13 and subch. IIl of ch. 19. See Ws. Stat.
§ 978. 05.

129 W begin by recognizing the broad |anguage the
| egislature wused in drafting Ws. Stat. § 971.19(12). The
statute includes the phrases "for a violation of any other |aw'
and "any matter that involves elections, ethics, or |[|obbying
regul ation.” 8§ 971.19(12) (enphasis added). In Marotz .
Hal | man, 2007 W 89, 302 Ws. 2d 428, 734 N W2d 411, we
explained that a phrase nodified by the word "'any' indicates

broad application.” Id., 925. In State v. Perez, 2001 W 79

244 Ws. 2d 582, 628 NW2d 820, we explained our broad
interpretation of Ws. Stat. §8 968.20(1n)(b), which contained
the phrase "involving the use,” by noting that "'[i]nvolving is
a broad term"” Id., 131

130 To be consistent with the broad |anguage utilized by
the legislature in Ws. Stat. 8§ 971.19(12), we interpret the
phrase "subject of the investigation" broadly to enconpass nore

than just Governnent Accountability Board investigations. The

16
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State's interpretation is too limted and is contrary to the
broad | anguage contained in 8§ 971.19(12).

31 Statutory interpretation also requires that we exam ne
the statutory |anguage, "subject of the investigation," in the
context in which it is used, i.e., in relation to the |anguage
of closely-related statutes. See Kalal, 271 Ws. 2d 633, 946.
Wsconsin Stat. 8 978.05 is a closely related-statute as
subsection (1) was anended in 2007 Wsconsin Act 1 to reflect
the language the legislature wused in <creating Ws. Stat.
8§ 971.19(12). Section 978.05 sets forth duties of district
attorneys, and subsection (1) states in relevant part:

The district attorney shall:

(1) Crimnal Actions. Except as otherw se
provi ded by |law, prosecute all crimnal actions before
any court within his or her prosecutorial wunit and
have sole responsibility for prosecution of all
crimnal actions arising from violations of chs. 5 to
12, subch. 111 of ch. 13, or subch. I1Il of ch. 19 and
from violations of other laws arising from or in
relation to the official functions of the subject of

the investigation or any matter t hat i nvol ves
el ections, ethics, or |obbying regulation under chs. 5
to 12, subch. 111 of ch. 13, or subch. Ill of ch. 19.

§ 978.05(1) (enphasis added).

132 Because Ws. Stat. 88 978.05(1) and 971.19(12) were
created to parallel one another, the two statutes should be
interpreted consi stently. Conpar e 8§ 978.05(1) ("sol e
responsibility for prosecution of all crimnal actions arising
from. . . violations of other laws arising fromor in relation
to the official functions of the subject of the investigation")

with 8 971.19(12) ("violation of any other law arising from or

17
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in relation to the official functions of the subject of the
i nvestigation"). To I nterpret "t he subj ect of t he
i nvestigation” under 8§ 978.05(1) to include only Governnent
Accountability Board investigations would produce absurd results
because it would limt the powers of district attorneys to
prosecute crines involving elections, ethics and |[|obbying
regul ation without any indication of such a limtation fromthe
| egi sl ature.

133 To explain further, district attorneys possess the
"sole responsibility for prosecution of all crimnal actions
arising from. . . violations of other laws arising from or in
relation to the official functions of the subject of the
investigation."  Ws. Stat. § 978.05(1). | ncorporating the
State's interpretation of the phrase "the subject of the
i nvestigation” to nean "the subject of the [ Governnent
Accountability Board] i nvestigation” to both Ws. St at .
88 971.19(12) and 978.05(1) would inhibit the district attorney
from prosecuting crimnal violations "of any other |aw arising

fromor in relation to the official functions of the subject of

1 The attorney general has the power to prosecute crinina
violations of the elections, ethics and |obbying regulation |aws
in certain circunstances. If the defendant in the action "is a
district attorney or a circuit judge or a candidate for either
such office, the action shall be brought by the attorney
general ." Ws. Stat. 8§ 5.05(2m (i). If the district attorney
declines or fails to prosecute an alleged crimmnal violation
the Governnment Accountability Board may refer the matter to the
attorney general. 8 5.05(2m(c)15.-16.; Ws. Stat. 8§ 5.08. The
attorney general may comrence actions for equitable, legal or
perenptory relief to conpel conpliance with the election |aws.
Ws. Stat. § 5.07.
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the investigation”™ unless the Governnent Accountability Board
first initiates an i nvestigation. See 8§ 971.19(12);
8§ 978.05(1).

134 However, the Government Accountability Board is not
required to investigate alleged violations; it is nerely
permtted to investigate such violations. See Ws. Stat.

§ 5.05(2m (a); ' Opinion of Ws. Att'y Gen. to Todd P. Wl f, Wod

12 Wsconsin Stat. § 5.05(2m(a) states in relevant part:
"The board shall investigate violations of |aws adm nistered by
the board and may prosecute alleged civil violations of those
laws.” The Wsconsin Attorney General noted: "Despite the fact
t hat both 'shall’ and ' may' are wused in Ws. St at .
8§ 5.05(2m (a), the [Governnment Accountability] Board clearly is
not required to investigate all alleged violations of election
| aws, |obby laws, and ethics laws.” Opinion of Ws. Att'y Cen
to Todd P. WIf, Wod County Dist. Att'y, QOAG 10-08 (Cct. 29,
2008) .

The attorney general justified that conclusion by pointing
to Ws. Stat. 8 5.05(2m(c)4., which limts when the Governnent
Accountability Board is permtted to conduct an investigation.
The Gover nnent Accountability Boar d may comence an
investigation only if it "believes that there is reasonable

suspicion that a violation . . . has occurred or is occurring.”
8§ 5.05(2m (c) 4. If it finds reasonable suspicion then it "may
by resolution authorize the comrencenent of an investigation.'
| d. (enphasi s added) . Finally, its resol ution must

"specifically set forth any matter that is authorized to be
investigated.” Id.

The parties both agree that the Governnent Accountability
Board is permtted, not required, to conduct an investigation.
The State's brief to this court explained that "the { overnnent]

Al ccountability] B[oard] 'shall' consider investigation of al
al l egations of violations of the enunerated statutes of which it
becones aware. " (Emphasi s added) (citing Ws. St at.

8 5.05(2m(a)). Jensen's brief explained that the "{ overnnent]
Al ccountability] B[oard] and the appropriate district attorney's
of fice have concurrent jurisdiction to investigate conduct that
may ultinmately give rise to crimnal charges.” (Enphasis in
original.)
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County Dist. Att'y, QGAG 10-08 (Cct. 29, 2008) (explaining that
"the [Government Accountability] Board and district attorneys
possess joint and co-equal authority to investigate" and that
the Governnment Accountability Board "has no statutory obligation
to conmence an investigation"). Accordingly, under the State's
interpretation, the district attorney's authority to prosecute a
crimnal violation venued according to Ws. Stat. § 971.19(12)
hi nges on the Governnment Accountability Board's initiation of an
i nvestigation, which the Board is not required to commence.
Under the State's theory, it would be the Governnent
Accountability Board that would decide which "official
functions" violations are subject to crimnal prosecution.

135 This cannot be an accurate reading of the statute
because it is at odds wth the district attorney's "sole
responsibility for prosecution" of alleged "official functions”
violations. Ws. Stat. 8§ 978.05(1); Ws. Stat. 8 5.05(2m(c)11.
Stated otherwise, the State's interpretation of "the subject of
t he I nvestigation” as referring only to a Governnment
Accountability Board investigation inhibits the district
attorney's prosecutorial authority, which 8§ 978.05(1) expressly
confirms, on discretionary investigatory action on the part of
the Dboard. The State's argunent, in effect, permts the
Gover nnment Accountability Board to control, and therefore limt,
t he di strict attorney's prosecutori al authority.
Section 978.05(1) gives no indication that a district attorney's
ability to prosecute crimnal violations of any matter involving
el ections, ethics, or |obbying regulation should be conditioned

20



No. 2008AP552- CR

on t he Gover nnent Accountability Board's deci si on to
investigate. The State's reading of Ws. Stat. 8§ 971.19(12) and
8§ 978.05(1) conflicts with our goal of harnonizing provisions

relating to the sanme subject matter. See State v. Mrford, 2004

W 5, 921, 268 Ws. 2d 300, 674 N W2d 349.

136 The phrase "the subject of the investigation" appears
in two ot her statutory provi si ons, see W s. Stat.
§ 5.05(5s)(d);®® Ws. Stat. § 5.05(2m) (c)14., both of which were
enacted by 2007 Wsconsin Act 1. The State contends such phrase
in both of these statutes unanbiguously refers only to a
Government Accountability Board investigation. Accordingly, the
State contends that Ws. Stat. 8§ 971.19(12) nust be interpreted
in the context of 8 5.05 as a closely-related statute, and in so
doing, we nust also interpret 8§ 971.19(12) as referring only to
Gover nment Accountability Board investigations.

137 Both of the provisions referred to by the State are
part of Ws. Stat. 8 5.05, which was enacted to describe the

conposition, powers, and duties of the Governnent Accountability

13 Wsconsin Stat. § 5.05(5s)(d) states in relevant part:
"If the board commences a civil prosecution of a person for an

alleged violation . . . as the result of an investigation, the
person who is the subject of the investigation nmay authorize the
board to nmake available for inspection and copying . . . records

of the investigation."

4 Wsconsin Stat. § 5.05(2m) (c)14. states in relevant part:
"If a special i nvestigator . . . in the —course of an
i nvestigation authorized by the board, discovers evidence of a
potential violation of a law that is not admnistered by the
board arising fromor in relation to the official functions of
the subject of the investigation . . . the special investigator
may present that evidence to the board.”
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Board. The above-listed provisions are not part of the context
in light of which we interpret Ws. Stat. 8§ 971.19(12) because
they do not involve the prosecution of a crine, as § 971.19(12)
and Ws. Stat. § 978.05(1) do. See Kalal, 271 Ws. 2d 633, 946.
Wiile all three statutes were enacted by 2007 Wsconsin Act 1,
the Government Accountability Board is a separate entity, the
duties and powers of which are specifically tailored to refer to
that entity. A statute created to enunerate the powers and
duties of the Governnment Accountability Board wll likely be
referring to the Governnent Accountability Board in the phrase
"the subject of the investigation" for such entity is the focus
of the statute. However, the sanme cannot be said for the
interpretation of the phrase "the subject of the investigation”
in 8 971.19(12), a statute that is not limted, on its face or
in its application, by the powers and duties of the Governnent
Accountability Board. Accordingly, interpreting "the subject of
the investigation" in 8§ 971.19(12) in light of 8 5.05, a statute
whi ch appears in a |limted, narrow context does not assist our
construction of § 971.19(12).

138 Furthernore, wer e we to follow the State's
interpretation, venue for a violation of "any other |aw arising
fromor in relation to the official functions of the subject of
the investigation" would be in the county in which the crine was
commtted if the Governnment Accountability Board does not
investigate and in the county in which the defendant resides if
the Governnent Accountability Board does investigate. However,
in either circunstance, when a crimnal violation is alleged the
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district attorney of the county of venue would prosecute the
action. ™ Indeed, in its brief the State conceded: "The
defendant's charged conduct would fall within the anbit of this
category if his conduct had been the subject of a GAB
investigation, but it was not." The State contends that
differing results based on which entity investigates are
justified by conveni ence consi derations.

139 The State explained that referring an alleged crim nal
violation to a district attorney in a county other than where
the offense occurred after the CGovernnent Accountability Board
has investigated allows the district attorney to resolve the
case much nore quickly because the district attorney benefits
from the Government Accountability Board investigation. The
State explained at oral argunent that it is difficult to
prosecute a case "where the conduct, the evidence, the gravanen
of the offense is in another county." Mor eover, Brian
Bl anchard, Dane County District Attorney,!® testified before the
Senate Conmittee on Canpai gn Finance Reform and Ethics regarding
his "strong objections" to the new venue provision created by

2007 Senate Bill 1. Testinony of Brian Blanchard, Dane County

District Attorney, to the Senate Commttee on Canpai gn Fi nance

Reform and Ethics Regarding Assenbly/Special Session Bill 1,

9f the district attorney refuses to prosecute the
referral of an alleged crimnal violation, the attorney general
may do so. See Ws. Stat. 8 5.05(2m(c)16.

6 Brian Bl anchard was counsel for the State of Wsconsin in
this case and argued the case to this court.
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Jan. 18, 2007, available at the Wsconsin Legislative Council

7

[ herei nafter Testinony of Brian Blanchard].! At the hearing, he

contended that the proposed venue provision was "unprecedented
and unworkable" and advocated for the application of the
traditional venue rule, which requires a defendant to be tried
where a crime was commtted. Id. H's main concern with the
proposed venue provision was the inconvenience it would cause
district attorneys.'® See id.

40 Prosecuting a case may be inconvenient for district
attorneys in counties distant from where the alleged crine
occurred; however, the legislative history of 2007 Senate Bill 1
indicates that the legislature rejected concerns bottoned in
i nconvenience to district attorneys. After considering Attorney

Bl anchard's testinony regarding his concerns about the venue

W are wusing Ws. Stat. § 971.19(12)'s legislative
history to confirm our plain-nmeaning interpretation of it. See
State ex rel. Kalal v. Crcuit Court for Dane County, 2004 W
58, 151, 271 Ws. 2d 633, 681 N.W2d 110 ("[L]egislative history
is sonetines consulted to confirm or verify a plain-nmeaning
interpretation.").

18 Attorney Blanchard testified that: "The rationale behind
th[e] [traditional venue] rule is clear. The county or district
in which the offense occurred is where w tnesses and evidence
are nost Ilikely to be found[] [and] where resources to
investigate the offense should be located.” Testinony of Brian
Bl anchard, Dane County District Attorney, to the Senate
Commttee on Canpaign Finance Reform and Ethics Regarding
Assenbl y/ Special Session Bill 1, Jan. 18, 2007, available at the
W sconsin Legislative Council. Under the proposed venue
statute, Blanchard contended, the district attorney with venue
to prosecute the case is located in a county "where there
appears to be no relevant evidence, wtnesses, or |ocal nexus to
the case." I1d.

24



No. 2008AP552- CR

provision, the legislature voted to pass the bill wthout
amending any portion of it. Accordingly, the legislature in
effect rejected Attorney Bl anchard's conveni ence argunent.

141 We further note that neither Ws. Stat. 8§ 971.19(12)
nor the statute's stated purpose in Ws. Stat. 8§ 801.64, provide
a basis for a convenience-based distinction. At oral argunent,
we directed the State to the legislative findings contained in
8 801.64 and asked counsel to explain how the convenience of the
district attorney pronotes the stated purpose of the venue
provision, which is to give the people who el ected the defendant
and whose trust was violated by the defendant an opportunity to
judge himat trial. See § 801.64. The State conceded that its
interpretation based on convenience for district attorneys does
not further the stated purpose, and admtted they are "conpeting
interests.”

142 We nust interpret a statute to pronote, not to
contravene, its statutory purpose. See Kalal, 271 Ws. 2d 633,
149. First, we note that the legislature set out a broad,
unanbi guous purpose. Wsconsin Stat. 8 801.64 explains that the
venue provision broadly applies to "violations of the public
trust.” Such violations should be tried in the county where the
of fender resides so the individuals "whose trust was viol ated by
the offense will judge the defendant's guilt or innocence." To
pronote such a broad purpose, we nust broadly interpret Ws.
Stat. 8§ 971.19(12), including the phrase "the subject of the
i nvestigation." Accordingly, we conclude that venue is proper
in the county in which the defendant resides when charged with a
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violation of any other law arising fromor in relation to the
official functions of the subject of the investigation conmmenced
by the district attorney, the forner Elections Board, the forner
Ethics Board or the Governnment Accountability Board. Such an
interpretation does not base venue on who comenced the
investigation of the alleged crimnal violation; instead, our
interpretation broadly enconpasses violations of the public
trust.

143 Applying that interpretation of category two of Ws.
Stat. 8§ 971.19(12) to the case before us, we conclude that venue
for the crinme of which Jensen has been accused is in Waukesha
County Circuit Court, "the circuit court for the county where

the defendant resides,” because it is an action alleging "a
violation of any other law arising fromor in relation to the
official functions of the subject of the investigation." Jensen
was the subject of an investigation by the forner Elections
Board and the Dane County D strict Attorney for what were

alleged to be violations of his official functions.

2. Any matter that involves elections, ethics,
or | obbying regul ation

144 Al though we have concluded that Waukesha County
Crcuit Court is the proper venue for the State's case against
Jensen because the allegations cone wthin category two of Ws.
Stat. 8§ 971.19(12), we continue our analysis to determne
whet her the allegations against Jensen also fall wthin the
third category of the statute because his pending charges are

alleged "violation[s] of any other law arising from or in
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relation to . . . any matter that involves elections, ethics, or
| obbyi ng regul ati on under chs. 5 to 12, subch. Il of ch. 13, or
subch. 111 of ch. 19."

45 The State wurges us to interpret category three as
applying only to matters involving violations of admnistrative
regul ations pronmul gated by the Governnment Accountability Board
for the admnistration of the elections, ethics, and |obbying
regul ation | aws. The State submits that the statute demands
such an interpretation because "regul ation" does not nodify only
"l obbying," but instead nodifies "elections,”" "ethics," and
"l obbying." W are unpersuaded.

146 We begin by reenphasizing, as we did previously, the
broad |anguage the Ilegislature wused in drafting Ws. Stat.
§ 971.19(12). See supra 129. The phrases "for a violation of
any other law' and "any matter that involves" are broadly stated
introductory phrases. See 8§ 971.19(12) (enphasis added). To be
consistent with the broad |anguage utilized by the |egislature
in 8 971.19(12), we interpret the phrase "any matter that
i nvol ves elections, ethics, or |obbying regulation" broadly to
enconpass nor e t han j ust vi ol ati ons of adm ni strative
regul ations pronmul gated by the Governnment Accountability Board
to assist in its admnistration of the elections, ethics, and
| obbyi ng regul ation. Again, we conclude that the State's
interpretation is too limted and is contrary to the broad
| anguage of the statute.

147 Next, we reject the State's interpretation that
"regulation" nodifies "elections," "ethics,” and "Ilobbying."
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I nstead, we conclude that "regulation" nodifies only the word

"l obbyi ng. " W so conclude because the term "l obbying
regulation” is a termof art utilized in subch. 11l of ch. 13
This is evidenced in several places in subch. 11l of ch. 13
First, subch. 11 of ch. 13 is entitled "Regulation of
Lobbyi ng. " Second, Ws. Stat. 8 13.61 is entitled, "Lobbying
regul ated; |egislative purpose.” Third, 8 13.61 explains that

"the legislature determines that it is necessary to regul ate"
| obbyi ng. (Enphasi s added.) Accordingly, we conclude that
"regulation" nodifies only "lobbying" and this is supported by
the use of the term "lobbying regulation" elsewhere in the
W sconsin statutes. Because "regul ation" nodifies only the word
"l obbying," Ws. Stat. 8§ 971.19(12) is not limted to violations
of adm nistrative regulations; rather, it enconpasses violations
of any matter that involves elections, ethics, and |obbying
regul ation.

148 There are nunerous authorities that confirm our
interpretation. See Kalal, 271 Ws. 2d 633, 151 ("[L]egislative
history is sonetines consulted to confirm or verify a plain-
meaning interpretation.™). First, the Wsconsin Legislative
Council's interpretation is consistent wth our interpretation
that category three involves violations of any matter that
i nvol ves elections, ethics, and |obbying regulation, not only
adm ni strative regulations. The Legislative Council's neno
states, Ws. Stat. 8§ 971.19(12) "[p]ermts a defendant . . . who
is prosecuted in connection with a violation of an election |aw,
canpai gn finance |aw, [|obbying law, or ethics law to nove to
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change the place of trial to the county where the offense was

commtted." W sconsin Legislative Council Anendnment Meno for

Senate Substitute Anendnent 2 to 2007 Special Session Senate

Bill 1 (Jan. 30, 2007) (on file with Wsconsin Legislative

Counci |, Madi son, Ws.), avai |l abl e at

http://ww. | egis.state.w .us/2007/data/lc_andt/jr7sb001. pdf
(enphasi s added) . *°

149 Another Legislative Council meno states, "In general
under [2007 Wsconsin] Act [1l], a Wsconsin resident nust be
crimnally or civilly prosecuted in the county of residence for
violations of Jlaws relating to . . . any mtter involving
el ections, canpaign financing, |obbying regulation, or ethics."

W sconsin Legi sl ative Counci | Act Meno for Gover nnent

Accountability Board to 2007 Wsconsin Act 1 (Feb. 26, 2007) (on

file wth Wsconsin Legislative Council, Madi son, Ws.),

avail abl e at

http://ww. | egis.state.w .us/2007/data/l c_act/act001-jr7sbl. pdf
(enphasi s added). Inserting a comma before and after "I obbying
regul ation" indicates that "regulation" nodifies only the word
"l obbying." This is consistent with our interpretation.

150 Second, at |east one court has interpreted "l obbying
regulation" as a termof art referring to subch. 1l of ch. 13.

In Katzman v. Wsconsin Ethics Board, 228 Ws. 2d 282, 596

N.W2d 861 (Ct. App. 1999), the court noted, "The Ethics Board

9 This comment is in accord with Ws. Stat. § 971.223. See
supra note 7.
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is charged with the responsibility of admnistering state |aws
regul ating the conduct of |obbyists.” Id. at 284 n.1 (citing
Ws. Stat. 8§ 13.685) (enphasis added).

151 Finally, the analysis by the Legislative Reference
Bureau of 2007 Senate Bill 1 confirms this construction. | t
states, "The bill also provides that violations of any civil or
crimnal laws by a resident of this state arising from or in
relation to . . . any matter that involves elections, ethics, or

| obbying regulation |laws shall be prosecuted in circuit court

for the county where the defendant resides." Anal ysis by the

Legi sl ati ve Reference Bureau, supra Y28 (enphasis added).

152 Applying our interpretation of category three to the
case before us, we conclude that proper venue is in Waukesha
County Circuit Court, "the circuit court for the county where
the defendant resides," Dbecause the State's action against
Jensen alleges a violation arising from or in relation to a
matter involving elections under chs. 5 to 12. This is so
because Jensen was charged with a violation of Ws. Stat.
8 946.12(3), msconduct in public office. That charge alleges a
violation of "any other law' arising from or in relation to
el ecti ons.

I11. CONCLUSI ON

153 We conclude that Ws. Stat. 8§ 971.19(12) establishes
Waukesha County Circuit Court as the proper venue for Jensen's
trial because the State's allegations against Jensen conme within
two categories of actions described in § 971.19(12). First, the
State alleged that Jensen violated a law arising from or in
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relation "to the official functions of the subject of the

investigation." Second, the State alleged that Jensen viol ated
a law "arising from or in relation to . . . any matter that
i nvol ves elections . . . under chs. 5 to 12." Accordi ngly, we

reverse the court of appeals decision affirmng the circuit
court's denial of Jensen's nmotion to change the venue of his
trial to Waukesha County Circuit Court. Waukesha County Circuit
Court is the proper venue for the action that the State has
br ought agai nst Jensen.

By the Court.—Fhe decision of the court of appeals is
reversed, and the action is remanded to the circuit court for
further proceedi ngs consistent wth this opinion.

154 DAVID T. PROSSER, J., did not participate.
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155 SHI RLEY S. ABRAHAMSON, C.J. (concurring). | agree
that Scott R Jensen's notion to change the venue of his
crimnal trial from Dane County, the place where the alleged
illegal conduct occurred, to Wukesha County, Scott Jensen's
county of residence, should be granted. The | egislature
intended this result.

156 | begin by placing in context Ws. Stat. § 971.19(12),
the "honme county venue" provision at issue in the instant case.
This provision was enacted as part of 2007 Wsconsin Act 1,
whi ch created t he Gover niment Accountability Board and
significantly overhauled how the state's elections, ethics, and
accountability laws governing public officials are adm nistered,
i nvestigated, and enforced. In practical terns, § 971.19(12)
provides a special venue rule for certain offenses by public
of ficials: trial in the county of the official's residence.
Thi s venue provision supplants the usual rule of venue, which is
of long standing and constitutional stature, that prosecution
and trial generally take place where the offense occurred.

157 In short, section 971.19(12) arguably  provides
preferential procedural treatnent for those prosecuted in public
ethics actions, who are disproportionately public officials.
Per haps not surprisingly, this provision was very controversial
during the passage of the Act and was subject to nuch scrutiny
and negotiation, as was the entire Act. That context provides

valuable insight in interpreting the statutory provision. I
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shall return to the context after first examning the text of
§ 971.19(12).
I
58 | turn first to the text of Ws. Stat. § 971.19(12)

The text is very difficult to read and understand and hard to

apply to the facts of the present case. To help analyze
§ 971.19(12), | format the text as foll ows:
§ 971.19(12). Except as provided in s. 971.223,' in an
action
[1] for a violation of chs. 5 to 12, subch. 11l of ch
13, or subch. Il of ch. 19, or

[2] for a violation of any other law arising from or
in relation to the official functions of the subject
of the investigation or

[3] any matter that involves elections, ethics, or
| obbyi ng regul ation under subch. 5 to 12 [chs. 5 to
12], subch. 111 of ch. 13, or subch. 11l of ch. 19

a defendant who is a resident of this state shall be
tried in circuit court for the county where the
def endant resides. For purposes of this subsection, a
person other than a natural person resides wthin a
county if the person's principal place of operation is
| ocated within that county.

159 Part [ 1] of W s. St at. 8§ 971.19(12) seens
straightforward and clear. A defendant who violates one of the

specifically enunerated statutes shall be tried in the circuit

! Wsconsin Stat. § 971.223 provides an opt-out provision

A defendant subject to "honme county venue" under Ws. Stat.
§ 971.19(12) may choose instead to be tried in the county where
the alleged offense was conm tted. As di scussed further bel ow,
this opt-out provision appears to have been added to save the
"hone county venue" provision from running afoul of the state
constitutional right to jury trial in "the county or district
wherein the offense shall have been commtted.” Ws. Const.
art. 1, 8 7.
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court in the county where the defendant resides. The parties,
the mpjority opinion, and | all agree that this part of
§ 971.19(12) does not apply in the present case. Scott Jensen
is not charged with violating any of the enunerated statutes.
Rat her, he is ~charged wth a felony under Ws. St at .
§ 946.12(3), msconduct in public office.

160 Part [2] of Ws. Stat. 8§ 971.19(12) is not limted to
a violation of election, ethics, or |[|obbying |aws. Rat her,
under part [2] of 8§ 971.19(12) a person who violates any |aw
arising from or in relation to his or her official function
shall be tried in the circuit court in the county where the
def endant resides. Scott Jensen is charged with violating a | aw
relating to his official functions as a |egislator.?

161 The difficulty presented in Part [2] of Ws. Stat.
§ 971.19(12), however, is the neaning of the statutory phrase
"subject of the investigation." The statute does not say

"subject of an investigation." The legislature's use of the

article "the" rather than

t he a" appears to refer to a specific

type of investigation rather than to any type of investigation.
62 As the mjority opinion points out, the phrase

"subject of the investigation" appears in other sections of the

Act where the phrase clearly refers to investigations by the

2 Scott Jensen's argument with regard to Part [2] is that he
is the subject of the investigation and is charged wth
commtting msconduct in public office, "in relation to" the
official functions of his office, by his purported failure to
conply with the duties of state officials, duties established in
part by the laws regulating elections, ethics, and | obbying
under chapters 11, 12, and 19 of the statutes.

3
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Government Accountability Board. See mmjority op., 1136-37.
The ordinary rule of statutory interpretation is that the
| egislature intends a word or phrase used in a single Act to
have the sanme neaning throughout the Act.® Here, the mmjority
opinion at 937 abandons this rule of statutory interpretation
and declares that the sanme phrase is nmeant to have different
meanings in different parts of the sanme enactnent. Thi s
reasoni ng i s unconvi nci ng.

63 The nmjority opinion interprets the phrase "the
subject of the investigation" to include "investigations by the
Gover nment Accountability Board, the former Elections Board, the
former Ethics Board and district attorneys.” Thi s delineation
of a set of investigations has no textual basis. Way i ncl ude
t hese bodies but not investigations by the Attorney Ceneral or
by other executive or law enforcenent entities? Subject to
those arbitrary distinctions, the mpjority effectively equates
"the subject of the investigation®™ with "a defendant."” But
section 971.19(12) uses both "the subject of the investigation”

and a defendant.” In interpreting statutes, the court
ordinarily says that when the legislature uses two different

words or phrases the legislature intended the two to have

3 See, e.g., Phelps v. Physicians Ins. Co. of Ws., 2005 W
85, 958, 282 Ws. 2d 69, 698 N.W2d 643; State v. D snuke, 2001
W 75, 121, 244 Ws. 2d 457, 628 N.W2d 791.
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different neanings.?* The mmjority opinion in effect reads the
phrase "subject of the investigation" to nmean "a defendant.™
164 Part [2] of Ws. Stat. 8§ 971.19(12) is difficult to

understand and apply, especially to the facts of the present

case.

65 | now turn to the text of Part [3] of Ws. Stat.
§ 971.19(12). The first quandary is that the text is
granmmati cal ly chall enged. It cannot be understood as witten.

If Part [3] is read literally it does not yield an intelligible

sent ence: " Except as provided in s. 971. 223, in an

action . . . any matter that involves elections .

166 Part [3] mekes sense if, for exanple, the word "for
is inserted in the statute. Wth this addition the statute
woul d read as follows: "Except as provided in s. 971.223, in an
action . . . for any matter that involves elections . "

167 O, to nmake sense Part [3] may be read to incorporate
the 13-word introductory phrase appearing in Part [2] of

§ 971.19(12). Wth the addition of these words, Part [3] would

read as follows: "Except as provided in s. 971.223, in an
action . . . for a violation of any other law arising fromor in
relation to any nmatter that involves elections . . . ." The

majority opinion at 920-23 adopts this reading of Ws. Stat.
§ 971.19(12). If there was ever any doubt about this

* Pawml owski v. Am Fanmily Mit. Ins. Co., 2009 W 105, 922
n.14, 322 Ws. 2d 21, 777 NW2d 67 (citing Gaziano v. Town of
Long Lake, 191 Ws. 2d 812, 822, 530 N.W2d 55 (Ct. App. 1995)
("[Where the legislature uses simlar but different terns in a
statute, particularly within the same section, we may presune it
intended the terns to have different meanings.")).

5



No. 2008AP552- CR. ssa

provi sion's textual opacity, the conclusive evidence is that the
majority requires four par agr aphs  of j udi ci al anal ysi s,
including two dedicated to the absence of a single comma, |ust
to decide which words should be cobbled together to form a
proper sentence.

168 Having thus rehabilitated the statute's syntax, the
majority opinion at 946 also broadly interprets the word
"involves"” used in Part [3] to include the charge in the present
case for violation of Ws. Stat. §8 946.12(3), msconduct in
of fice. Wth this broad interpretation of Part [3], the
majority opinion has in effect incorporated all of Part [1] of
§ 971.19(12) into Part [3], rendering Part [1] wholly surplusage
and redundant. Direct violations of the ethics, |obbying, and
el ections |laws, covered in Part [1], are plainly swallowed up by
the mpjority's interpretation of "any matter that involves
el ections, ethics or |obbying regulation.” This reading of Part
[3] renders Part [1] irrelevant, violating yet another basic
rule of statutory interpretation.?®

169 It is obvious that the text of Ws. Stat. § 971.19(12)
rai ses many problens and questions that the mgjority opinion has
not satisfactorily resolved. | return to the context of the

"hone county venue" provision for guidance. The text is nore

> See, e.g., DaimerChrysler v. LIRC, 2007 W 15, 932, 299
Ws. 2d 1, 727 N.W2d 311 ("Statutes should be interpreted so
that every word is given effect.”); Donaldson v. State, 93
Ws. 2d 306, 315, 286 N wW2d 817 (1980) ("A statute should be
construed so that no word or clause shall be rendered surplusage
and every word if possible should be given effect.").
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easily wunderstood and applied by examning the findings and
objectives the legislature set forth in adopting the Act.
I

170 The enactnment of a conprehensive ethics, elections,
and accountability bill was considered by the legislature for
several years. |In January 2007, CGovernor Janes Doyle called the
| egislature into special session on ethics reform and the
| egi sl ature adopted 2007 Wsconsin Act 1. Li ke many |aws, the
Act was a delicate conprom se between the governor and the
| egi sl ature, between the Senate and the Assenbly, and between
menbers of the two political parties.® Wth all the conproni ses,
the Act was adopted overwhel m ngly—97-2 in the Assenbly and 33-
0 in the Senate.’

71 Prior to the adoption of the Act, both Denobcratic and
Republ i can menbers of the legislature had been prosecuted and
convicted for violating various laws as public officials.

Section 971.19(12), the "hone county venue" provision, was

® See Judith Davidoff, Ethics Overhaul Headed for Passage:
Sonme Provisions Trouble DA, Journalists, Capital Tinmes, Jan. 30,
2007, at Cl; Steven Walters & Patrick Marley, Rift over Ethics
Bill Expands: Parties are at odds over legality of neasure that
would try legislators in their hone counties, M| waukee Journal
Sentinel, Jan. 20, 2007, at Al; Stacy Forster, If reforns are
rejected, ethics, elections boards would return: Lawmaker
prom ses option in case court strikes down changes, M| waukee
Journal Sentinel, Jan. 17 2007, at BL.

" The bill passed w thout debate in the Senate. In the
Assenbly, supporters defeated attenpts to renove the "hone
county venue" provision. Ryan J. Foley, Ethics Board GCets
Overwhel m ng OK: CGovernor Says He WIIl Sign Bill, Capital Tines

(AP Wre Story), Jan. 31, 2007, at Cl.
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critical to w nning Republican support.® It was reported that
Republican legislators considered the "hone county" provision
"critical, because three of their former |eaders were convicted
of crimes in Dane County."® By nmany reports, "Republicans were
concerned that they would not get a fair shake in Madison

courts. "0

Sponsors of the Act reportedly said "they allowed for
a venue change in order to placate |awrakers who were concerned
about facing an overzealous Dane County prosecutor and a
potentially hostile Dane County jury."'' Rep. Fred Kessler (D
M | waukee) criticized the "home county venue" provision as
"giv[ing] the political class in Wsconsin a hone-court
advantage” and tried to amend the bill to renpbve the venue
provision; this effort was soundly defeated in the Assenbly by

an 80-19 vote. ?

8 Significantly, at the time this | egislation was
considered, the two houses of the legislature were controlled by
two different political parties. In the previous legislative
session, a bill to create the Government Accountability Board
that did not include the "home county venue" provision passed
the Denocratic-controlled Senate but failed to pass in the
Republ i can-control |l ed Assenbly. See 2005 Sen. Bill 1

® Steven Walters, DA: Ethics bill has 'loophole' : Reform
plan would let accused legislators be prosecuted in their hone
county, M | waukee Journal Sentinel, Jan. 19, 2007, at ALl.

1 Editorial: Ethics Reform Bill Passage is Good News for
Wsconsin, La Crosse Tribune, Feb. 3, 2007.

1 David Callender, Ethics Reform Bill Draws DA's Fire—
Bl anchard: It Gves Accused Lawrakers Special Breaks, Capita

Ti mes, Jan. 19, 2007, at CI1.

12 See, e.g., Ryan J. Foley, Ethics Board Gets Overwhel ning
K CGovernor Says He WII Sign Bill, Capital Tinmes (AP Wre
Story), Jan. 31, 2007, at CI1.
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172 Legislators also expressed concern, however, that the
"home county venue" provision was unconstitutional.?®® Sone
argued that it would violate of Article I, Section 7 of the
W sconsin Constitution, which guarantees an accused "a speedy
public trial by an inpartial jury of the county or district
wherein the offense shall have been conmtted . . . ." The
"hone county venue" provision was therefore nodified to allow an
accused to opt out of the "home county venue" provision.* This
opt - out provision was included to protect an accused's
constitutional right to trial in the place where the acts were
conmitted.

173 Trepidation was expressed that the "honme county venue"
provision mght violate the equal protection clause of the
Wsconsin and United States constitutions by treating certain
defendants, disproportionately public officials, differently

from ot her persons accused of crimes.'®

13 Steven Walters & Patrick Mrley, Rift over ethics bill
expands: Parties are at odds over legality of neasure that would
try legislators in their honme counties, MIwaukee Journal
Sentinel, Jan. 20, 2007, at Al.

4 See Ws. Stat. § 971.223.

15 Steven Walters & Patrick Marley, Rift over ethics bill
expands: Parties are at odds over legality of neasure that would
try legislators in their honme counties, MIwaukee Journal
Sentinel, Jan. 20, 2007, at Al.

The circuit court raised the equal protection issue in the
present case but did not resolve it, and no equal protection
argunent was nade in this court. The conbined effect of Ws.
Stat. § 971.19(12) and 8 971.223 is that certain crimnal
defendants, especially public officials, charged with certain
crines, are able to choose one of tw venues, while nost
defendants are tried in the county where the allegedly crimna
conduct occurred, with no choi ce about venue.

9
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174 In light of these constitutional concer ns, t he
| egi slature adopted Ws. Stat. § 801.64, which nade specific
legislative findings regarding the Act.?!® The |egislature
collectively opined that the enactnent of the "home county
venue" and opt-out provisions was consistent with other statutes
and with the protections wunder Article 1, Section 7 of the
W sconsin constitution. The | egislature further found that the

“hone county venue" provision is ~consistent wth equa

protection of the laws wunder article |, section 1 of the

' The full text of Ws. Stat. 8§ 801.64 reads as foll ows:

801. 64 Legislative findings; 2007 Wsconsin Act 1. The
| egislature finds that providing under 2007 Wsconsin
Act 1 for the place of trial in the county where the
of fender resides is consistent with the legislature's
authority under article I, section 7, of t he
constitution and with previous acts by the legislature
providing for the place of trial in counties other
than where the elenments of the offense may have
occurred. The legislature further finds that allow ng
def endants charged with violating offenses covered by
2007 Wsconsin Act 1 to request a trial in the county
where the offense occurred is consistent with the
protections in article 1, section 7, of t he
constitution. The legislature finds that violations
of offenses covered by 2007 Wsconsin Act 1 are
violations of the public trust that should be
adjudicated in the county where the offender resides
so the individuals who the defendant interacts wth
daily, serves, or represents as a public official or
candi date and whose trust was violated by the offense
will judge the defendant's guilt or 1innocence. The
| egislature further finds that to so provide is
consistent with equal protection of the |aws under
article 1, section 1, of the constitution. The
| egislature finds the venue provision in 2007
Wsconsin Act 1 represents an appropriate balance
between the rights of the defendant and the need to
prevent and prosecute civil and crimnal offenses
covered by 2007 Wsconsin Act 1.

10



No. 2008AP552- CR. ssa

[ Wsconsin] constitution.” Legislative findings pre-enptively
defending the constitutionality of an enactnent are unusual in
W sconsin | egislative enactnents.

175 Moreover, the legislature expressed its intent in Ws.
Stat. 8§ 801.64 that violations of offenses covered by the Act
are violations of public trust and should be adjudicated in the
county where the public official resides so that the individuals
in the county whom the official serves will judge the official's
guilt or innocence. Unfortunately, the legislature left nurky
in 8 971.19(12) exactly which offenses are "violations of
of fenses covered by 2007 Wsconsin Act 1." | ndeed the issue
presented in the instant case is whether the charges against
Scott Jensen are anong those "violations of offenses covered by
2007 Wsconsin Act 1." As discussed above, it is not clear from
the |anguage whether any of the three parts of Ws. Stat.
§ 971.19(12) covers the charges pendi ng agai nst Scott Jensen.

176 The | egislative goal of renoving certain (but not all)
cases involving public officials from prosecution and trial in
Dane County to the county of the official's residence is,
however, clear. The legislative findings and history informthe
application of 8 971.19(12) to the present case.

177 Scott Jensen was charged and convicted in Dane County
Circuit Court before the Act was adopt ed. Hi s appeal from his
conviction was pending in the court of appeals when the Act was
adopt ed. After the adoption of the Act, the court of appeals
ordered a new trial for Scott Jensen. The parties agree that

the Act applies to Scott Jensen's retrial. In light of the

11
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| egislative history, the legislative findings in Ws. Stat.
§ 801.64, and the pendency of Scott Jensen's prosecution at the
time the Act was debated, negotiated, and adopted, | would
interpret the hard-to-read-and-understand honme county venue
provi sion, 8 971.19(12), as including Scott Jensen.

178 For the reasons set forth, | wite separately.

179 | am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.
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