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Pl aintiff-Respondent-Petitioner, FI LED
V. MAY 27, 2009
M chael L. Popke, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

1 ANNETTE KINGSLAND ZIEGER, J. This is a review of an
unpubl i shed court of appeals' decision! that reversed the Waupaca
County Circuit Court, Raynond S. Huber, Judge. The circuit
court denied the defendant's notion to suppress evidence of
operating a notor vehicle while intoxicated and operating with a
prohi bited al cohol concentration. The defendant asserted that
any evi dence should be suppressed because the police officer had
nei ther probable cause nor reasonable suspicion to conduct the

traffic stop. The defendant appealed the circuit court's

! State v. Popke, No. 2008AP446-CR, unpublished slip op.
(Ws. . App. Aug. 7, 2008).
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decision, and the court of appeals reversed. The State
petitioned for review We accepted review and now reverse the
court of appeal s’ deci sion.

12 The single issue for review is whether this traffic
stop violated the constitutional protections of the Fourth
Amendnent of the United States Constitution and Article |1,
Section 11 of the Wsconsin Constitution. We conclude that the
police officer had probable cause to believe a traffic code
violation had occurred, nanely operating l|left of center, and
also that the officer had reasonable suspicion to believe the
defendant was operating a notor vehicle while intoxicated.
Therefore, the traffic stop was constitutional, and thus, the
circuit court correctly denied the defendant's notion to
suppress evi dence.

| . BACKGROUND

13 The followng facts are taken from the notion to
suppress hearing. On July 8, 2007, at approximately 1:30 a.m,
Sergeant Jeff Schlueter of the New London Police Departnent was
sitting at the intersection of Beckert Road and Pershing Road in
the Gty of New London.? The officer observed the defendant
approaching from the west on Pershing Road. Once the defendant
reached the intersection where the officer was sitting, the

defendant turned left to go northbound on Cedarhurst Drive.

2 \WWen traveling northbound on Beckert Road, Beckert Road
beconmes Cedarhurst Drive after crossing Pershing Road.
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14 After the defendant turned onto Cedarhurst Drive, the
of ficer began follow ng the defendant, and the officer nade the
followng observations: The defendant initially turned onto
Cedarhurst Drive within the correct |lane of traffic, but he then
"swerved" into the left lane. Three-quarters of the defendant's
vehicle was left of the center of the road. The center of the
road was identified by a black strip of tar. The defendant then
noved back into the proper northbound |ane but "overconpensated"
and as a result "alnost hit the curb" on the right-hand side of
t he road. The defendant's vehicle then began to "fade back"
towards the mddle of the road and "nearly struck th[e] nedian."

15 The officer made these observations as the vehicle
travel ed approximately one bl ock. These observations |led the
officer to activate his emergency lights and initiate a stop of
the defendant's vehicle one block |ater. As a result of the
traffic stop, the defendant was arrested and charged with third-
offense operating a notor vehicle while intoxicated and
operating with a prohibited alcohol concentration with a .255
bl ood al cohol concentrati on.

16 The defendant noved the circuit court to suppress any
evidence that arose from the traffic stop because, he argued,
the officer had neither probable cause that a traffic violation
had occurred nor reasonable suspicion that crimnal activity was
af oot . The State, however, argued that the traffic stop was
reasonabl e because the officer had probable cause that a traffic

violation—driving left of center—had been conmm tt ed.
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17 The circuit court denied the defendant's notion to
suppress finding that the officer had probable cause that a
traffic code violation occurred when the defendant crossed the
center of the road. The circuit court also commented that the
officer could have had reasonabl e suspicion that the defendant
was operating a notor vehicle while under the influence of
al cohol, but the circuit court concluded that it did not need to
decide that issue because it was "satisfied that the officer
observed the violation of the Traffic Code and he was perfectly
valid, appropriate in stopping the vehicle based on the
observation of operating left of center.” The def endant
subsequently pled no contest to operating a notor vehicle while
intoxicated, and the circuit court sentenced him to 75 days in
jail, fined him $3,491, and revoked his |license for 36 nonths.

18 The defendant appealed and the <court of appeals
reversed the circuit court's decision. The court of appeals
concluded that the officer did not have probable cause to
believe a traffic violation had occurred. The court of appeals
reasoned that the defendant's "conduct did not constitute
driving dowmn the wong side of the road within the neaning of
[Ws. Stat.] 8§ 346.05" because the defendant crossed the center
of the road only "nonentarily." In addition, the court of
appeals concluded that the officer did not have reasonable
suspicion that a traffic or crimnal code violation had
occurr ed. The court of appeals reasoned that, under the
totality of the circunstances, the State did not show "specific
and articulable facts" that warranted this intrusion. The

4
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appel late court determned that it was not uncommon for vehicles
to nonentarily cross the center of the road, there was no
testinmony to establish how close the defendant canme to striking
the curb, and that no erratic driving was recounted by the
of ficer. Therefore, the court of appeals concluded that the
traffic stop did not conport wth constitutional protections,
and as a result, the notion to deny suppression was reversed and
the judgnent of conviction vacated. The State petitioned this
court for review, which we accept ed.

19 We reverse the court of appeals' decision because the
police officer had probable cause to believe a traffic code
viol ation had occurred, nanely operating |left of center, and the
officer also had reasonable suspicion to believe the defendant
was operating a notor vehicle while intoxicated. Therefore, the
traffic stop was constitutional, and thus, the defendant's
notion to suppress evidence shoul d be denied.

1. STANDARD OF REVI EW

110 \Whet her there is probable cause or reasonabl e

suspicion to stop a vehicle is a question of constitutional

fact. State v. Mtchell, 167 Ws. 2d 672, 684, 482 N W2d 364

(1992); State v. Wllianms, 2001 W 21, 918, 241 Ws. 2d 631, 623

N. W2d 106. A finding of constitutional fact consists of the
circuit court's findings of historical fact, which we review
under the "clearly erroneous standard,"” and the application of
these historical facts to constitutional principles, which we

review de novo. |d., f918-19.
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[11. ANALYSI S
11 "The tenporary detention of individuals during the
stop of an autonobile by the police, even if only for a brief
period and for a limted purpose, constitutes a 'seizure' of
"persons’ within the neaning of the Fourth Anmendnent." State v.
Gaul rapp, 207 Ws. 2d 600, 605, 558 N.W2d 696 (Ct. App. 1996)
(citing Wiren v. United States, 517 U S. 806, 809-10 (1996)).

An autonobile stop nust not be unreasonable under the
circunstances. Gaulrapp, 207 Ws. 2d at 605 (citing Wren, 517
U S at 810). ""A traffic stop is generally reasonable if the
of ficers have probable cause to believe that a traffic violation
has occurred,' id., or have grounds to reasonably suspect a
violation has been or wll be commtted.” Gaul rapp, 207

Ws. 2d at 605 (citing Berkenmer v. MCarty, 468 U.S. 420, 439,

(1984); Terry v. Chio, 392 U. S. 1, (1968)).

A. Probabl e cause

12 The defendant argues that the officer did not have
probable cause to believe a traffic violation had occurred
because the defendant's vehicle crossed the center of the road
only nonentarily. The State, on the other hand, argues that
crossing over the center of the road is a violation of Ws.

Stat. § 346.05(1) (2005-06),% and as a result, the officer had

3 All subsequent references to the Wsconsin Statutes are to
the 2005-06 version unless otherw se indicated. The text of
Ws. Stat. 8§ 346.05 can be found in Y15.
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probabl e cause to believe a traffic violation had occurred. W
agree with the State.

113 An officer may conduct a traffic stop when he or she
has probable cause to believe a traffic violation has occurred.

Gaul rapp, 207 Ws. 2d at 605; see also Wiren, 517 U. S. at 809-10

(stating that a traffic stop is "reasonable where the police

have probable cause to believe" there was a traffic violation,

such as "No person shall turn any vehicle . . . wthout giving
an appropriate signal” and "No person shall drive a
vehicle . . . at a speed greater than is reasonable and prudent

under the conditions"); 4 Wayne R LaFave, Search and Seizure

8 9.3(a) (4th ed. 2004) (concluding that probable cause for even
the slightest traffic violation is legally sufficient to justify
atraffic stop).

14 Probable cause refers to the "'quantum of evidence
which would | ead a reasonable police officer to believe'" that a

traffic violation has occurred. Johnson . St at e, 75

Ws. 2d 344, 348, 249 N.W2d 593 (1977) (citation omtted). The
evi dence need not establish proof beyond a reasonable doubt or
even that guilt is nore probable than not, but rather, probable
cause requires that "'"the information |ead a reasonable officer
to believe that guilt is nore than a possibility.'" |d. at 348-
49 (citation omtted). In other words, probable cause exists
when the officer has "reasonable grounds to believe that the
person is conmmtting or has commtted a crine." Id. at 348

(quoting Ws. Stat. § 968.07(1)(d)).
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15 The alleged traffic violation at issue here is Ws.
Stat. 8 346.05, "Vehicles to be driven on right side of roadway;
exceptions,” which prohibits a person from operating left of

center. It provides as follows:

(1) Upon all roadways of sufficient width the
operator of a vehicle shall drive on the right half of
the roadway and in the right-hand |ane of a 3-1ane
hi ghway, except:

(a) Wien nmaki ng an approach for a left turn under
circunstances in which the rules relating to left
turns require driving on the left half of the roadway;
or

(b) Wen overt aki ng and passi ng under
ci rcunst ances in which the rules relating to
overtaking and passing permt or require driving on
the left half of the roadway; or

(c) Wien the right half of the roadway is closed
to traffic while under construction or repair; or

(d) When overtaking and passing pedestrians,
animals or obstructions on the right half of the
roadway; or

(e) Wen driving in a particular lane in
accordance with signs or markers designating such | ane
for traffic nmoving in a particular direction or at
desi gnat ed speeds; or

(f) Wien the roadway has been designated and
posted for one-way traffic, subject, however, to the
rule stated in sub. (3) relative to slow noving
vehi cl es.

16 In this case, the officer testified that he was
sitting at a stop sign when the defendant turned left onto the
road directly ahead of where the officer was sitting. The
officer imedi ately began following the car and his view was not

obstructed at any time. The defendant initially turned into the
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correct lane of traffic. However, the defendant subsequently
"swerved" into the left lane of traffic and that resulted in the
defendant's vehicle being three-quarters left of the center of
the road, which was identified by a black strip of tar.

117 Based on this testinony, we conclude that the police
of ficer had probable cause to believe a traffic code violation
had occurred, nanely operating left of center pursuant to Ws.
Stat. 8§ 346.05, and therefore, the traffic stop was reasonable.
The officer watched as the defendant drove left of center, and
as a result, the officer had probable cause to believe a traffic
violation was being commtted. Moreover, the circuit court
concluded, and we agree, that none of the exceptions to this
statute apply. See Ws. Stat. 8§ 346.05(a)—f). That is, there
was not hing that required the defendant to drive left of center.

118 The defendant argues that he was not "driving" on the
wong side of the road given that he only "nonentarily" crossed
the center of the road. VWhile "drive" is not defined in Ws.
Stat. 8 346.05, that word is defined el sewhere in chapter 346.
See 2A Norman J. Singer & J.D. Shanbie Singer, Statutes and

Statutory Construction 8§ 46:6 (7th ed. 2007) (asserting that

identical ternms generally have the sanme neaning whereas unlike
terms generally have different neanings). W sconsin Stat.
8 346.63(3)(a) provides: "'Drive' neans the exercise of physica
control over the speed and direction of a notor vehicle while it
is in nmotion." The defendant's actions are consistent with this
definition, and thus, he was driving left of the center of the
road in violation of Ws. Stat. 8 346.05(1). The State posits
9
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an interesting question with regard to the defendant's claim
that he was not driving; if the defendant was not driving in the
left lane, what was he doing? This question itself reflects the
i nherent flaw with the defendant's argunent.

119 The defendant argues that this interpretation wll
lead to a situation whereby "thousands of drivers" could be
pulled over every day "if one tread of tire nobves over the
centerline for even one mllisecond.” The United States Suprene

Court responded to a simlar argunment in Wren. In that case

the defendants simlarly asserted "that the 'nultitude of
applicable traffic and equi pnent regulations' is so large and so
difficult to obey perfectly that virtually everyone is guilty of
violation, permtting the police to single out alnost whonever

they wish for a stop." The Court appropriately responded:

But we are aware of no principle that would allow us
to decide at what point a code of |aw becones so
expansive and so commonly violated that infraction
itself can no longer be the ordinary neasure of the
| awf ul ness of enforcenent. And even if we could
identify such exorbitant codes, we do not know by what
standard (or what right) we would decide, as
petitioners would have us do, which particul ar
provi si ons are sufficiently inportant to nerit
enf or cenment .

For the run-of-the-mne case, which this surely
is, we think there is no realistic alternative to the
traditional common-law rule that probabl e cause
justifies a search and sei zure.

Wiren, 517 U.S. at 818-19.

20 The defendant also argues, as he did at the circuit
court, that the officer in this case was not in position to
observe the defendant's "brief swerve" into the wong |ane of

10
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traffic. The circuit court, however, concluded that the officer
woul d have been in position to nmake the requisite observations
because the officer was directly across the street and nothing
bl ocked his view W review the circuit court's findings of
fact under the "clearly erroneous standard." Therefore, "we are
bound not to upset the trial court's findings of historical or
evidentiary fact unless they are contrary to the great weight

and cl ear preponderance of the evidence." State v. Turner, 136

Ws. 2d 333, 343, 401 N.wW2d 827 (1987). W find no reason to
conclude that the facts as found by the circuit court are
contrary to the great weight and clear preponderance of the
evi dence. The «circuit court considered the defendant's
phot ographs and heard testinony from the officer and the
def endant who each described the area in question. Despite the
defendant's challenges, the circuit court concluded that the
of ficer could nmake the observations in question, and we concl ude
that its findings are on firmfooting.

121 Accordingly, the traffic stop was reasonable because
the officer had probable cause to believe a traffic violation
had occurred, nanely operating left of center.

B. Reasonabl e suspi ci on

22 In addition to the officer having probable cause that
a traffic wviolation had occurred, the officer also had
reasonabl e suspicion the defendant was operating a notor vehicle
while intoxicated. The defendant, however, asserts there is too
little evidence to establish such reasonable suspicion, but we
agree with the State that under the totality of t he

11
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circunstances, the officer did have reasonable suspicion to
conduct an investigatory stop of the vehicle.

123 Even if no probable cause existed, a police officer
may still conduct a traffic stop when, under the totality of the
ci rcunst ances, he or she has grounds to reasonably suspect that
a crime or traffic violation has been or wll be commtted.
Gaul rapp, 207 Ws. 2d at 605. The officer "'must be able to
point to specific and articulable facts which, taken together
with rational inferences from those facts, reasonably warrant

the intrusion of the stop." State v. Post, 2007 W 60, Y10, 301

Ws. 2d 1, 733 N.W2d 634 (citation omtted). "' The crucial
guestion is whether the facts of the case would warrant a
reasonable police officer, in light of his or her training and
experience, to suspect that the individual has conmtted, was
commtting, or is about to commt a crine.'" Id., 13 (citation
omtted). An "officer's inchoate and unparticul arized suspicion
or hunch,” however, will not give rise to reasonable suspicion
Id., 710 (citations and quotations omtted).

124 In Post, we concluded that the officer had reasonable
suspicion to believe the defendant was operating a notor vehicle
whi |l e intoxicated, but we concluded that weaving within a single
lane of traffic, by itself, does not establish reasonable
suspi ci on. Id., 1126-27. The officer, in Post, observed the
defendant driving partially in an unmarked parking |ane at
9:30 p.m Id., 14. The officer began follow ng the defendant
and observed the defendant's car traveling in a snpboth "S-type"
pattern with the vehicle comng within six to eight feet of the

12
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curb when it noved towards the right part of the parking |ane
and then comng within 12 inches of the center line when it
noved back to the left. Id., f15. This deviation resulted in
the defendant's car noving approximately ten feet fromright to
left within the lane of traffic. Id. The officer testified
that the pattern was repeated several tinmes over the course of
two bl ocks, but the "novenent was neither erratic nor jerky, and
the car did not conme close to hitting any other vehicles or to
hitting the curb at the edge of the parking lane.” |d.

125 We concluded that while "'"any one of these facts,

standing alone, mght well be insufficient for reasonable
suspi ci on, when "such facts accunul ate, and 'as they accunul at e,
reasonable inferences about the cunulative effect can be
drawmn.'" 1d., 137 (citation omtted). W determ ned that under
the totality of the circunstances, there were "specific and
articulable facts, which taken together with rational inferences
from those facts, g[aJve rise to the reasonable suspicion
necessary for an investigative stop." 1d. The defendant "was
weavi ng across the travel and parking |anes, that the weaving
created a discernible S-type pattern, that Post's vehicle was
[driving] in[] the parking lane, and that the incident took
place at night." I|d.

126 In the case at hand, the officer had reasonable
suspicion that the defendant was operating a notor vehicle while
I nt oxi cat ed. Simlar to the specific and articulable facts
observed by the officer in Post, the officer in this case made
the follow ng observations over the course of approximtely one

13
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block at 1:30 a.m: The defendant was driving wth three-
quarters of the vehicle left of the center of the road; the
vehicle then noved back into the proper |ane but alnost hit the
curb; the defendant's vehicle then faded back towards the m ddl e
of the road and nearly struck the nedian. Under the totality of
the circunmstances, we conclude that the accunulation of these
facts gives rise to a reasonable suspicion that the defendant
was operating a notor vehicle while intoxicated.

127 The defendant, relying on Post, argues that the
officer's observations did not support reasonable suspicion
because the observations were too few and not detail ed enough.
The defendant's argunent s unpersuasive because under our
totality of the circunstances approach, there was anple proof
adduced to justify reasonable suspicion. Therefore, the
potential inadequacies set forth by the defendant do not
undermine the totality of the other facts that support
reasonabl e suspi ci on. Moreover, the facts of this case support
a reasonabl e suspicion determ nation even nore than those facts
from Post, given that in this case the officer observed a
traffic code violation, the events took place at 1:30 a.m, the
events occurred within one block, and there was erratic driving.
As a result, the defendant's assertions and his reliance on Post
do not support his argunent.

| V. CONCLUSI ON

128 W conclude that the police officer had probable cause
to believe a traffic code violation had occurred, nanely
operating left of <center, and also that the officer had

14
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reasonabl e suspicion to believe the defendant was operating a
motor vehicle while intoxicated. Therefore, the traffic stop

was constitutional, and thus, the defendant's notion to suppress

evi dence shoul d be deni ed.

By the Court.—Fhe decision of the court of appeals is

rever sed

15
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