
2009 WI 13 
 

SUPREME COURT OF WISCONSIN 
 

 

  CASE NO. :  2008AP333- CQ 
  
COMPLETE TI TLE:   
 Pl ast i cs Engi neer i ng Company,  

          Pl ai nt i f f - Appel l ee- Cr oss- Appel l ant ,  
     v.  
Li ber t y Mut ual  I nsur ance Company,  
          Def endant - Appel l ant - Cr oss- Appel l ee.  
 

  
   CERTI FI ED QUESTI ON FROM THE 7TH CI RCUI T 
  
OPI NI ON FI LED:  Januar y 29,  2009   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  9,  2008   
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s ( opi ni on f i l ed) .    
 CONCUR & DI SSENT:  GABLEMAN,  J. ,  concur s i n par t ,  di ssent s i n par t  

( opi ni on f i l ed) .  
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - cr oss- appel l ee t her e wer e 
br i ef s by Michael J. Cohen, Pamela J. Tillman, and Meissner 
Tierney Fisher & Nichols S.C.,  Mi l waukee,  and John C. Sullivan 
and Post & Schell, P.C.,  Phi l adel phi a,  Pa. ,  and or al  ar gument  by 
John C. Sullivan. 

 
For  t he pl ai nt i f f - appel l ee- cr oss- appel l ant  t her e wer e 

br i ef s by Jeffrey O. Davis, Keith A. Bruett, William H. Harbeck, 
David A. Strifling, and Quarles & Brady LLP,  Mi l waukee,  and or al  
ar gument  by Jeffrey O. Davis.  

 
An ami cus cur i ae br i ef  was f i l ed by Heidi L. Vogt and von 

Briesen & Roper, S.C.,  Mi l waukee,  and Laura A. Foggan, John C. 
Yang, Lena Mirilovic and Wiley Rein LLP,  Washi ngt on,  D. C.  

 
An ami cus cur i ae br i ef  was f i l ed by Thomas R. Schrimpf and 

Hinshaw & Culbertson LLP,  Mi l waukee,  on behal f  of  t he Wi sconsi n 
I nsur ance Al l i ance.  

 



 

 2 

An ami cus cur i ae br i ef  was f i l ed by Susan R. Tyndall and 
CMT Legal Group, Ltd.,  Waukesha,  on behal f  of  London Mar ket  
I nsur er s.  

 
Ami cus cur i ae br i ef s wer e f i l ed by Henry J. Handzel, Todd 

Palmer and DeWitt Ross & Stevens S.C.,  Madi son;  Randy Paar and 
Dickstein Shapiro LLP,  New Yor k,  N. Y. ;  Michael T. Sharkey and 
Dickstein Shapiro LLP,  Washi ngt on,  D. C. ,  on behal f  of  t he 
Wi sconsi n Paper  Counci l .  

 
An ami cus cur i ae br i ef  was f i l ed by Karen M. Schapiro, 

Betsy Lawton,  Madi son,  on behal f  of  Mi dwest  Envi r onment al  
Advocat es,  I nc.  

 
An ami cus cur i ae br i ef  was f i l ed by Paul G. Kent, Alan G. 

B. Kim, Jr., and Anderson & Kent, S.C.,  Madi son,  and Amy Back,  
San Fr anci sco,  Cal . ,  on behal f  of  Uni t ed Pol i cyhol der s.  

 
An ami cus cur i ae br i ef  was f i l ed by Sarah C. Walkenhorst 

and Heller Ehrman LLP,  Madi son,  and Mark J. Plumer and Heller 
Ehrman LLP,  Washi ngt on,  D. C. ,  on behal f  of  t he Wi sconsi n 
Ut i l i t i es Associ at i on.  

 
An ami cus cur i ae br i ef  was f i l ed by William J. Mulligan, 

James E. Braza, Susan G. Schellinger,  and Davis & Kuelthau, 
S.C.,  Mi l waukee,  on behal f  of  t he Nat i onal  Feder at i on of  
I ndependent  Busi ness ( NFI B)  Smal l  Busi ness Legal  Cent er .  

 
An ami cus cur i ae br i ef  was f i l ed by Todd A. Becker and 

Coyne, Schultz, Becker & Bauer, S.C.,  Mi l waukee,  on behal f  of  
t he Tr anspor t at i on I nsur ance Company and t he Nat i onal  Fi r e 
I nsur ance Company of  Har t f or d.  

 
 



 

 

2009 WI 13

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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CERTI FI CATI ON of  quest i ons of  l aw f r om t he Uni t ed St at es 

Cour t  of  Appeal s f or  t he Sevent h Ci r cui t .   Certified questions 

answered and cause remanded.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a 

cer t i f i cat i on of  quest i ons of  l aw f r om t he Uni t ed St at es Cour t  

of  Appeal s f or  t he Sevent h Ci r cui t ,  pur suant  t o Wi s.  St at .  

§ 821. 01 ( 2005- 06) . 1  The quest i ons cer t i f i ed f or  det er mi nat i on 

ar e:  " ( 1)  what  const i t ut es an ' occur r ence'  i n an i nsur ance 

cont r act  when exposur e i nj ur i es ar e sust ai ned by numer ous 

i ndi v i dual s,  at  var yi ng geogr aphi cal  l ocat i ons,  over  many year s;  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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( 2)  whet her  Wi sconsi n St at ut e § 631. 43( 1)  appl i es t o successi ve 

i nsur ance pol i c i es;  and ( 3)  whet her  Wi sconsi n cour t s woul d adopt  

an ' al l  sums'  or  pr o r at a al l ocat i on appr oach t o det er mi ni ng 

l i abi l i t y  when an i nj ur y spans mul t i pl e,  successi ve i nsur ance 

pol i c i es. "   

¶2 At  t he out set ,  we r ecogni ze t hat  a cer t i f i cat i on 

usual l y,  and appr opr i at el y so,  cont ai ns quest i ons of  l aw t hat  

cannot  be answer ed by cont r ol l i ng pr ecedent  f r om t he Wi sconsi n 

Supr eme Cour t  or  Cour t  of  Appeal s.   See Wi s.  St at .  § 821. 01.   I n 

a cer t i f i cat i on,  t hi s cour t  does not  t r adi t i onal l y deci de t he 

i ssues as i f  we wer e r evi ewi ng t he deci s i on of  t he magi st r at e 

j udge.   The par t i es,  however ,  di d not  br i ef  or  ar gue t hi s case 

i n r esponse t o t he cer t i f i ed quest i ons.   Rat her ,  t hey br i ef ed 

and ar gued t hi s case as i f  we wer e cal l ed upon t o af f i r m or  

r ever se Judge Goodst ei n' s deci s i on. 2   

¶3 The cer t i f i cat i on not ed t hat  " [ h] ow t hese [ pol i cy]  

pr ovi s i ons ar e i nt er pr et ed i n t he cont ext  of  l ong- t ai l ed 

exposur e c l ai ms under  Wi sconsi n l aw wi l l  s i gni f i cant l y shape t he 

f ut ur e of  i nsur ance l i t i gat i on i n t he st at e. "   Her e we anal yze 

t he cer t i f i ed quest i ons by t ur ni ng t o t he speci f i c  pol i cy 

l anguage,  whi ch appar ent l y i s st andar d l anguage f ound i n ot her  

i nsur ance cont r act s gover ned by Wi sconsi n l aw. 3  Wi sconsi n case 

                                                 
2 Fur t her mor e,  when ar gui ng bef or e t he Sevent h Ci r cui t  Cour t  

of  Appeal s,  t he par t i es made near l y i dent i cal  ar gument s.  

3 See Pl ast i cs Eng' g Co.  v.  Li ber t y Mut .  I ns.  Co. ,  514 F. 3d 
651,  660 ( 7t h Ci r .  2008)  ( st at i ng t hat  t hi s cont r act  l anguage 
undoubt edl y appear s i n ot her  cont r act s gover ned by Wi sconsi n 
l aw) .    
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l aw has not  i nt er pr et ed such a pol i cy i n l i ght  of  t hese f act s.   

Consequent l y,  we answer  t hese quest i ons i n a manner  t hat  coul d 

pr ove usef ul  beyond t he case now bef or e t he cour t .    

¶4 We answer  t he t hr ee cer t i f i ed quest i ons by concl udi ng 

t hat  under  t he l anguage i n t hi s  pol i cy and t he f act s of  t hi s 

case,  each cl ai mant ' s r epeat ed exposur e i s one occur r ence;  Wi s.  

St at .  § 631. 43( 1)  ( 1975- cur r ent ) 4 does not  appl y t o successi ve 

i nsur ance pol i c i es;  and once t hi s pol i cy i s t r i gger ed,  Li ber t y  

Mut ual  must  f ul l y  def end t he l awsui t  i n i t s ent i r et y and pay f or  

al l  sums up t o t he pol i cy l i mi t s t hat  Pl ast i cs Engi neer i ng 

Company ( Pl enco)  i s obl i gat ed t o pay because of  t he i nj ur y.   The 

pol i cy l anguage her e does not  suppor t  a pr o r at a al l ocat i on of  

damages.  

I .  FACTS 

¶5 Pr i or  t o f i l i ng mot i ons f or  summar y j udgment  at  t he 

Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n Di st r i ct  of  

Wi sconsi n,  t he par t i es st i pul at ed t o t he f ol l owi ng f act s:  

¶6 Fr om appr oxi mat el y 1950 unt i l  1983,  Pl enco 

manuf act ur ed and sol d cer t ai n compounds t hat  i ncor por at ed 

asbest os.   Pl enco has now been named a def endant  i n a number  of  

l awsui t s because of  bodi l y i nj ur y or  wr ongf ul  deat h t hat  ar e 

al l egedl y r el at ed t o or  have ar i sen f r om exposur e t o asbest os-

cont ai ni ng pr oduct s sol d by Pl enco.   I n gener al ,  t he c l ai mant s 

                                                 
4 The l anguage cont ai ned i n Wi s.  St at .  § 631. 43( 1)  has not  

been r evi sed si nce i t s cr eat i on i n 1975.   Ther ef or e,  al l  
subsequent  r ef er ences t o t hi s st at ut e ar e t o t he 1975- cur r ent  
ver si on unl ess ot her wi se i ndi cat ed.  
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al l ege t hat  t hey wer e i nj ur ed by t hei r  f i r st  exposur e t o 

asbest os,  but  t hei r  asbest os- r el at ed i nj ur i es di d not  mani f est  

unt i l  l ong af t er  t hei r  exposur e t o t he asbest os.   The cl ai mant s '  

exposur es al l egedl y occur r ed at  di f f er ent  t i mes and at  di f f er ent  

geogr aphi cal  l ocat i ons.  

¶7 Dur i ng per i ods of  t he al l eged exposur e and r esul t i ng 

i nj ur y,  Li ber t y Mut ual  pr ovi ded var i ous i nsur ance pol i c i es t o 

Pl enco.   The pol i c i es r el evant  t o t hi s l i t i gat i on ar e t he 

pr i mar y pol i c i es f r om Febr uar y 9,  1968,  t hr ough Januar y 1,  1989,  

and t he umbr el l a excess cover age pol i c i es f r om May 8,  1970,  

t hr ough Januar y 1,  1984,  and Januar y 1,  1986,  t hr ough Januar y 1,  

1988.   I n each of  t hese year s,  Li ber t y Mut ual  was t he i nsur er  

who i ssued t he pr i mar y and excess pol i c i es. 5  Pr i mar y pol i c i es 

begi nni ng Januar y 1,  1989,  and excess pol i c i es begi nni ng Januar y 

1,  1988,  cont ai n an asbest os excl usi on.  

¶8 The pol i c i es at  i ssue cont ai ned t he f ol l owi ng cover age 

l i mi t s:  Fr om Febr uar y 9,  1968,  t hr ough Januar y 1,  1986,  Li ber t y 

Mut ual  i nsur ed Pl enco under  a pr i mar y pol i cy  wi t h cover age 

l i mi t s of  $500, 000 per  occur r ence and $500, 000 annual  aggr egat e.   

Fr om Januar y 1,  1986,  t hr ough Januar y 1,  1989,  Li ber t y Mut ual  

i nsur ed Pl enco under  a pr i mar y pol i cy wi t h cover age l i mi t s of  

$1, 000, 000 per  occur r ence and $1, 000, 000 annual  aggr egat e.   

                                                 
5 Whi l e,  accor di ng t o t he st i pul at ed f act s,  Pl enco pur chased 

excess or  umbr el l a excess pol i c i es f r om ot her  i nsur er s at  t i mes 
when i t  sol d asbest os- cont ai ni ng pr oduct s,  t hose pol i c i es ar e 
not  at  i ssue i n t hi s l i t i gat i on.    
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¶9 Fr om May 8,  1970,  t hr ough Januar y 1,  1984,  Li ber t y 

Mut ual  al so i nsur ed Pl enco under  umbr el l a excess l i abi l i t y  

pol i c i es.   Fr om May 8,  1970,  t hr ough December  19,  1972,  t he 

cover age l i mi t s  under  each excess pol i cy wer e $1, 000, 000 per  

occur r ence and $1, 000, 000 annual  aggr egat e.   Fr om December  19,  

1972,  t hr ough Januar y 1,  1982,  t he cover age l i mi t s under  each 

excess pol i cy wer e $5, 000, 000 per  occur r ence and $5, 000, 000 

annual  aggr egat e.   Fr om Januar y 1,  1982,  t hr ough Januar y 1,  

1984,  t he cover age l i mi t s under  each excess pol i cy wer e 

$1, 000, 000 per  occur r ence and $1, 000, 000 annual  aggr egat e.   Fr om 

Januar y 1,  1984,  t hr ough Januar y 1,  1986,  Li ber t y Mut ual  di d not  

pr ovi de Pl enco wi t h umbr el l a excess l i abi l i t y  cover age.   Fr om 

Januar y 1,  1986,  t hr ough Januar y 1,  1988,  t he cover age l i mi t s 

f or  each pol i cy  wer e $10, 000, 000 per  occur r ence and annual  

aggr egat e.    

¶10 The pr i mar y pol i c i es i ssued by Li ber t y Mut ual  t o 

Pl enco f r om Januar y 1,  1967,  t hr ough Januar y 1,  1989,  cont ai ned 

t he f ol l owi ng or  s i mi l ar  i nsur i ng c l ause:  

The company wi l l  pay on behal f  of  t he i nsur ed al l  sums 
whi ch t he i nsur ed shal l  become l egal l y obl i gat ed t o 
pay as damages because of   

Cover age A.  bodi l y i nj ur y or   

Cover age B.  pr oper t y damage  

t o whi ch t hi s  pol i cy appl i es,  caused by an occur r ence,  
and t he company shal l  have t he r i ght  and dut y t o 
def end any sui t  agai nst  t he i nsur ed seeki ng damages on 
account  of  such bodi l y i nj ur y or  pr oper t y damage,  even 
i f  any of  t he al l egat i ons of  t he sui t  ar e gr oundl ess,  
f al se or  f r audul ent ,  and may make such i nvest i gat i on 
and set t l ement  of  any c l ai m or  sui t  as i t  deems 
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expedi ent ,  but  t he company shal l  not  be obl i gat ed t o 
pay any cl ai m or  j udgment  or  t o def end any sui t  af t er  
t he appl i cabl e l i mi t  of  t he company' s l i abi l i t y  has 
been exhaust ed by payment  of  j udgment s or  set t l ement s.   

¶11 The pr i mar y pol i c i es pr ovi ded t he f ol l owi ng def i ni t i on 

f or  " bodi l y i nj ur y" :  Fr om Januar y 1,  1967,  t hr ough Januar y 1,  

1973,  t he pol i c i es def i ned " bodi l y i nj ur y"  as " bodi l y i nj ur y,  

s i ckness or  di sease sust ai ned by any per son. "   Fr om Januar y 1,  

1973,  t hr ough Januar y 1,  1989,  t he pr i mar y pol i c i es def i ned 

" bodi l y i nj ur y"  as " bodi l y i nj ur y,  s i ckness or  di sease sust ai ned 

by any per son whi ch occur s dur i ng t he pol i cy per i od,  i ncl udi ng 

deat h at  any t i me r esul t i ng t her ef r om. "  

¶12 The pr i mar y pol i c i es pr ovi ded t he f ol l owi ng def i ni t i on 

of  " occur r ence" :  Fr om Januar y 1,  1967,  t hr ough Januar y 1,  1973,  

t he pr i mar y pol i c i es def i ned " occur r ence"  as " an acci dent ,  

i ncl udi ng i nj ur i ous exposur e t o condi t i ons,  whi ch r esul t s,  

dur i ng t he pol i cy per i od,  i n bodi l y i nj ur y or  pr oper t y damage 

nei t her  expect ed nor  i nt ended f r om t he st andpoi nt  of  t he 

i nsur ed. "   Fr om Januar y 1,  1973,  t hr ough Januar y 1,  1989,  t he 

pr i mar y pol i c i es def i ned " occur r ence"  usi ng t he f ol l owi ng or  

s i mi l ar  l anguage,  " an acci dent ,  i ncl udi ng cont i nuous or  r epeat ed 

exposur e t o condi t i ons,  whi ch r esul t s i n bodi l y i nj ur y or  

pr oper t y damage nei t her  expect ed nor  i nt ended f r om t he 

st andpoi nt  of  t he i nsur ed. "  

¶13 The pr i mar y pol i c i es f r om Januar y 1,  1967,  t hr ough 

Januar y 1,  1973,  pr ovi ded t he f ol l owi ng Li mi t s of  Li abi l i t y  

pr ovi s i on:  

Regar dl ess of  t he number  of  ( 1)  i nsur eds under  t hi s 
pol i cy,  ( 2)  per sons or  or gani zat i ons who sust ai n 
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bodi l y i nj ur y or  pr oper t y damage or  ( 3)  c l ai ms made or  
sui t s br ought  on account  of  bodi l y i nj ur y or  pr oper t y 
damage,  t he company' s l i abi l i t y  i s  l i mi t ed as f ol l ows:   

Cover age A——The l i mi t  of  bodi l y i nj ur y l i abi l i t y  
st at ed i n t he decl ar at i ons as appl i cabl e t o " each 
per son"  i s t he l i mi t  of  t he company' s l i abi l i t y  f or  
al l  damages because of  bodi l y i nj ur y sust ai ned by one 
per son as t he r esul t  of  any one occur r ence;  but  
subj ect  t o t he above pr ovi s i on r espect i ng " each 
per son" ,  t he t ot al  l i abi l i t y  of  t he company f or  al l  
damages because of  bodi l y i nj ur y  sust ai ned by t wo or  
mor e per sons as t he r esul t  of  any one occur r ence shal l  
not  exceed t he l i mi t  of  bodi l y  i nj ur y l i abi l i t y  st at ed 
i n t he decl ar at i ons as appl i cabl e t o " each 
occur r ence" .   

.  .  .    

Cover ages A and B——For  pur poses of  det er mi ni ng t he 
l i mi t  of  t he company' s l i abi l i t y ,  al l  bodi l y i nj ur y 
and pr oper t y damage ar i s i ng out  of  cont i nuous or  
r epeat ed exposur e t o subst ant i al l y  t he same gener al  
condi t i ons shal l  be consi der ed as ar i s i ng out  of  one 
occur r ence.   

¶14 Fr om Januar y 1,  1973,  t hr ough Januar y 1,  1977,  t he 

Li mi t s of  Li abi l i t y  pr ovi s i on was subst ant i al l y  t he same as t he 

Januar y 1,  1967,  t hr ough Januar y 1,  1973,  pr ovi s i on.  

¶15 The pr i mar y pol i c i es i ssued by Li ber t y Mut ual  f r om 

Januar y 1,  1977,  t hr ough Januar y 1,  1984,  cont ai ned a Combi ned 

Si ngl e Aggr egat e Li mi t  of  Li abi l i t y  Endor sement ,  and t hose 

pol i c i es used t he f ol l owi ng or  s i mi l ar  l anguage:  

COMBI NED SI NGLE AGGREGATE LI MI T OF LI ABI LI TY  

Regar dl ess of  t he number  of  ( 1)  i nsur eds,  under  t hi s 
pol i cy,  ( 2)  per sons or  or gani zat i ons who sust ai n 
bodi l y i nj ur y or  pr oper t y damage or  ( 3)  c l ai ms made or  
sui t s br ought  on account  of  bodi l y i nj ur y or  pr oper t y 
damage,  t he company' s l i abi l i t y  i s  l i mi t ed as f ol l ows:   

Cover age A and B——The t ot al  l i abi l i t y  of  t he company 
f or  al l  damages because of  al l  bodi l y i nj ur y  and 
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pr oper t y damage t o whi ch t hi s  pol i cy appl i es shal l  not  
exceed [ $] 500, 000.   

Subj ect  t o t he above pr ovi s i on r espect i ng t he t ot al  
l i abi l i t y  of  t he company f or  al l  Bodi l y I nj ur y and 
Pr oper t y Damage t o whi ch t hi s pol i cy appl i es,  i f  an 
occur r ence gi ves r i se t o Bodi l y I nj ur y or  Pr oper t y 
Damage whi ch occur s par t l y bef or e and par t l y wi t hi n 
t he pol i cy per i od t he l i abi l i t y  of  t he company under  
t hi s pol i cy f or  such occur r ence shal l  not  exceed 
$500, 000 mi nus t he t ot al  of  al l  payment s made wi t h 
r espect  t o such occur r ence under  a pr evi ous pol i cy or  
pol i c i es of  whi ch t hi s pol i cy i s a r epl acement .   

For  t he pur pose of  det er mi ni ng t he l i mi t  of  t he 
company' s l i abi l i t y  ( 1)  al l  bodi l y i nj ur y and pr oper t y 
damage ar i s i ng out  of  t he cont i nuous or  r epeat ed 
exposur e t o subst ant i al l y  t he same gener al  condi t i ons 
shal l  be consi der ed as ar i s i ng out  of  one 
occur r ence[ . ]   

¶16 The pr i mar y pol i c i es i ssued by Li ber t y Mut ual  t o 

Pl enco f r om Januar y 1,  1984,  t hr ough Januar y 1,  1989,  cont ai ned 

a Li mi t s of  Li abi l i t y  pr ovi s i on t hat  di f f er ed f r om t he above 

st at ed pr ovi s i ons,  but  nei t her  par t y asser t s  any meani ngf ul  

di f f er ence exi st s.   

¶17 The excess pol i c i es i ssued by Li ber t y Mut ual  t o Pl enco 

f r om May 8,  1970,  t hr ough Januar y 1,  1984,  and f r om Januar y 1,  

1986,  t o Januar y 1,  1988,  i ncl uded t he f ol l owi ng or  s i mi l ar  

l anguage:  

COVERAGE——EXCESS LI ABI LI TY  

The company wi l l  pay on behal f  of  t he i nsur ed al l  sums 
i n excess of  t he r et ai ned l i mi t  whi ch t he i nsur ed 
shal l  become l egal l y obl i gat ed t o pay,  or  wi t h t he 
consent  of  t he company,  agr ees t o pay,  as damages,  
di r ect  or  consequent i al ,  because of :   
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( a)  per sonal  i nj ur y,  .  .  .   

wi t h r espect  t o whi ch t hi s pol i cy appl i es and caused 
by an occur r ence.   

¶18 The excess pol i c i es i ssued by Li ber t y Mut ual  t o Pl enco 

f r om May 8,  1970,  t hr ough Januar y 1,  1984,  and f r om Januar y 1,  

1986,  t o Januar y 1,  1988,  def i ned " per sonal  i nj ur y"  usi ng t he 

f ol l owi ng or  s i mi l ar  l anguage:  " ' per sonal  i nj ur y '  means per sonal  

i nj ur y or  bodi l y i nj ur y whi ch occur s dur i ng t he pol i cy per i od 

sust ai ned by a nat ur al  per son .  .  .  . "   

¶19 The excess pol i c i es i ssued by Li ber t y Mut ual  t o Pl enco 

f r om May 8,  1970,  t hr ough Januar y 1,  1984,  and f r om Januar y 1,  

1986,  t o Januar y 1,  1988,  def i ned " occur r ence"  usi ng t he 

f ol l owi ng or  s i mi l ar  l anguage:  " ' occur r ence'  means i nj ur i ous 

exposur e t o condi t i ons,  whi ch r esul t s i n per sonal  

i nj ur y .  .  .  nei t her  expect ed nor  i nt ended f r om t he st andpoi nt  

of  t he i nsur ed. "   

¶20 The excess pol i c i es i ssued by Li ber t y Mut ual  t o Pl enco 

f r om May 8,  1970,  t hr ough Januar y 1,  1984,  and f r om Januar y 1,  

1986,  t o Januar y 1,  1988,  cont ai ned a Li mi t s  of  Li abi l i t y  

pr ovi s i on usi ng t he f ol l owi ng or  s i mi l ar  l anguage:  

Regar dl ess of  t he number  of  i nsur eds,  under  t hi s 
pol i cy or  t he number  of  per sons or  or gani zat i ons who 
sust ai n per sonal  i nj ur y,  pr oper t y damage or  
adver t i s i ng i nj ur y or  damage,  t he company' s l i abi l i t y  
i s  l i mi t ed as f ol l ows:   

Each Occur r ence——The l i mi t  of  l i abi l i t y  st at ed i n t he 
decl ar at i ons as appl i cabl e t o " each occur r ence"  i s t he 
l i mi t  of  t he company' s l i abi l i t y  f or  al l  damages,  
di r ect  and consequent i al ,  because of  al l  per sonal  
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i nj ur y,  pr oper t y damage,  or  adver t i s i ng i nj ur y or  
damage sust ai ned by one or  mor e per sons or  
or gani zat i ons as t he r esul t  of  any one occur r ence.  

.  .  .   

For  t he pur pose of  det er mi ni ng t he l i mi t s  of  t he 
company' s l i abi l i t y :   

( 1)  al l  per sonal  i nj ur y and pr oper t y damage ar i s i ng 
out  of  cont i nuous or  r epeat ed exposur e t o 
subst ant i al l y  t he same gener al  condi t i ons .  .  .   

shal l  be consi der ed as t he r esul t  of  one and t he same 
occur r ence.   

¶21 The excess pol i c i es i ssued by Li ber t y Mut ual  t o Pl enco 

f r om May 8,  1970,  t hr ough Januar y 1,  1984,  and f r om Januar y 1,  

1986,  t o Januar y 1,  1988,  i ncl uded t he f ol l owi ng or  s i mi l ar  

l anguage:  

Non- Cumul at i on of  Li abi l i t y- Same Occur r ence- I f  t he 
same occur r ence gi ves r i se t o per sonal  i nj ur y,  
pr oper t y damage or  adver t i s i ng i nj ur y or  damage whi ch 
occur s par t l y bef or e and par t l y wi t hi n any annual  
per i od of  t hi s  pol i cy,  t he each occur r ence l i mi t  and 
t he appl i cabl e aggr egat e l i mi t  or  l i mi t s of  t hi s 
pol i cy shal l  be r educed by t he amount  of  each payment  
made by t he company wi t h r espect  t o such occur r ence,  
ei t her  under  a pr evi ous pol i cy or  pol i c i es of  whi ch 
t hi s i s a r epl acement ,  or  under  t hi s pol i cy  wi t h 
r espect  t o pr evi ous annual  per i ods t her eof .   

¶22 Li ber t y Mut ual  has been payi ng al l  of  Pl enco' s  def ense 

cost s,  set t l ement s and j udgment s,  and Li ber t y Mut ual  advi sed 

Pl enco t hat  t hr ough December  15,  2005,  Li ber t y Mut ual  has pai d 

appr oxi mat el y $14. 3 mi l l i on i n asbest os c l ai ms on Pl enco' s 

behal f .   Li ber t y Mut ual  def ended Pl enco and pai d set t l ement s and 

j udgment s under  a r eser vat i on of  r i ght s as set  f or t h i n 

cor r espondence sent  t o Pl enco on or  about  Januar y 6,  2004,  

( i ncor r ect l y dat ed Januar y 6,  2003)  and June 15,  2004.   
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I I .  PROCEDURAL HI STORY 

¶23 On Sept ember  1,  2004,  Pl enco f i l ed a compl ai nt  agai nst  

Li ber t y Mut ual  seeki ng decl ar at or y j udgment  r egar di ng Li ber t y 

Mut ual ' s obl i gat i on t o def end and i ndemni f y Pl enco f or  l awsui t s 

t hat  ar ose out  of  t he c l ai mant s'  al l eged exposur e t o Pl enco' s 

asbest os- cont ai ni ng pr oduct s.   Li ber t y Mut ual  sought  decl ar at or y 

j udgment  absol v i ng i t  f r om t he r esponsi bi l i t y  t o pay cer t ai n 

def ense and i ndemni f i cat i on expenses.   On December  15,  2005,  t he 

par t i es st i pul at ed t o t he per t i nent  f act s r egar di ng t hei r  

r espect i ve summar y j udgment  mot i ons.  

¶24 On Oct ober  27,  2006,  t he Uni t ed St at es Di st r i ct  Cour t  

f or  t he East er n Di st r i ct  of  Wi sconsi n,  Aar on E.  Goodst ei n,  

Uni t ed St at es Magi st r at e Judge,  i ssued a wr i t t en deci s i on and 

or der . 6  The di st r i ct  cour t  gr ant ed i n par t  and deni ed i n par t  

each par t y ' s mot i on f or  summar y j udgment .   The di st r i ct  cour t  

i ssued a f i nal  decl ar at or y j udgment  on December  6,  2006,  and,  i n 

par t ,  concl uded t he f ol l owi ng:  

¶25 Fi r st ,  each per son' s i nj ur y r esul t i ng f r om exposur e t o 

asbest os- cont ai ni ng pr oduct s const i t ut es a separ at e occur r ence 

under  Li ber t y Mut ual ' s pol i c i es i ssued t o Pl enco.   Second,  t he 

non- cumul at i on pr ovi s i ons l i mi t  an i ndi v i dual  c l ai mant ' s 

r ecover y.   Thi r d,  Li ber t y Mut ual  i s  obl i gat ed t o pay al l  sums 

ar i s i ng f r om an occur r ence and i s not  ent i t l ed t o a pr o r at a 

cont r i but i on f r om Pl enco.  

                                                 
6 Pl ast i cs Eng' g Co.  v.  Li ber t y Mut .  I ns.  Co. ,  466 

F.  Supp.  2d 1071 ( E. D.  Wi s.  2006) .  
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¶26 Li ber t y Mut ual  appeal ed t he di st r i ct  cour t ' s  f i r st  and 

t hi r d concl usi ons,  and Pl enco appeal ed t he di st r i ct  cour t ' s  

second concl usi on.   The Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t  r easoned t hat  t he t hr ee concl usi ons pr esent  

i mpor t ant  quest i ons of  unr esol ved Wi sconsi n l aw.   The cour t  of  

appeal s st at ed,  " [ b] ecause cur r ent  Wi sconsi n l aw does not  

pr ovi de suf f i c i ent  gui dance as t o how t he Wi sconsi n Supr eme 

Cour t  woul d r esol ve t hese i ssues,  we st ay t hi s appeal  and 

cer t i f y t hr ee quest i ons t o t he Wi sconsi n Supr eme Cour t ,  pur suant  

t o Ci r cui t  Rul e 52 and Wi sconsi n St at ut e § 821. 01. "   Thi s cour t  

accept ed t he cer t i f i cat i on.  

I I I .  STANDARD OF REVI EW 

¶27 The i nt er pr et at i on of  an i nsur ance cont r act  i s  a 

quest i on of  l aw,  whi ch t hi s cour t  r evi ews de novo.   Danbeck v.  

Am.  Fami l y Mut .  I ns.  Co. ,  2001 WI  91,  ¶10,  245 Wi s.  2d 186,  629 

N. W. 2d 150.   An i nsur ance pol i cy i s t o be const r ued so as t o 

gi ve ef f ect  t o t he par t i es '  i nt ent i ons.   I d.   The cont r act ' s 

wor ds ar e t o be gi ven t hei r  common and or di nar y meani ng,  and 

when t he pol i cy l anguage i s pl ai n and unambi guous,  we enf or ce 

t he cont r act  as wr i t t en and wi t hout  r esor t i ng t o t he r ul es of  

const r uct i on or  pr i nci pl es f r om t he case l aw.   I d.   I f  t he 

cont r act  l anguage i s ambi guous,  i . e. ,  i f  i t  i s suscept i bl e t o 

mor e t han one r easonabl e i nt er pr et at i on,  t he l anguage i s  

const r ued i n f avor  of  cover age.   I d.  

I V.  ANALYSI S 

¶28 As st at ed above,  t hi s case pr esent s t hr ee quest i ons 

f or  r evi ew.   We concl ude t hat  under  t he l anguage i n t hi s pol i cy 
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and t he f act s of  t hi s case,  each cl ai mant ' s r epeat ed exposur e i s 

one occur r ence;  Wi s.  St at .  § 631. 43( 1)  does not  appl y t o 

successi ve i nsur ance pol i c i es;  and once t hi s pol i cy i s  

t r i gger ed,  Li ber t y Mut ual  must  f ul l y  def end t he l awsui t  i n i t s 

ent i r et y and pay f or  al l  sums up t o t he pol i cy l i mi t s t hat  

Pl enco i s obl i gat ed t o pay because of  t he i nj ur y.   The pol i cy 

l anguage her e does not  suppor t  a pr o r at a al l ocat i on of  damages.  

A.  Occur r ence 

¶29 Fi r st ,  under  t hi s pol i cy and t he f act s of  t hi s case,  

we must  det er mi ne what  const i t ut es an occur r ence and how many 

occur r ences have t aken pl ace.   Li ber t y Mut ual  ar gues t hat  

Pl enco' s manuf act ur e and sal e of  asbest os- cont ai ni ng pr oduct s 

wi t hout  war ni ng const i t ut es one occur r ence r egar dl ess of  t he 

number  of  peopl e i nj ur ed.   Pl enco,  on t he ot her  hand,  ar gues 

t hat  each i ndi v i dual ' s exposur e t o asbest os,  whi ch r esul t s i n 

i nj ur y,  const i t ut es a s i ngl e occur r ence.   Under  Pl enco' s  

ar gument ,  sever al  occur r ences have t aken pl ace because many 

peopl e have been exposed over  t he span of  many year s.   Gi ven t he 

pol i cy l anguage,  we agr ee wi t h Pl enco and concl ude t hat  each 

i ndi v i dual ' s r epeat ed exposur e const i t ut es an occur r ence.  

¶30 At  t he out set  we r ecogni ze t hat  t he det er mi nat i on of  

what  const i t ut es an occur r ence i n asbest os- r el at ed cl ai ms has 

pr oduced var yi ng r esul t s t hr oughout  t he count r y.   See London 

Mkt .  I nsur er s v.  Super i or  Cour t ,  53 Cal .  Rpt r .  3d 154,  161 ( Ct .  

App.  2007)  ( di scussi ng t he di f f er ent  appr oaches t hat  cour t s have 

t aken ar ound t he count r y) .   For  exampl e,  some cour t s have 

concl uded t hat  i t  i s  t he manuf act ur e and sal e of  asbest os-
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cont ai ni ng pr oduct s t hat  const i t ut es t he occur r ence. 7  Some 

cour t s have concl uded t hat  when exposur e occur s at  t he same t i me 

and pl ace,  despi t e t he f act  t hat  many i ndi v i dual s ar e i nj ur ed,  

t her e i s but  one occur r ence per  t i me and pl ace. 8  Some cour t s 

have concl uded t hat  t he i ndi v i dual  c l ai mant ' s r epeat ed exposur e 

t o asbest os- cont ai ni ng pr oduct s const i t ut es t he occur r ence. 9  I n 

t hi s cour t ' s  v i ew,  i t  i s  t he pol i cy l anguage her e t hat  cont r ol s 

t he anal ysi s. 10   

                                                 
7 See,  e. g. ,  Li ber t y Mut .  I ns.  Co.  v.  Tr eesdal e,  I nc. ,  418 

F. 3d 330,  334- 39 ( 3d Ci r .  2005) ;  Ai r  Pr ods.  & Chems. ,  I nc.  v.  
Har t f or d Acci dent  & I ndem.  Co. ,  707 F.  Supp.  762,  772- 74 ( E. D.  
Pa.  1989) ;  Owens- I l l i noi s,  I nc.  v.  Aet na Cas.  & Sur .  Co. ,  597 F.  
Supp.  1515,  1524- 28 ( D. D. C.  1984) ;  Owens- I l l i noi s,  I nc.  v.  
Uni t ed I ns.  Co. ,  625 A. 2d 1,  21- 23 ( N. J.  Super .  Ct .  App.  Di v.  
1993) ;  U. S.  Gypsum Co.  v.  Admi r al  I ns.  Co. ,  643 N. E. 2d 1226,  
1257- 60 ( I l l .  Ct .  App.  1995) .   

8 See,  e. g. ,  Fi na,  I nc.  v.  Tr avel er s I ndem.  Co. ,  184 
F.  Supp.  2d 547,  549- 53 ( N. D.  Tex.  2002) ;  Met r o.  Li f e I ns.  Co.  
v.  Aet na Cas.  & Sur .  Co. ,  765 A. 2d 891,  896- 909 ( Conn.  2001) .    

9 See,  e. g. ,  I n r e Pr udent i al  Li nes I nc. ,  158 F. 3d 65,  79- 83 
( 2d Ci r .  1998) ;  St onewal l  I ns.  Co.  v.  Asbest os Cl ai ms Mgmt .  
Cor p. ,  73 F. 3d 1178,  1212- 14 ( 2d Ci r .  1995) ;  Commer ci al  Uni on 
I ns.  Co.  v.  Por t er  Hayden Co. ,  698 A. 2d 1167,  1210- 11 ( Md.  Ct .  
Spec.  App.  1997) ;  Col e v.  Cel ot ex Cor p. ,  588 So.  2d 376,  390- 91 
( La.  Ct .  App.  1991) .  

10 The London Mar ket  cour t  cr i t i c i zes a number  of  t he cour t s 
c i t ed above f or  t hei r  f ai l ur e t o exami ne t he r el evant  pol i cy 
l anguage.   London Mkt .  I nsur er s v.  Super i or  Cour t ,  53 
Cal .  Rpt r .  3d 154,  161 ( Ct .  App.  2007) .   The cour t  st at es,  
" whi l e we r ecogni ze t hat  consi st ent  i nt er pr et at i on of  
st andar di zed t er ms i n i nsur ance cont r act s pr omot es c l ear  
under st andi ng of  f ut ur e cont r act s,  i t  woul d be f ool i sh t o st at e 
as a mat t er  of  l aw t hat  t he wor d occur r ence has t he same meani ng 
i n al l  i nsur ance cont r act s. "   I d.   ( c i t i ng Fl i nt kot e Co.  v.  Gen.  
Acci dent  Assur ance Co. ,  410 F.  Supp.  2d 875,  887 ( N. D.  Cal .  
2006) )  ( i nt er nal  quot at i ons and el l i pses r emoved) .   
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1.  What  Const i t ut es an Occur r ence 

¶31 The pol i cy her e def i nes " occur r ence"  as " an acci dent ,  

i ncl udi ng cont i nuous or  r epeat ed exposur e t o condi t i ons,  whi ch 

r esul t s i n bodi l y i nj ur y or  pr oper t y damage nei t her  expect ed nor  

i nt ended f r om t he st andpoi nt  of  t he i nsur ed. " 11  I n t hi s case,  

t he c l ai mant s wer e al l egedl y i nj ur ed by cont i nuous and r epeat ed 

exposur e t o asbest os f i ber s f r om Pl enco' s asbest os- cont ai ni ng 

pr oduct s.   Wi t hout  exposur e,  no bodi l y i nj ur y t akes pl ace.   Our  

concl usi on t hat  exposur e t o asbest os f al l s  wi t hi n an exposur e t o 

condi t i ons,  as r ef er enced i n t hi s pol i cy,  i s  t he most  

r easonabl e,  unst r ai ned appr oach.   Fur t her mor e,  even i f  we wer e 

t o concl ude t hat  t her e i s  mor e t han one r easonabl e 

i nt er pr et at i on of  t hi s pol i cy l anguage,  t he pol i cy i s st i l l  

const r ued i n f avor  of  af f or di ng cover age t o t he i nsur ed.   See 

Danbeck,  245 Wi s.  2d 186,  ¶10 ( s t at i ng t hat  " [ i ] f  t he l anguage 

i s ambi guous,  i t  i s  const r ued i n f avor  of  cover age" ) .    

                                                 
11 Thi s def i ni t i on,  whi ch was used i n t he pr i mar y pol i cy 

f r om Januar y 1,  1973,  t hr ough Januar y 1,  1989,  and t he f ol l owi ng 
t wo def i ni t i ons of  " occur r ence"  ar e t aken f r om t he st i pul at ed 
f act s i n t hi s case.   The par t i es do not  asser t  t hat  t he 
di f f er ences bet ween t hese t hr ee def i ni t i ons change t he meani ng 
of  " occur r ence" ;  we agr ee.   As s t at ed i n ¶12,  t he pr i mar y pol i cy  
f r om Januar y 1,  1967,  t hr ough Januar y 1,  1973,  used t he 
f ol l owi ng def i ni t i on of  " occur r ence" :  " an acci dent ,  i ncl udi ng 
i nj ur i ous exposur e t o condi t i ons,  whi ch r esul t s,  dur i ng t he 
pol i cy per i od,  i n bodi l y i nj ur y or  pr oper t y  damage nei t her  
expect ed nor  i nt ended f r om t he st andpoi nt  of  t he i nsur ed. "   As 
st at ed i n ¶19,  t he excess pol i c i es used t he f ol l owi ng def i ni t i on 
of  " occur r ence" :  " ' occur r ence'  means i nj ur i ous exposur e t o 
condi t i ons,  whi ch r esul t s i n per sonal  i nj ur y .  .  .  nei t her  
expect ed nor  i nt ended f r om t he st andpoi nt  of  t he i nsur ed. "  
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¶32 Li ber t y Mut ual  ur ges us t o adopt  t he concl usi on t hat  

i t  i s  t he manuf act ur e and sal e of  asbest os- cont ai ni ng pr oduct s  

wi t hout  war ni ng t hat  i s t he occur r ence.   When l ooki ng at  t he 

pl ai n l anguage of  t he pol i cy and appl y i ng t hat  pol i cy l anguage 

t o t he f act s of  t hi s case,  we ar e not  per suaded by Li ber t y 

Mut ual ' s ar gument .    

¶33 Li ber t y Mut ual  at t empt s t o suppor t  i t s  ar gument  t hat  

t he manuf act ur e and sal e wi t hout  war ni ng i s t he occur r ence by 

r el y i ng on t he Li mi t s of  Li abi l i t y  pr ovi s i on,  whi ch i s f ound i n 

al l  of  t he pol i c i es wi t h some var i at i on.   I n f or war di ng i t s 

" sal e wi t hout  war ni ng"  occur r ence ar gument ,  Li ber t y Mut ual  

asser t s t hat  t he pol i cy cont empl at es a s i ngl e occur r ence t heor y.   

Li ber t y Mut ual  ar gues t hat  t he number  of  peopl e i nj ur ed does not  

di ct at e t he number  of  occur r ences.   Li ber t y Mut ual  c i t es t o t he 

Li mi t s of  Li abi l i t y  pr ovi s i on,  whi ch pr ovi des,  " al l  bodi l y 

i nj ur y and pr oper t y damage ar i s i ng out  of  cont i nuous or  r epeat ed 

exposur e t o subst ant i al l y  t he same gener al  condi t i ons shal l  be 

consi der ed as ar i s i ng out  of  one occur r ence. "   

¶34 We di sagr ee wi t h Li ber t y Mut ual ' s appl i cat i on of  t he 

Li mi t s of  Li abi l i t y  pr ovi s i on.   The Li mi t s of  Li abi l i t y  

pr ovi s i on i n t hi s case f unct i ons t o l i mi t  an i ndi v i dual  

c l ai mant ' s r epeat ed and cont i nuous exposur e t o asbest os-

cont ai ni ng pr oduct s as bei ng j ust  one occur r ence.   I n ot her  

wor ds,  t hi s pr ov i s i on pr ecl udes a c l ai mant  f r om asser t i ng t hat  

each t i me he or  she was exposed t o an asbest os- cont ai ni ng 

pr oduct ,  a new occur r ence ar ose.    
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2.  Number  of  Occur r ences   

¶35 When cal l ed upon t o det er mi ne t he number  of  

occur r ences,  we concl ude t hat  when we appl y t he pol i cy l anguage 

t o t he f act s of  t hi s case,  each i ndi v i dual ' s  r epeat ed and 

cont i nuous exposur e const i t ut es an occur r ence.   Wi sconsi n has 

adopt ed t he " cause t heor y"  t o det er mi ne how many occur r ences 

have t aken pl ace.   Ol sen v.  Moor e,  56 Wi s.  2d 340,  348- 51,  202 

N. W. 2d 236 ( 1972) ;  see al so Ni cor ,  I nc.  v.  Associ at ed El ec.  & 

Gas I ns.  Ser vs.  Lt d. ,  860 N. E. 2d 280,  287 ( I l l .  2006)  ( st at i ng 

t hat  " t he t er ms of  t he i nsur ance pol i cy ar e not  al ways 

suf f i c i ent ,  st andi ng al one,  t o per mi t  a def i ni t i ve det er mi nat i on 

as t o whet her  a par t i cul ar  case i nvol ves one occur r ence or  

many, "  and as a r esul t ,  " Amer i can cour t s have devel oped t wo 

basi c appr oaches f or  assessi ng t he number  of  occur r ences t hat  

t ook pl ace wi t hi n t he meani ng of  pol i c i es" ——t he cause t heor y and 

t he ef f ect  t heor y) .    

¶36 Under  t he cause t heor y,  " wher e a s i ngl e,  uni nt er r upt ed 

cause r esul t s i n al l  of  t he i nj ur i es and damage,  t her e i s but  

one ' acci dent '  or  ' occur r ence. ' "   Wel t er  v.  Si nger ,  126 

Wi s.  2d 242,  250,  376 N. W. 2d 84 ( Ct .  App.  1985) .   " I f  t he cause 

i s i nt er r upt ed or  r epl aced by anot her  cause,  t he chai n of  

causat i on i s br oken and t her e has been mor e t han one acci dent  or  

occur r ence. "   I d.  ( c i t i ng Ol sen,  56 Wi s.  2d at  349) .   Wel t er ,  

t her ef or e,  l ends f ur t her  suppor t  f or  t he concl usi on t hat  a 

separ at e occur r ence i s not  f ound each t i me t he same cl ai mant  i s 

exposed t o Pl enco' s pr oduct .   
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¶37 I n Wel t er ,  Br uce Wel t er  was r i di ng hi s bi cycl e when he 

was st r uck by a car .   Wel t er ,  126 Wi s.  2d at  246.   The dr i ver  

i ni t i al l y  st opped but  t hen dr ove f or war d t o move out  of  t he 

i nt er sect i on,  whi ch l ed t o Wel t er  bei ng dr agged beneat h t he car .   

I d.   Af t er  i ni t i al l y  st oppi ng,  t he dr i ver  moved t he car  f or war d 

a second t i me and t hen got  out  of  t he car  t o l et  someone el se 

behi nd t he wheel .   I d.   Thi s second dr i ver  t r i ed t o f r ee Wel t er  

by backi ng up about  t en f eet .   I d.   Wel t er  br ought  sui t  al l egi ng 

f our  separ at e causes of  act i on wi t h each cause of  act i on 

cor r espondi ng t o t he t hr ee t i mes t he f i r st  dr i ver  put  t he car  i n 

mot i on and t he one t i me t he second dr i ver  put  t he car  i n mot i on.   

I d.    

¶38 The cour t  of  appeal s concl uded t hat  under  t he cause 

t heor y,  onl y one occur r ence t ook pl ace because t he cause and 

r esul t  wer e " so s i mul t aneous or  so c l osel y l i nked i n t i me and 

space as t o be consi der ed by t he aver age per son as one event , "  

and t her ef or e,  onl y a s i ngl e occur r ence had t aken pl ace.   I d.  at  

251.   The cour t  of  appeal s,  r el y i ng on Appal achi an I nsur ance Co.  

v.  Li ber t y Mut ual  I nsur ance Co. ,  al so st at ed:  

The gener al  r ul e i s t hat  an occur r ence i s  
det er mi ned by t he cause or  causes of  t he r esul t i ng 
i nj ur y.  .  .  .   

The f act  t hat  t her e wer e mul t i pl e i nj ur i es and 
t hat  t hey wer e of  di f f er ent  magni t udes and t hat  
i nj ur i es ext ended over  a per i od of  t i me does not  al t er  
our  concl usi on t hat  t her e was a s i ngl e occur r ence.   As 
l ong as t he i nj ur i es st em f r om one pr oxi mat e cause 
t her e i s a s i ngl e occur r ence.  
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I d.  at  250- 51 ( c i t i ng Appal achi an I ns.  Co.  v.  Li ber t y Mut .  I ns.  

Co. ,  676 F. 2d 56,  61 ( 3d Ci r .  1982) ) .   

¶39 I n t he case at  hand,  each i ndi v i dual  c l ai mant ' s 

i nj ur i es st em f r om t he cont i nued and r epeat ed exposur e t o 

asbest os- cont ai ni ng pr oduct s.   Thus,  under  t he pol i cy l anguage 

and t he cause t heor y,  each cl ai mant ' s r epeat ed exposur e i s one 

occur r ence.  

¶40 Li ber t y Mut ual  ar gues t hat  t he number  of  occur r ences 

i s not  di ct at ed by t he numer ous i ndi v i dual s who sust ai ned 

i nj ur i es at  var y i ng geogr aphi cal  l ocat i ons over  many year s.   I n 

addi t i on,  i t  ar gues t hat  i nser t i ng an i dent i t y- of - l ocat i on 

r equi r ement  woul d r ewr i t e t he pol i c i es.   We,  however ,  i nj ect  no 

such " r equi r ement . "   The occur r ence i n t hi s case i s t he r epeat ed 

exposur e t o asbest os- cont ai ni ng pr oduct s because t he pol i cy 

st at es t hat  an occur r ence i s  t he " cont i nuous or  r epeat ed 

exposur e"  t o condi t i ons.   Mul t i pl e occur r ences ar i se because 

each i ndi v i dual ' s i nj ur y st ems f r om hi s or  her  r epeat ed exposur e 

t o asbest os- cont ai ni ng pr oduct s.    

¶41 Li ber t y Mut ual  al so ar gues t hat  i t  i s  i nconsi st ent  

wi t h Soci et y I nsur ance v.  Town of  Fr ankl i n,  2000 WI  App 35,  233 

Wi s.  2d 207,  607 N. W. 2d 342,  t o concl ude t hat  mor e t han one 

occur r ence has t aken pl ace i n t he case at  hand.   However ,  t he 
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number  of  occur r ences was not  at  i ssue i n Soci et y.   I d. ,  ¶7. 12  

Rat her ,  i n Soci et y,  t he cour t  of  appeal s was asked t o deci de 

whi ch pol i c i es wer e t r i gger ed so t he l i mi t s of  t he def endant ' s 

l i abi l i t y  coul d be det er mi ned.   I d. ,  ¶¶7- 13 ( di scussi ng and 

appl y i ng t he cont i nuous t r i gger  t heor y t o det er mi ne whi ch 

pol i c i es had been t r i gger ed) .   Unl i ke t oday,  t he cour t  i n 

Soci et y was not  cal l ed upon t o det er mi ne what  const i t ut es an 

occur r ence or  how many occur r ences had t aken pl ace.   I n t hat  

r espect ,  Soci et y does not  i mpact  our  det er mi nat i on.  

¶42 Last l y,  Li ber t y Mut ual  ar gues t hat  occur r ence shoul d 

be i nt er pr et ed f r om t he st andpoi nt  of  t he i nsur ed,  and as a 

r esul t ,  i t  i s  t he sal e wi t hout  war ni ng t hat  i s t he occur r ence.   

Agai n,  we t ur n t o t he l anguage of  t he pol i cy,  whi ch def i nes 

" occur r ence"  as t he " cont i nuous or  r epeat ed exposur e t o 

condi t i ons. "   The exposur e must ,  qui t e obvi ousl y,  be exposur e t o 

t he i nj ur ed per son and not  exposur e t o Pl enco.  

¶43 Accor di ngl y,  when we appl y t he pol i cy l anguage t o t he 

f act s of  t hi s case,  we concl ude t hat  each i ndi v i dual ' s r epeat ed 

and cont i nuous exposur e const i t ut es an occur r ence.    

                                                 
12 I n Soci et y,  t he par t i es agr eed t hat  onl y one occur r ence 

had t aken pl ace and t he cour t  of  appeal s concl uded t hat  " Soci et y 
must  make good on each [ t r i gger ed]  pol i cy. "   Soci et y I ns.  v.  
Town of  Fr ankl i n,  2000 WI  App 35,  ¶11,  233 Wi s.  2d 207,  607 
N. W. 2d 342.   Thi s does not  gi ve r i se t o an i nconsi st ency.   The 
number  of  pol i c i es t r i gger ed i s di st i nct  f r om t he number  of  
occur r ences.   The di st r i ct  cour t ,  her e,  seemi ngl y concl uded t hat  
because t her e was onl y one occur r ence,  mul t i pl e pol i c i es coul d 
not  be t r i gger ed.   However ,  under  a cont i nuous t r i gger  t heor y,  
each pol i cy f r om i nj ur y t o mani f est at i on may be t r i gger ed 
despi t e t he f act  t hat  onl y one occur r ence,  t he r epeat ed and 
cont i nuous exposur e,  caused t he i nj ur y.  
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B.  Non- cumul at i on pr ovi s i on 

¶44 Next ,  we must  det er mi ne whet her  Wi s.  St at .  § 631. 43( 1)  

appl i es t o successi ve i nsur ance pol i c i es.   Sect i on 631. 43( 1) ,  

" Gener al , "  pr ovi des:  

When 2 or  mor e pol i c i es pr omi se t o i ndemni f y  an 
i nsur ed agai nst  t he same l oss,  no " ot her  i nsur ance"  
pr ovi s i ons of  t he pol i cy may r educe t he aggr egat e 
pr ot ect i on of  t he i nsur ed bel ow t he l esser  of  t he 
act ual  i nsur ed l oss suf f er ed by t he i nsur ed or  t he 
t ot al  i ndemni f i cat i on pr omi sed by t he pol i c i es i f  
t her e wer e no " ot her  i nsur ance"  pr ovi s i ons.  The 
pol i c i es may by t hei r  t er ms def i ne t he ext ent  t o whi ch 
each i s pr i mar y and each excess,  but  i f  t he pol i c i es 
cont ai n i nconsi st ent  t er ms on t hat  poi nt ,  t he i nsur er s 
shal l  be j oi nt l y  and sever al l y  l i abl e t o t he i nsur ed 
on any cover age wher e t he t er ms ar e i nconsi st ent ,  each 
t o t he f ul l  amount  of  cover age i t  pr ovi ded.  Set t l ement  
among t he i nsur er s shal l  not  al t er  any r i ght s of  t he 
i nsur ed.  

¶45 Pl enco asser t s t hat  by adopt i ng Wi s.  St at .  § 631. 43 

t he l egi s l at ur e sought  t o pr ohi bi t  i nsur er s f r om at t empt i ng t o 

r educe t hei r  cover age obl i gat i ons bel ow t he aggr egat e l i mi t s of  

t hei r  pol i c i es.   Pl enco accor di ngl y ar gues t hat  Li ber t y Mut ual ' s  

non- cumul at i on pr ovi s i on does exact l y what  t hi s st at ut e was 

meant  t o pr ohi bi t .   Li ber t y Mut ual ,  on t he ot her  hand,  ar gues 

t hat  Wi s.  St at .  § 631. 43( 1)  i s not  appl i cabl e i n t he case at  

hand because t he st at ut e appl i es t o concur r ent  i nsur ance 

pol i c i es.   We agr ee wi t h Li ber t y Mut ual  and concl ude t hat  Wi s.  

St at .  § 631. 43( 1)  does not  appl y t o successi ve i nsur ance 

pol i c i es.  

¶46 Thi s st at ut e appl i es when t wo condi t i ons ar e met :   

Fi r st ,  t he pol i c i es must  i ndemni f y an i nsur ed agai nst  t he same 

l oss.   See Mar t i n v.  Am.  Fami l y Mut .  I ns.  Co. ,  2002 WI  40,  ¶¶13-
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15,  19,  23,  252 Wi s.  2d 103,  643 N. W. 2d 452 ( di scussi ng when 

pol i c i es pr omi se t o i ndemni f y f or  t he same l oss and advocat i ng a 

case- by- case det er mi nat i on) .   

¶47 Second,  t hi s st at ut e appl i es t o " ot her  i nsur ance"  

pr ovi s i ons.   Sect i on 631. 43( 1)  r ef er s speci f i cal l y t o " ' ot her  

i nsur ance'  pr ovi s i ons"  by pl aci ng quot es ar ound " ot her  

i nsur ance. "   When t he l egi s l at ur e cr eat ed Wi s.  St at .  § 631. 43,  

i t  i ncl uded,  i n par t ,  t he f ol l owi ng not e i n t he Laws of  

Wi sconsi n:    

NOTE:  Thi s sect i on i s adapt ed f r om s.  203. 11, 13 
but  ext ended t o al l  i ndemni t y cover age,  i ncl udi ng t he 
i ndemni t y cover ages i n di sabi l i t y  i nsur ance.  .  .  .   
The most  i mpor t ant  obj ect i ve of  t he l aw i s t o gi ve t he 
i nsur ed f ul l  pr ot ect i on wi t h mi ni mum di f f i cul t y and 
j oi nt  and sever al  l i abi l i t y  does t hat .   The i nsur er s 
may t hen set t l e account s among t hemsel ves.   They wi l l  
usual l y be abl e t o do so by agr eement .   I f  t hey 
cannot ,  a cour t  can do so f i r st  by i nt er pr et i ng t he 
t er ms of  t he pol i c i es and,  wher e t hey ar e 
i nconsi st ent ,  appl y i ng r est i t ut i onar y 
pr i nci pl es.  .  .  .  

Sect i on 41,  ch.  375,  Laws of  1975 ( f oot not e added) .    

                                                 
13 Wi sconsi n St at .  § 203. 11 ( 1973- 74) ,  " Ef f ect  of  ot her  

pol i c i es on same r i sk, "  pr ovi ded i n par t :  

[ T] he i nsur i ng company shal l  not  be l i abl e f or  l oss or  
damage occur r i ng whi l e t he i nsur ed shal l  have any 
ot her  cont r act  of  i nsur ance,  .  .  .  such ot her  or  
addi t i onal  i nsur ance,  .  .  .  shal l  never t hel ess not  
oper at e t o r el i eve t he i nsur i ng company f r om l i abi l i t y  
f or  l oss or  damage occur r i ng whi l e t he i nsur ed shal l  
have such ot her  cont r act  of  i nsur ance .  .  .  .  Subj ect  
t o al l  ot her  t er ms and condi t i ons of  i t s  pol i cy,  each 
i nsur i ng company shal l  be l i abl e f or  i t s  pr opor t i onat e 
shar e of  any such l oss or  damage .  .  .  .  
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¶48 The accept ed meani ng of  " ot her  i nsur ance"  pr ovi s i ons 

does not  i ncl ude appl i cat i on t o successi ve i nsur ance pol i c i es.   

I n Pr ogr essi ve Nor t her n I nsur ance Co.  v.  Hal l ,  2006 WI  13,  288 

Wi s.  2d 282,  709 N. W. 2d 46,  when deal i ng wi t h concur r ent  

pol i c i es,  we st at ed:  

The pur pose of  an " ot her  i nsur ance"  c l ause i s t o 
def i ne whi ch cover age i s pr i mar y and whi ch cover age i s 
excess bet ween pol i c i es.   Wi s.  St at .  § 631. 43( 1) ;  
Remi szewski  v.  Amer i can Fami l y I ns.  Co. ,  2004 WI  App 
175,  ¶ 29,  276 Wi s.  2d 167,  687 N. W. 2d 809 ( c i t i ng 
§ 631. 43( 1) ) .   " ' Ot her  i nsur ance'  c l auses gover n t he 
r el at i onshi p bet ween i nsur er s,  t hey do not  af f ect  t he 
r i ght  of  t he i nsur ed t o r ecover  under  each concur r ent  
pol i cy. "   15 Couch on I nsur ance,  § 219. 1,  at  219- 8 ( 3d 
ed.  1999) .  

I d. ,  ¶27.   " Whenever  t her e ar e t wo pol i c i es t hat  appl y t o t he 

same i nsur ed at  t he same t i me,  t he i ssue of  whi ch pol i cy must  

pay f i r st ——or  whi ch i s pr i mar y and whi ch i s excess——i s deal t  

wi t h by ot her  i nsur ance cl auses. "   Ar nol d P.  Ander son,  Wi sconsi n 

I nsur ance Law § 11. 2 ( 5t h ed.  2004)  ( di scussi ng " ot her  

i nsur ance"  c l auses and r ef er r i ng t o Wi s.  St at .  § 631. 43) ;  see 

al so Dougl as R.  Ri chmond,  I ssues and Pr obl ems i n " Ot her  

I nsur ance, "  Mul t i pl e I nsur ance,  and Sel f - I nsur ance,  22 Pepp.  L.  

Rev.  1373,  1376- 82 ( 1995)  ( di scussi ng " ot her  i nsur ance"  

pr ovi s i ons and st at i ng t hat  " ' [ o] t her  i nsur ance'  r ef er s onl y t o 

t wo or  mor e pol i c i es i nsur i ng t he same r i sk,  and t he same 

i nt er est ,  f or  t he benef i t  of  t he same per son,  dur i ng t he same 

per i od" ) .  

¶49 I n t hi s case,  nei t her  of  t he r equi s i t e condi t i ons ar e 

met ,  and t her ef or e,  Wi s.  St at .  § 631. 43( 1)  does not  appl y.   The 
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i ssue i s not  whi ch of  t wo or  mor e pol i c i es pays f i r st  because 

t he Li ber t y Mut ual  pol i c i es ar e not  concur r ent  pol i c i es bet ween 

compet i ng i nsur er s t hat  appl y  t o t he same t i me per i od.   

Ther ef or e,  t he i nsur ed' s r i ght  t o r ecover  i s not  af f ect ed and 

Wi s.  St at .  § 631. 43 does not  appl y.  

¶50 I n an at t empt  t o l i mi t  t he scope of  Wi s.  St at .  

§ 631. 43,  Li ber t y Mut ual  ar gued t o t hi s cour t  t hat  t hi s st at ut e 

onl y appl i ed i n t he cont ext  of  aut omobi l e pol i c i es.   We di sagr ee 

because t he t ext  of  t he st at ut e does not  suppor t  such a 

r est r i ct i on.   Mor eover ,  t hi s s t at ut e f al l s  under  chapt er  631 

ent i t l ed " I nsur ance Cont r act s Gener al l y"  r at her  t han under  

chapt er  632,  subchapt er  I V,  whi ch i s ent i t l ed " Aut omobi l e and 

Mot or  Vehi c l e I nsur ance. "   Accor di ngl y,  Wi s.  St at .  § 631. 43( 1)  

does not  appl y t o successi ve i nsur ance pol i c i es.  

C.  Al l ocat i on 

¶51 Last l y,  we must  deci de t he ext ent  of  Li ber t y Mut ual ' s 

dut y t o def end and i ndemni f y when t he cl ai mant ' s  al l eged i nj ur y 

does not  occur  ent i r el y wi t hi n a pol i cy per i od.   Pl enco ar gues 

t hat  Li ber t y Mut ual  must  f ul l y  def end t he l awsui t s and t hat  

Li ber t y Mut ual  i s  obl i gat ed t o i ndemni f y al l  sums,  up t o t he 

pol i cy l i mi t s.   Li ber t y Mut ual ,  on t he ot her  hand,  ar gues t hat  

i t  need not  def end nor  i ndemni f y f or  i nj ur y t hat  t akes pl ace 

out si de t he pol i cy per i od.   We concl ude t hat  once t hi s pol i cy i s  

t r i gger ed,  Li ber t y Mut ual  must  f ul l y  def end t he l awsui t  i n i t s 

ent i r et y and t hat  under  i t s pol i cy,  Li ber t y Mut ual  i s  

r esponsi bl e f or  " al l  sums, "  up t o pol i cy l i mi t s,  whet her  t he 
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compensat i on i s f or  damage t hat  occur s " par t l y bef or e and par t l y 

wi t hi n t he pol i cy per i od. "    

¶52 Agai n,  we acknowl edge t hat  cour t s acr oss t he count r y 

have l ar gel y t aken one of  t wo appr oaches.   Some cour t s have 

adopt ed a pr o r at a appr oach t o al l ocat i ng damages. 14  Under  a 

pr o r at a appr oach,  t he i nsur er  i s r esponsi bl e f or  onl y a 

pr o r at a shar e of  t he damages based upon t he year s t hat  i t  

pr ovi ded cover age r el at i ve t o year s when no cover age was 

pur chased.   Thus,  an i nsur er  i s  l i abl e f or  onl y t he damages t hat  

accr ue dur i ng a pol i cy per i od.   Ot her  cour t s have adopt ed an 

" al l  sums"  appr oach. 15  Under  an al l  sums appr oach,  t he i nsur er  

i s r equi r ed t o pay al l  sums t hat  r esul t  f r om bodi l y i nj ur y t hat  

has t r i gger ed a pol i cy.  

¶53 To det er mi ne whi ch pol i c i es ar e t r i gger ed,  Wi sconsi n 

has adopt ed t he cont i nuous t r i gger  t heor y.   Soci et y,  233 

Wi s.  2d 207,  ¶¶8- 9.   Thi s appr oach i s especi al l y usef ul  i n cases 

                                                 
14 See,  e. g. ,  Sec.  I ns.  Co.  of  Har t f or d v.  Lumber mens Mut .  

Cas.  Co. ,  826 A. 2d 107,  118 ( Conn.  2003) ;  Domt ar ,  I nc.  v.  
Ni agar a Fi r e I ns.  Co. ,  563 N. W. 2d 724,  732- 33 ( Mi nn.  1997) ;  
Spar t an Pet r ol .  Co. ,  I nc.  v.  Feder at ed Mut .  I ns.  Co. ,  162 F. 3d 
805,  812 ( 4t h Ci r .  1998) ;  Ol i n Cor p.  v.  I ns.  Co.  of  N.  Am. ,  221 
F. 3d 307,  322- 23 ( 2d Ci r .  2000) ;  Gul f  Chem.  & Met al l ur gi cal  
Cor p.  v.  Associ at ed Met al s & Mi ner al s Cor p. ,  1 F. 3d 365,  371- 73 
( 5t h Ci r .  1993) ;  Commer ci al  Uni on I ns.  Co.  v.  Sepco Cor p. ,  765 
F. 2d 1543,  1544 ( 11t h Ci r .  1985) .  

15 See,  e. g. ,  Her cul es,  I nc.  v.  AI U I ns.  Co. ,  784 A. 2d 481,  
490- 94 ( Del .  Super .  Ct .  2001) ;  Al l st at e I ns.  Co.  v.  Dana Cor p. ,  
759 N. E. 2d 1049,  1058 ( I nd.  2001) ;  Am.  Nat ' l  Fi r e I ns.  Co.  v.  
B&L Tr ucki ng & Const r .  Co. ,  951 P. 2d 250,  253- 54 ( Wash.  1998) ;  
J. H.  Fr ance Ref r act or i es Co.  v.  Al l st at e I ns.  Co. ,  626 A. 2d 502,  
507 ( Pa.  1993) ;  ACandS,  I nc.  v.  Aet na Cas.  & Sur .  Co. ,  764 F. 2d 
968,  974 ( 3d Ci r .  1985) .   
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t hat  i nvol ve an ongoi ng exposur e t o a har mf ul  subst ance wi t h 

har m occur r i ng over  sever al  pol i cy per i ods.   I d.   A pol i cy i s 

t r i gger ed when i nj ur y occur s dur i ng t he pol i cy per i od.   I d. ,  ¶8.   

Under  t he cont i nuous t r i gger  t heor y,  al l  pol i c i es ar e t r i gger ed 

f r om exposur e unt i l  mani f est at i on.   I d.   Under  t he l anguage of  

t hi s pol i cy,  " bodi l y i nj ur y,  s i ckness or  di sease"  " dur i ng t he 

pol i cy per i od"  t r i gger s t he pol i cy.    

¶54 Once a pol i cy i s t r i gger ed,  t he pol i cy r equi r es 

Li ber t y Mut ual  t o " pay on behal f  of  t he i nsur ed al l  sums whi ch 

t he i nsur ed shal l  become l egal l y obl i gat ed t o pay as damages 

because of  Cover age A.  bodi l y i nj ur y or  Cover age B.  pr oper t y 

damage t o whi ch t hi s pol i cy appl i es,  caused by an occur r ence 

.  .  .  . "   However ,  i n t he year s wher e no pol i cy exi st ed,  t her e 

ar e no pol i cy l i mi t s t o be pai d.  

¶55 I n our  anal ysi s ,  we ar e agai n dr i ven by t he pol i cy 

l anguage.   Li ber t y Mut ual ' s pol i cy cont ai ns no l anguage t hat  

l i mi t s i t s obl i gat i on t o a pr o r at a shar e.   I n f act ,  t he pol i cy 

obl i gat es Li ber t y Mut ual  t o pay f or  i nj ur y t hat  occur s " par t l y 

bef or e and par t l y wi t hi n t he pol i cy per i od. "   " [ I ] f  an 

occur r ence gi ves r i se t o Bodi l y I nj ur y or  Pr oper t y Damage whi ch 

occur s par t l y bef or e and par t l y wi t hi n t he pol i cy per i od t he 

l i abi l i t y  of  t he company under  t hi s pol i cy f or  such occur r ence 

shal l  not  exceed $500, 000 .  .  .  . "   I n addi t i on,  even i f  t her e 

i s ar guabl y some l anguage t o suppor t  a pr o r at a al l ocat i on,  t hat  

t oo i s suscept i bl e t o mor e t han one r easonabl e i nt er pr et at i on,  

and as a r esul t ,  we must  const r ue t he pol i cy l anguage i n f avor  

of  cover age.   See Danbeck,  245 Wi s.  2d 186,  ¶10.    
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¶56 Gi ven Li ber t y Mut ual ' s def i ni t i on of  " occur r ence, "  

whi ch i ncl udes " cont i nuous or  r epeat ed exposur e, "  Li ber t y Mut ual  

cont empl at ed a l ong- l ast i ng occur r ence t hat  coul d gi ve r i se t o 

bodi l y i nj ur y over  an ext ended per i od of  t i me;  nonet hel ess,  i t  

f ai l ed t o speci f i cal l y i ncl ude a pr o r at a c l ause.   Mor eover ,  t he 

l anguage of  t he aggr egat e l i abi l i t y  sect i on al so r ef l ect s t hat  

Li ber t y Mut ual  cont empl at ed cover age f or  damages t hat  f al l  

out s i de t he pol i cy per i od.    

¶57 Li ber t y Mut ual  ar gues t hat  t he def i ni t i on of  " bodi l y 

i nj ur y"  suppor t s i t s pr o r at a ar gument .   " Bodi l y i nj ur y"  i s 

def i ned as " bodi l y i nj ur y,  s i ckness or  di sease sust ai ned by any 

per son whi ch occur s dur i ng t he pol i cy per i od,  i ncl udi ng deat h at  

any t i me r esul t i ng t her ef r om. "   As a r esul t ,  Li ber t y Mut ual  

ar gues t hat  t he pol i cy onl y cover s bodi l y i nj ur y t hat  occur s 

dur i ng a pol i cy per i od.   However ,  bodi l y i nj ur y dur i ng t he 

pol i cy per i od i s what  t r i gger s t he pol i cy;  t he def i ni t i on of  

" bodi l y i nj ur y"  i s not  a l i mi t at i on of  l i abi l i t y  c l ause.    

¶58 Li ber t y Mut ual  al so ar gues t hat  i f  Pl enco di d not  

pur chase a pol i cy f or  speci f i c  per i ods of  t i me,  Pl enco shoul d 

not  be awar ded cover age f or  t hose t i mes t hat  i t  di d not  pay f or  

cover age.   Under  t he l anguage of  t hi s pol i cy——once a pol i cy i s 

t r i gger ed by bodi l y i nj ur y,  Li ber t y Mut ual  i s  r esponsi bl e f or  

" al l  sums"  t hat  ar i se out  of  t he i nj ur y,  up t o t hat  pol i cy ' s 

l i mi t s.   

¶59 Li ber t y Mut ual  l ast l y ar gues t hat  by adopt i ng an al l  

sums appr oach,  we ar e r ewr i t i ng t he cont r act .   Thi s ar gument  i s 

puzzl i ng gi ven t hat  no pr o r at a l anguage or  c l ause exi st s i n t he 
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cont r act ,  and i n f act ,  t he phr ase " al l  sums"  i s i n t he body of  

t he pol i cy.   Thus,  t o i nser t  t he pr o r at a l anguage,  we woul d 

have t o r ewr i t e t he i nsur ance pol i cy.    

¶60 I n addi t i on t o our  concl usi on t hat  a pr o r at a appr oach 

does not  appl y t o al l ocat i ng damages her e,  we al so concl ude t hat  

t her e can be no pr o r at a appr oach t o t he dut y t o def end.   Under  

Wi sconsi n l aw,  i f  cover age exi st s,  an i nsur er  must  def end t he 

ent i r e sui t  even t hough some of  t he al l egat i ons f al l  out s i de t he 

scope of  cover age.   U. S.  Fi r e I ns.  Co.  v.  Good Humor  Cor p. ,  173 

Wi s.  2d 804,  824- 25,  496 N. W. 2d 730 ( Ct .  App.  1993) .   Her e,  t he 

same pr i nci pl e appl i es.   We do not  base t he scope of  a dut y t o 

def end upon whet her  some al l egat i ons f al l  out s i de of  t he 

compl ai nt  or  whet her  some of  t he damages f al l  par t l y wi t hi n and 

par t l y out si de of  a pol i cy per i od.   I f  t he dut y t o def end 

ar i ses,  t he i nsur er  must  def end t he l awsui t  i n i t s ent i r et y.  

V.  CONCLUSI ON 

¶61 We concl ude t hat  under  t he l anguage i n t hi s pol i cy and 

t he f act s of  t hi s case,  each cl ai mant ' s r epeat ed exposur e i s one 

occur r ence;  Wi s.  St at .  § 631. 43( 1)  does not  appl y t o successi ve 

i nsur ance pol i c i es;  and once t hi s pol i cy i s t r i gger ed,  Li ber t y  

Mut ual  must  f ul l y  def end t he l awsui t  i n i t s ent i r et y and pay f or  

al l  sums up t o t he pol i cy l i mi t s t hat  Pl enco i s obl i gat ed t o pay 

because of  t he i nj ur y.   The pol i cy l anguage her e does not  

suppor t  a pr o r at a al l ocat i on of  damages.  

By the Court.—Cer t i f i ed quest i ons of  l aw answer ed and cause 

r emanded t o t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h 

Ci r cui t .  
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¶62 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

Sevent h Ci r cui t  Cour t  of  Appeal s cer t i f i ed t o t hi s cour t  t he 

f ol l owi ng t hr ee quest i ons of  l aw t hat ,  accor di ng t o t he 

cer t i f i cat i on memor andum of  t he f eder al  cour t  of  appeal s,  ar e 

" unr esol ved by Wi sconsi n appel l at e cour t s and ar e l i kel y t o 

r ecur  i n f ut ur e l awsui t s: "    

( 1)  What  const i t ut es an " occur r ence"  i n an i nsur ance 
cont r act  when exposur e i nj ur i es ar e sust ai ned by 
numer ous i ndi v i dual s,  at  var yi ng geogr aphi cal  
l ocat i ons,  over  many year s;   

( 2)  Whet her  Wi sconsi n St at ut e § 631. 43( 1)  appl i es t o 
successi ve i nsur ance pol i c i es;  and  

( 3)  Whet her  Wi sconsi n cour t s woul d adopt  an " al l  sums"  
or  pr o r at a al l ocat i on appr oach t o det er mi ni ng 
l i abi l i t y  when an i nj ur y spans mul t i pl e,  successi ve 
i nsur ance pol i c i es.  

¶63 Thi s cour t  agr eed t o r espond t o t he t hr ee quest i ons of  

l aw pur suant  t o Wi s.  St at .  § 821. 01. 1  Thi s cour t ' s  f unct i on 

                                                 
1 Wi sconsi n St at .  § 821. 01 pr ovi des as f ol l ows:  

The supr eme cour t  may answer  quest i ons of  l aw 
cer t i f i ed t o i t  by t he supr eme cour t  of  t he Uni t ed 
St at es,  a cour t  of  appeal s of  t he Uni t ed St at es or  t he 
hi ghest  appel l at e cour t  of  any ot her  st at e when 
r equest ed by t he cer t i f y i ng cour t  i f  t her e ar e  
i nvol ved i n any pr oceedi ng bef or e i t  quest i ons of  l aw 
of  t hi s st at e whi ch may be det er mi nat i ve of  t he cause 
t hen pendi ng i n t he cer t i f y i ng cour t  and as t o whi ch 
i t  appear s t o t he cer t i f y i ng cour t  t her e i s no 
cont r ol l i ng pr ecedent  i n t he deci s i ons of  t he supr eme 
cour t  and t he cour t  of  appeal s of  t hi s st at e.   
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under  cer t i f i cat i on i s not  t o deci de t he case but  t o r espond t o 

quest i ons of  Wi sconsi n l aw so t hat  t he f eder al  cour t  may appl y 

t he Wi sconsi n l aw i n deci di ng t he case.    

¶64 As t he f eder al  cour t  of  appeal s r emi nds us i n i t s 

cer t i f i cat i on memor andum,  cer t i f i cat i on i s not  appr opr i at e when 

r esol ut i on of  t he i ssues has l i mi t ed pr ecedent i al  ef f ect .   

Cer t i f i cat i on i s appr opr i at e,  accor di ng t o t he f eder al  cour t  of  

appeal s,  when r esol ut i on of  cont r act  quest i ons " wi l l  be usef ul  

beyond t he par amet er s of  t he i nst ant  di sput e. "  

¶65 The maj or i t y opi ni on cor r ect l y st at es t hat  i n an 

i nsur ance cover age di sput e such as t hi s one,  a cour t  begi ns i t s 

anal ysi s by t ur ni ng t o t he l anguage of  t he pol i cy.   Maj or i t y 

op. ,  ¶30.   I f  t he common and or di nar y meani ng of  t he pol i cy 

l anguage yi el ds a r esul t ,  t her e i s no occasi on t o t ur n t o 

pr i nci pl es der i ved f r om t he case l aw.   Maj or i t y  op. ,  ¶27.   The 

maj or i t y opi ni on al so obser ves t hat  " t he t er ms of  t he i nsur ance 

pol i cy ar e not  al ways suf f i c i ent ,  st andi ng al one,  t o per mi t  a 

def i ni t i ve det er mi nat i on[ . ] "   Maj or i t y op. ,  ¶35 ( c i t i ng Ni cor ,  

I nc.  v.  Associ at ed El ec.  & Gas I ns.  Ser vs.  Lt d. ,  860 N. E. 2d 280,  

                                                                                                                                                             
Under  t hi s st at ut e,  t he cer t i f y i ng cour t  ( her e t he f eder al  

cour t  of  appeal s)  r et ai ns j ur i sdi ct i on of  t he case.   Thi s 
cer t i f i cat i on pr ocess i s ent i r el y di st i nct  f r om t he pr ocess used 
when we accept  cer t i f i cat i on f r om our  own Wi sconsi n cour t  of  
appeal s under  Wi s.  St at .  § 808. 05( 2) .   I n t hose cases,  we accept  
j ur i sdi ct i on of  t he ent i r e case,  and our  st andar d pr act i ce i s t o 
deci de al l  i ssues r ai sed i n t he br i ef s,  r at her  t han t o l i mi t  our  
r esponse t o t he di st i nct  quest i ons of  Wi sconsi n l aw r ai sed i n 
t he cer t i f i cat i on memor andum of  t he Wi sconsi n cour t  of  appeal s.   
See Jackson Count y v.  DNR,  2006 WI  96,  ¶¶42- 48,  293 Wi s.  2d 497,  
717 N. W. 2d 713 ( Abr ahamson,  C. J. ,  concur r i ng i n par t ,  di ssent i ng 
i n par t ) .  
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287 ( I l l .  2006) .   Her e,  t he Sevent h Ci r cui t  Cour t  of  Appeal s 

c l ear l y concl uded t hat  t he pol i cy l anguage al one was 

i nsuf f i c i ent  t o r esol ve t he di sput e.   I f  t he pol i cy l anguage 

wer e suf f i c i ent  or  Wi sconsi n l aw wer e cl ear ,  t he Sevent h Ci r cui t  

Cour t  of  Appeal s woul d not  have cer t i f i ed t hese quest i ons.  

¶66 Because t he maj or i t y t r i es so har d t o l i mi t  i t s  

opi ni on t o t he l anguage of  t he i nsur ance pol i c i es at  i ssue and 

t he par t i cul ar i zed f act s of  t he i nst ant  case,  I  am concer ned 

t hat  t he maj or i t y opi ni on has not  r esponded t o t he cer t i f i ed 

quest i ons of  l aw but  has i nst ead deci ded t he mer i t s of  t he 

i nst ant  case.   I  do not  agr ee wi t h t hi s appr oach t owar d t he 

cer t i f i ed quest i ons.  

¶67 The maj or i t y,  i n my opi ni on,  does what  Li ber t y Mut ual  

f ear ed:  Cer t i f i cat i on has al l owed Pl enco t o get  a deci s i on on 

t he mer i t s of  t he case f r om t hi s cour t  i nst ead of  f r om t he 

f eder al  cour t  i n whi ch Pl enco br ought  i t s sui t .   Li ber t y Mut ual  

obj ect ed t o cer t i f i cat i on,  ur gi ng t he f eder al  cour t  t o bi nd 

Pl enco t o i t s chosen f eder al  f or um. 2  By t he maj or i t y ' s deci s i on,  

Pl enco has succeeded,  i n ef f ect ,  i n " r emovi ng"  i t s f eder al  case 

t o t he st at e cour t  f or  a deci s i on.   Thi s i s not  t he pur pose of  a 

f eder al  cour t ' s  cer t i f y i ng quest i ons of  l aw t o t hi s cour t .   I f  

t he cer t i f i ed quest i ons cannot  be answer ed by set t i ng f or t h 

Wi sconsi n l aw,  t hi s cour t  shoul d r et ur n t he cer t i f i ed quest i ons 

unanswer ed.  

                                                 
2 Sevent h Ci r cui t  Cour t  of  Appeal s,  cer t i f i cat i on 

memor andum.  
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¶68 The par t i es br i ef ed t he f i r st  and t hi r d i ssues 

di scussi ng separ at el y t he l anguage of  t he i nsur ance pol i c i es and 

r el evant  Wi sconsi n l aw.   The par t i es br i ef ed t he second i ssue 

di scussi ng onl y Wi sconsi n l aw.   The maj or i t y opi ni on does not  

decoupl e i t s di scussi on of  t he t ext  of  t he i nsur ance pol i c i es 

and i t s di scussi on of  r el evant  Wi sconsi n l aw,  ul t i mat el y  

deci di ng t he f i r st  and t hi r d cer t i f i ed quest i ons of  l aw on t he 

basi s of  t he l anguage of  t he i nsur ance pol i cy and t he f act s of  

t he i nst ant  case. 3  I  shal l  f ocus on Wi sconsi n l aw,  as t he 

cer t i f i cat i on r equest s.   The emphasi s of  t hi s  concur r ence i s 

t her ef or e di f f er ent  f r om t he emphasi s of  t he maj or i t y opi ni on.   

I  bel i eve t he concur r ence i s mor e i n keepi ng wi t h Wi s.  St at .  

§ 821. 01,  t he st at ut e gover ni ng our  answer i ng cer t i f i ed 

quest i ons.  

¶69 Because I  wr i t e a concur r ence,  not  a maj or i t y  opi ni on,  

my anal ysi s of  Wi sconsi n l aw i n r espondi ng t o t he cer t i f i ed 

quest i ons i s br i ef ,  c i t i ng t o an expl anat i on of  Wi sconsi n l aw i n 

t he maj or i t y opi ni on whenever  possi bl e.   As I  see i t ,  t he 

f eder al  cour t  wi l l  t hen have t o i nt er pr et  t he i nsur ance pol i c i es 

and appl y Wi sconsi n l aw as set  f or t h by t hi s cour t .      

I  

¶70 I  concl ude as a mat t er  of  Wi sconsi n l aw,  as does t he 

maj or i t y opi ni on,  t hat  because each cl ai mant ' s i nj ur y- causi ng 

exposur e t o asbest os occur r ed at  di f f er ent  t i mes,  di f f er ent  

l ocat i ons,  and under  a var i et y of  c i r cumst ances,  i nvol v i ng 

                                                 
3 Maj or i t y op. ,  ¶¶4,  29,  43,  51,  55,  59,  61.  
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di f f er ent  pr oduct s over  a 33- year  per i od,  each cl ai mant ' s 

exposur e must  be vi ewed as a separ at e occur r ence. 4   

¶71 Li ber t y Mut ual  ar gues t hat  t housands of  di spar at e 

c l ai ms i nvol v i ng t housands of  c l ai mant s al l egi ng exposur e t o 

di f f er ent  asbest os- cont ai ni ng Pl enco pr oduct s,  occur r i ng over  

many decades and at  numer ous l ocat i ons acr oss t he count r y,  

const i t ut e one occur r ence and t hat  Pl enco' s i nsur ance cover age 

f or  asbest os c l ai ms i s l i mi t ed t o a s i ngl e pr i mar y pol i cy 

( $500, 000)  f or  1977- 1984 and one excess pol i cy ( $10 mi l l i on)  f or  

1971- 1988.   Li ber t y Mut ual  asser t s t hat  t he f ocus i n Wi sconsi n 

l aw i s on t he under l y i ng c i r cumst ance t hat  caused t he i nj ur y 

r at her  t han on t he number  of  per sons i nj ur ed.   Accor di ngl y,  

Li ber t y Mut ual  asser t s t hat  mul t i pl e i nj ur i es wi t h a s i ngl e 

cause count  as a s i ngl e occur r ence.  

¶72 I  agr ee wi t h Li ber t y Mut ual  t hat  an occur r ence under  

Wi sconsi n l aw can be ongoi ng and span a subst ant i al  amount  of  

t i me but  st i l l  be one occur r ence wi t hi n Wi sconsi n l aw. 5  

¶73 Wi sconsi n has adopt ed t he " cause"  anal ysi s,  not  t he 

" ef f ect "  t est ,  f or  det er mi ni ng t he number  of  occur r ences.   The 

f ocus of  t he " cause"  anal ysi s i n a mul t i pl e i nj ur y s i t uat i on i s 

on t he uni nt er r upt ed nat ur e and cl oseness i n t i me and l ocat i on 

bet ween t he event  and i t s consequent  i nj ur i es.   Ti mi ng and 

                                                 
4 Maj or i t y op. ,  ¶¶36- 38,  41.  

5 See,  e. g. ,  Soci et y I ns.  v.  Town of  Fr ankl i n,  2000 WI  App 
35,  ¶7,  233 Wi s.  2d 207,  607 N. W. 2d 342 ( par t i es do not  di sput e 
one cont i nuous occur r ence when damage was f r om pol l ut i on at  one 
geogr aphi cal  s i t e) .   
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l ocat i on ar e t her ef or e cr i t i cal  f act or s i n assessi ng whet her  

t her e i s a s i ngl e occur r ence or  mul t i pl e occur r ences.    

¶74 Our  cour t  has expl ai ned t he " cause"  t est  i n Ol sen v.  

Moor e,  56 Wi s.  2d 340,  349,  202 N. W. 2d 236 ( 1972) ,  as f ol l ows:  

I f  v i ewed f r om t he poi nt  of  v i ew of  a cause,  i t  woul d 
appear  t hat  a s i ngl e,  uni nt er r upt ed cause whi ch 
r esul t s i n a number  of  i nj ur i es or  separ at e i nst ances 
of  pr oper t y damage i s yet  one " acci dent "  or  
" occur r ence. "   I f ,  however ,  t hat  cause i s i nt er r upt ed 
or  r epl aced by anot her  cause t he chai n of  causat i on i s 
br oken and mor e t han one acci dent  or  occur r ence has 
t aken pl ace.   

¶75 The i nst ant  case does not  pr esent  one uni nt er r upt ed 

and cont i nui ng cause under  Wi sconsi n l aw,  as Li ber t y Mut ual  

cont ends.   Ther e i s no basi s under  t he Wi sconsi n " cause"  

anal ysi s f or  aggr egat i ng event s wi del y separ at ed i n t i me,  space 

and ci r cumst ances i nt o one occur r ence. 6  Li ber t y Mut ual ' s 

posi t i on sweeps t oo br oadl y,  and t he r esul t  i t  r eaches 

chal l enges common sense.    

I I  

¶76 I  concl ude,  as mat t er  of  l aw,  as does t he maj or i t y 

opi ni on,  t hat  Wi s.  St at .  § 631. 43( 1)  does not  appl y t o 

successi ve i nsur ance pol i c i es.   See maj or i t y op. ,  ¶¶44- 50.    

                                                 
6 For  s i mi l ar  anal ysi s,  see,  e. g. ,  St onewal l  I ns.  Co.  v.  

Asbest os Cl ai ms Mgt .  Cor p. ,  73 F. 3d 1178 ( 2d Ci r .  1995) ;  
Pi t t sbur gh Cor ni ng Co.  v.  Tr avel er s I ndem.  Co. ,  1988 WL 5302 
( E. D.  Pa.  1988) ;  Commer ci al  Uni on I ns.  Co.  v.  Por t er  Hayden Co. ,  
698 A. 2d 1167 ( Md.  Ct .  Spec.  App.  1997) ;  Mason v.  Home I ns.  Co.  
of  I l l . ,  532 N. E. 2d 526 ( I l l .  Ct .  App.  1988) .  

Ot her  cour t s have concl uded t hat  pl aci ng a pr oduct  i n t he 
st r eam of  commer ce i s one occur r ence.   See cases ci t ed i n 
maj or i t y opi ni on at  not e 7.  
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I I I  

¶77 I  agr ee wi t h t he maj or i t y opi ni on t hat  Wi sconsi n 

cour t s woul d adopt  an " al l  sums"  appr oach t o al l ocat i ng damages 

and t he dut y t o def end when an i nj ur y spans mul t i pl e,  successi ve 

i nsur ance pol i c i es.   See maj or i t y op. ,  ¶¶51- 54,  60.     

¶78 For  t he r easons set  f or t h I  wr i t e separ at el y.  
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¶79 MI CHAEL J.  GABLEMAN,  J.  (concurring in part, 

dissenting in part).   

¶80 I  concur  i n t he maj or i t y opi ni on t o t he ext ent  i t  

hol ds t hat  each exposed cl ai mant  const i t ut es a separ at e 

occur r ence and t hat  t he non- cumul at i on c l ause i s  not  v i ol at i ve 

of  Wi s.  St at .  § 631. 43( 1) .   However ,  t he pol i c i es i ssued t o 

Pl enco by Li ber t y Mut ual ,  by t hei r  pl ai n l anguage,  do not  appl y 

t o t hose por t i ons of  bodi l y i nj ur y whi ch occur r ed dur i ng t he 

t i me per i ods i n whi ch Pl enco el ect ed t o not  pur chase i nsur ance 

cover age f r om Li ber t y Mut ual .   The r eason t he pol i c i es do not  so 

appl y i s t hat  no such pol i c i es wer e i n exi st ence dur i ng t hose 

per i ods.   Ther ef or e,  I  r espect f ul l y di ssent  i n par t  f r om t he 

deci s i on of  t he maj or i t y,  aut hor ed by my l ear ned and r espect ed 

col l eague.  

I .  THE POLI CY LANGUAGE 

¶81 To const r ue t he l anguage of  t he pol i cy at  i ssue so as 

t o r equi r e Li ber t y Mut ual  t o i ndemni f y f or  " al l  sums"  i s t o 

ef f ect uat e by j udi c i al  f i at  pol i cy cover age wher e none has been 

pur chased and none has been pr ovi ded.   I t  i s ,  i n ef f ect ,  t o 

r ewar d t he uni nsur ed cor por at i on f or  i t s f ai l ur e t o pur chase 

i nsur ance cover age by r equi r i ng i t s uncompensat ed pr ovi s i on,  a 

condi t i on nei t her  suppor t ed by a f ai r  and compr ehensi ve r eadi ng 

of  t he ent i r e pol i cy nor  cont empl at ed by t he par t i es. 1  

                                                 
1 See Pub.  Ser v.  Co.  of  Col o.  v.  Wal l i s  and Cos. ,  986 P. 2d 

924,  939- 40 ( Col o.  1999) ( not i ng t hat  t he j oi nt  and sever al  
al l ocat i on appr oach " cr eat es a f al se equi val ence bet ween an 
i nsur ed who has pur chased i nsur ance cover age cont i nuousl y f or  
many year s and an i nsur ed who has pur chased onl y one year  of  
i nsur ance cover age" ) .  



No.   2008AP333- CQ. mj g 

 

2 
 

¶82 Thi s cour t  shoul d decl i ne t o gr ant  cover age f or  

per i ods i n whi ch none was bar gai ned f or  by appl y i ng a t i me- on-

t he- r i sk pr o r at a al l ocat i on of  a l oss bet ween successi ve 

i nsur er s and t he i nsur ed when an occur r ence t akes pl ace par t l y 

out si de pol i cy per i ods.   Under  t he t i me- on- t he- r i sk pr o r at a 

appr oach,  each i nsur er  i s l i abl e onl y f or  t he por t i on of  

occur r ence t aki ng pl ace whi l e t hat  i nsur er  i s on t he r i sk.   A 

cor ol l ar y t o t hi s appr oach i s t hat  t he i nsur ed r et ai ns t he r i sk 

dur i ng any per i od f or  whi ch i t  di d not  pur chase i nsur ance.  

A.  Pr o r at a Al l ocat i on 

¶83 The maj or i t y st at es t hat  t he pr o r at a appr oach i s 

cont r ar y t o t he pol i c i es '  pl ai n l anguage,  par t l y because t he 

wor ds " al l  sums"  appear  i n t he pol i c i es and t he wor ds " pr o r at a"  

do not .   However ,  cour t s i n sever al  j ur i sdi ct i ons have 

i nt er pr et ed pol i cy l anguage essent i al l y  i dent i cal  t o t he " al l  

sums"  l anguage at  i ssue i n t he pr esent  case2 and have det er mi ned 

t hat  l anguage t o r equi r e a pr o r at a met hod of  al l ocat i on.  Those 

j ur i sdi ct i ons i ncl ude t he Uni t ed St at es Cour t s of  Appeal s f or  

t he Second,  Thi r d,  Four t h,  Si xt h,  Sevent h,  and Ei ght h Ci r cui t s,  

Col or ado,  Connect i cut ,  Del awar e,  I l l i noi s,  Kansas,  Loui s i ana,  

Mar yl and,  Mi chi gan,  Mi nnesot a,  New Hampshi r e,  New Jer sey,  New 

                                                 
2 The phr ases " al l  sums"  and " dur i ng t he pol i cy per i od"  ar e 

common t o t he pol i cy of  al l  of  t hese cases,  wi t h onl y s l i ght  
var i at i ons as t o whet her  t he quot ed por t i on of  t he pol i cy r ef er s 
t o occur r ences t aki ng pl ace dur i ng t he pol i cy per i od or  i nst ead 
ment i ons t he bodi l y i nj ur y or  pr oper t y damage t aki ng pl ace 
dur i ng t he pol i cy per i od.  
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Yor k,  and Ver mont . 3 Many of  t hose cour t s appl i ed pr o r at a 

al l ocat i on i n conj unct i on wi t h t he cont i nuous t r i gger  appr oach 

                                                 
3 Nat i onwi de I ns.  Co.  v.  Cent .  Mo.  El ec.  Coop. ,  I nc. ,  278 

F. 3d 742 ( 8t h Ci r .  2001) ( appl y i ng Mi ssour i  l aw) ;  Sybr on 
Tr ansi t i on Cor p.  v.  Sec.  I ns.  of  Har t f or d,  258 F. 3d 595 ( 7t h 
Ci r .  2001) ( appl y i ng New Yor k l aw) ;  Ol i n Cor p.  v.  I ns.  Co.  of  N.  
Am. ,  221 F. 3d 307 ( 2d Ci r .  2000) ( appl y i ng New Yor k l aw) ;  Spar t an 
Pet r o.  Co. ,  I nc.  v.  Feder at ed Mut .  I ns.  Co. ,  162 F. 3d 805 ( 4t h 
Ci r .  1998) ( appl y i ng Sout h Car ol i na l aw) ;  Chem.  Leaman Tank 
Li nes,  I nc.  v.  Aet na Cas.  and Sur .  Co. ,  89 F. 3d 976 ( 3d Ci r .  
1996) ( appl y i ng New Jer sey l aw) ;  St onewal l  I ns.  Co.  v.  Asbest os 
Cl ai ms Mgmt .  Cor p. ,  73 F. 3d 1178 ( 2d Ci r .  1995) ( appl y i ng New 
Yor k and Texas l aw) ;  I ns.  Co.  of  N.  Am.  v.  For t y- Ei ght  
I nsul at i ons,  I nc. ,  633 F. 2d 1212 ( 6t h Ci r .  1980) ( appl y i ng 
I l l i noi s and New Jer sey l aw) ;  Pub.  Ser v.  Co.  of  Col o.  v.  Wal l i s 
and Cos. ,  986 P. 2d 924 ( Col o.  1999) ;  Sec.  I ns.  Co.  of  Har t f or d 
v.  Lumber mens Mut .  Cas.  Co. ,  826 A. 2d 107 ( Conn.  2003) ;  E. I .  du 
Pont  de Nemour s and Co.  v.  Admi r al  I ns.  Co. ,  No.  89C- AU- 99,  1995 
Del .  Super .  LEXI S 488,  1995 WL 654020 ( Del .  Super .  Ct .  1995) ;  
Mo.  Pac.  R. R.  Co.  v.  I nt ' l  I ns.  Co. ,  679 N. E. 2d 801 ( I l l .  App.  
Ct .  1997) ;  Out boar d Mar i ne Cor p.  v.  Li ber t y Mut .  I ns.  Co. ,  670 
N. E. 2d 740 ( I l l .  App.  Ct .  1996) ;  At chi son,  Topeka & Sant a Fe Ry.  
Co.  v.  St onewal l  I ns.  Co. ,  71 P. 3d 1097 ( Kan.  2003) ;  Nor f ol k S.  
Cor p.  v.  Cal .  Uni on I ns.  Co. ,  859 So.  2d 201 ( La.  Ct .  App.  
2003) ;  Mayor  and Ci t y Counci l  of  Bal t i mor e v.  Ut i ca Mut .  I ns.  
Co. ,  802 A. 2d 1070 ( Md.  Ct .  Spec.  App.  2002) ;  Ar co I ndus.  Cor p.  
v.  Am.  Mot or i st s I ns.  Co. ,  594 N. W. 2d 61 ( Mi ch.  Ct .  App.  1998) ;  
Domt ar ,  I nc.  v.  Ni agar a Fi r e I ns.  Co. ,  552 N. W. 2d 738 ( Mi nn.  Ct .  
App.  1996) ;  Ener gyNor t h Nat ur al  Gas,  I nc.  v.  Cer t ai n 
Under wr i t er s at  Ll oyd’ s,  934 A. 2d 517 ( N. H.  2007) ;  Owens-
I l l i noi s,  I nc.  v.  Uni t ed I ns.  Co. ,  650 A. 2d 974 ( N. J.  
1994) ;  Consol .  Edi son Co.  of  N. Y.  v.  Al l st at e I ns.  Co. ,  774 
N. E. 2d 687 ( N. Y.  2002) ;  Towns v.  N.  Sec.  I ns.  Co. ,  ___ A. 2d ___,  
2008 Vt .  98 ( Vt .  2008) .  
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as f ol l owed i n Wi sconsi n. 4  Addi t i onal l y,  cour t s i n Kent ucky and 

Ut ah have r equi r ed pr o r at a al l ocat i on i n cases i n whi ch t he 

opi ni ons speci f y t hat  t he pol i cy obl i gat ed t he i nsur er  t o pay 

" al l  sums"  t he i nsur ed became l egal l y obl i gat ed t o pay as 

damages due t o bodi l y i nj ur y or  pr oper t y damage caused by an 

occur r ence,  but  t he opi ni ons wer e si l ent  as t o whet her  t he 

pol i c i es l i mi t ed cover age t o occur r ences,  i nj ur y,  or  damage 

t aki ng pl ace " dur i ng t he pol i cy per i od. " 5  Mor eover ,  t he Uni t ed 

St at es Cour t  of  Appeal s f or  t he Fi f t h Ci r cui t  appl i ed pr o r at a 

al l ocat i on f or  a pol i cy t hat  bound t he i nsur er  t o pay " t hose 

sums"  t hat  t he i nsur er  became obl i gat ed t o pay because of  bodi l y 

i nj ur y or  pr oper t y damage " t o whi ch t hi s i nsur ance appl i es. " 6   

¶84 Pl enco uses t he " al l  sums"  l abel  t o gr eat  ef f ect  i n a 

boot st r appi ng ar gument  by poi nt i ng t o t he " al l  sums"  l anguage i n 

                                                 
4 Chem.  Leaman Tank Li nes,  I nc.  v.  Aet na Cas.  and Sur .  Co. ,  

89 F. 3d 976 ( 3d Ci r .  1996) ;  Pub.  Ser v.  Co.  of  Col o.  v.  Wal l i s  
and Cos. ,  986 P. 2d 924 ( Col o.  1999) ;  Sec.  I ns.  Co.  of  Har t f or d 
v.  Lumber mens Mut .  Cas.  Co. ,  826 A. 2d 107 ( Conn.  2003) ;  E. I .  du 
Pont  de Nemour s and Co.  v.  Admi r al  I ns.  Co. ,  No.  89C- AU- 99,  1995 
Del .  Super .  LEXI S 488,  1995 WL 654020 ( Del .  Super .  Ct .  1995) ;  
Out boar d Mar i ne Cor p.  v.  Li ber t y Mut .  I ns.  Co. ,  670 N. E. 2d 740 
( I l l .  App.  Ct .  1996) ;  At chi son,  Topeka & Sant a Fe Ry.  Co.  v.  
St onewal l  I ns.  Co. ,  71 P. 3d 1097 ( Kan.  2003) ;  Mayor  and Ci t y 
Counci l  of  Bal t i mor e v.  Ut i ca Mut .  I ns.  Co. ,  802 A. 2d 1070 ( Md.  
Ct .  Spec.  App.  2002) ;  Ener gyNor t h Nat ur al  Gas,  I nc.  v.  Cer t ai n 
Under wr i t er s at  Ll oyd' s,  934 A. 2d 517 ( N. H.  2007) ;  Owens-
I l l i noi s,  I nc.  v.  Uni t ed I ns.  Co. ,  650 A. 2d 974 ( N. J.  
1994) ;  Towns v.  N.  Sec.  I ns.  Co. ,  ___ A. 2d ___,  2008 Vt .  98 ( Vt .  
2008) .  

5 Aet na Cas.  & Sur .  Co.  v.  Commonweal t h of  Ky. ,  179 S. W. 3d 
830 ( Ky.  2005) ;  Shar on St eel  Cor p.  v.  Aet na Cas.  and Sur .  Co. ,  
931 P. 2d 127 ( Ut ah 1997) .  

6 Gul f  Chem.  and Met al l ur gi cal  Cor p.  v.  Associ at ed Met al s & 
Mi ner al s Cor p. ,  1 F. 3d 365 ( 5t h Ci r .  1993) ( appl y i ng Texas l aw) .  
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t he pol i cy as j ust i f i cat i on f or  adopt i ng what  i t  cal l s t he " al l  

sums"  al l ocat i on met hod. 7  

¶85 The pl ai n l anguage of  t he pol i cy r el i eves Li ber t y 

Mut ual  f r om i ndemni f y i ng Pl enco f or  any por t i on of  an occur r ence 

t aki ng pl ace i n par t  out s i de t he per i od of  a Li ber t y Mut ual  

pol i cy.   The Compr ehensi ve Gener al  Li abi l i t y  ( " CGL" )  pol i cy at  

i ssue her e,  l i ke al most  ever y ot her  st andar di zed CGL pol i cy,  

pr ovi des t hat  t he i nsur er  " wi l l  pay on behal f  of  t he i nsur ed al l  

sums whi ch t he i nsur ed shal l  become obl i gat ed t o pay as damages 

because of  .  .  .  bodi l y i nj ur y or  .  .  .  pr oper t y damage t o whi ch 

t he pol i cy appl i es,  caused by an occur r ence .  .  .  . "   The pol i cy 

def i ni t i ons of  bot h " bodi l y i nj ur y"  and " pr oper t y damage"  ar e 

l i mi t ed t o t hat  " whi ch occur s dur i ng t he pol i cy per i od .  .  .  . "   

Thus,  t he pl ai n l anguage of  t he pol i cy makes cl ear  t hat  Pl enco 

has pur chased cover age onl y f or  bodi l y i nj ur y  and pr oper t y  

damage t aki ng pl ace dur i ng t he pol i cy per i od,  and t hat  t her e i s 

no pr ovi s i on of  cover age f or  per i ods f or  whi ch no i nsur ance has 

been pur chased.   

¶86 The maj or i t y c l ai ms t hat  t he pol i cy ' s l i mi t at i on of  

cover age t o bodi l y i nj ur y or  pr oper t y damage " whi ch occur s 

dur i ng t he pol i cy per i od"  i s act ual l y onl y a descr i pt i on of  t he 

                                                 
7 The name assi gned t o t he al l ocat i on met hod cannot  dr i ve 

our  anal ysi s because t her e i s no l i mi t  t o t he l abel s t hat  coul d 
be appl i ed t o any par t i cul ar  al l ocat i on met hod.   For  i nst ance,  
one cour t ,  i n r ej ect i ng j oi nt  and sever al  al l ocat i on,  r ef er r ed 
t o i t  as t he " pi ck- and- choose"  al l ocat i on met hod whi ch al l ows 
i nsur eds t o consi der  an occur r ence t aki ng pl ace over  many year s,  
dur i ng some of  whi ch t her e was no cover age,  pi ck a year  f or  
whi ch t her e was cover age,  and t hen choose t o assi gn t he ent i r et y 
of  damages t o t hat  year .   See Pub.  Ser v.  Co.  of  Col o.  v.  Wal l i s  
and Cos. ,  986 P. 2d 924 ( Col o.  1999) .    
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t r i gger  f or  t he pol i cy,  and t hat  i t  does not  det er mi ne t he scope 

of  l i abi l i t y  once t r i gger ed.   Maj or i t y op. ,  ¶57.   The pr i mar y 

f aul t  wi t h t hi s c l ai m i s i t s s i l ence as t o what  t hen ser ves as 

t he t r i gger  f or  cover age f or  i nj ur i es and damages t hat  

i ndi sput abl y t ook pl ace dur i ng a t i me when Pl enco chose t o 

pr oceed sel f - i nsur ed and Li ber t y Mut ual  t her ef or e i ssued no 

pol i c i es.   The phr ase " whi ch occur s dur i ng t he pol i cy per i od"  

cannot  be mer el y t r i gger  l anguage because,  under  t hat  l ogi c,  

dur i ng any per i od f or  whi ch t her e was no pol i cy t her e woul d,  by 

def i ni t i on,  be no such t r i gger  phr ase and,  t her ef or e,  no 

cover age,  yet  t he maj or i t y ur ges exact l y t he opposi t e r esul t .   I  

mai nt ai n t hat  i nj ur i es t aki ng pl ace when no pol i cy i s i n ef f ect  

cannot  t r i gger  an expi r ed pr evi ous pol i cy,  a non- exi st ent  pol i cy  

f or  t he cur r ent  per i od,  or  any f ut ur e pol i cy t hat  may be 

pur chased.   Thi s posi t i on i s i n har mony wi t h t he cont i nuous 

t r i gger  appr oach,  as i l l ust r at ed by t he pr evi ousl y c i t ed cases 

f r om t en j ur i sdi ct i ons appl y i ng a cont i nuous t r i gger  anal ysi s 

whi l e al so appl y i ng pr o r at a al l ocat i on t o al l ow i nsur ance 

cover age onl y f or  t hose per i ods f or  whi ch t he i nsur ed pur chased 

such cover age.   See cases ci t ed supr a not e 4.  

¶87 The maj or i t y i ncompl et el y quot es a por t i on of  t he 

pol i cy ' s Combi ned Si ngl e Aggr egat e Li mi t  of  Li abi l i t y  

Endor sement  i n or der  t o c l ai m t hat  t he pol i cy ' s pl ai n l anguage 

suppor t s i mposi t i on of  cover age t hat  was never  r equest ed or  pai d 

f or .  Maj or i t y op. ,  ¶55.   The maj or i t y of f er s as i t s basi s t hi s  

f i r st  por t i on:  " [ I ] f  an occur r ence gi ves r i se t o Bodi l y I nj ur y 

or  Pr oper t y Damage whi ch occur s par t l y bef or e and par t l y wi t hi n 
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t he pol i cy per i od t he l i abi l i t y  of  [ Li ber t y Mut ual ]  under  t hi s 

pol i cy f or  such occur r ence shal l  not  exceed $500, 000 .  .  .  . "  

I d.   However ,  t he maj or i t y ' s anal ysi s f ai l s  t o acknowl edge t hat  

t he quot ed pr ovi s i on cont i nues:  " mi nus t he t ot al  of  al l  payment s 

made wi t h r espect  t o such occur r ence under  a pr evi ous pol i cy or  

pol i c i es of  whi ch t hi s pol i cy i s a r epl acement . "   Thus,  t he 

maj or i t y has ci t ed as i t s basi s not hi ng mor e t han a st at ement  

t hat  t he per  occur r ence l i abi l i t y  l i mi t  st i l l  appl i es i f  an 

occur r ence ext ends acr oss mul t i pl e pol i cy per i ods. 8  On i t s f ace,  

t hi s l anguage cont empl at es successi ve Li ber t y Mut ual  pol i c i es,  

and cannot  be r easonabl y i nt er pr et ed by t he maj or i t y t o mean:  

I f  an occur r ence gi ves r i se t o Bodi l y I nj ur y or  
Pr oper t y Damage bef or e t hi s pol i cy goes i nt o ef f ect  
and dur i ng a t i me when Li ber t y Mut ual  di d not  pr ovi de 
any ot her  cover age,  Li ber t y Mut ual  wi l l  f ul l y  def end 
and i ndemni f y t he i nsur ed anyway,  up t o t he f ul l  
amount  of  t he l oss,  even f or  per i ods when no cover age 
was i n pl ace.  

To t he cont r ar y ,  t he non- cumul at i on c l ause onl y means t hat  

Pl enco cannot  hor i zont al l y st ack t he per  occur r ence l i abi l i t y  

l i mi t s of  successi ve pol i c i es.  Put  anot her  way,  t hi s c l ause 

mer el y r est r i ct s t he cover age t o t he l i mi t  associ at ed wi t h t he 

pol i cy or  pol i c i es i n ef f ect  at  t he t i me of  t he occur r ence.  The 

cl ause pr ecl udes t he i nsur ed f r om " st acki ng"  successi ve per  

occur r ence l i mi t s t o obt ai n a cover age amount  whi ch i s gr eat er  

t han t he cover age amount  whi ch i t  has pur chased.   I t  i s  

unr easonabl e t o r ead i nt o t hi s l anguage anyt hi ng mor e.  

                                                 
8 I n f act ,  t hi s i s t he exact  non- cumul at i on c l ause t hat  

r esol ves t he second cer t i f i ed quest i on r egar di ng st acki ng of  
cover age l i mi t s,  but  i t  has no bear i ng on what  al l ocat i on met hod 
shoul d be appl i ed i n t he pr esent  case.  
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 1.  Pr o r at a Al l ocat i on of  Def ense Cost s 

¶88 I  al so acknowl edge an i nsur er ' s  dut y i n Wi sconsi n t o 

def end a sui t  i n f ul l ,  even i f  some of  a c l ai m' s al l egat i ons 

f al l  out s i de t he scope of  cover age,  so l ong as cover age f or  some 

por t i on of  t he c l ai m i s f ai r l y  debat abl e.   See Doyl e v.  Engel ke,  

219 Wi s.  2d 277,  285 n. 4,  580 N. W. 2d 245 ( 1998) ;  Red Ar r ow 

Pr ods.  Co.  v.  Empl oyer s I ns.  of  Wausau,  233 Wi s.  2d 114,  124,  

607 N. W. 2d 294 ( Ct .  App.  2000) .   The pl ai n l anguage of  t he 

pol i c i es,  however ,  obl i gat es Li ber t y Mut ual  t o def end sui t s onl y  

f or  bodi l y i nj ur y or  pr oper t y  damage occur r i ng " dur i ng t he 

pol i cy per i od. "   For  bodi l y i nj ur y or  pr oper t y damage occur r i ng 

out si de t he pol i cy per i od,  Pl enco i s sel f - i nsur ed and shoul d be 

r equi r ed t o bear  i t s own def ense cost s.  Her e,  Li ber t y Mut ual  

does not  pr opose t o pr ovi de onl y a par t i al  def ense on some 

cl ai ms.   Rat her ,  i t  of f er s t o pr ovi de a f ul l  def ense,  per  

Wi sconsi n pr ecedent ,  but  t o pay f or  such f ul l  def ense onl y i n 

pr opor t i on t o t he t i me i t  was on t he r i sk t hat  gave r i se t o t he 

c l ai m i t  i s  f ul l y  def endi ng.   I f  t hi s cour t  wer e t o appl y t he 

t i me- on- t he- r i sk pr o r at a al l ocat i on met hod f or  i ndemni t y,  t hen 

t he i nsur er  coul d advance t he cost  of  t he ent i r e def ense,  wi t h a 

pr o r at a set of f  appl i ed at  t he end of  t he sui t  accor di ng t o t he 

i nsur er ' s t i me on t he r i sk,  t her eby account i ng f or  t he i nsur ed' s 

t i me as a sel f - i nsur er .   

¶89 Whi l e t he cour t  of  appeal s has hel d t hat  

" appor t i onment  of  r esponsi bi l i t y  f or  t he def ense i s nei t her  
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pr act i cal  nor  desi r abl e, " 9 a t i me- on- t he- r i sk pr o r at a al l ocat i on 

of  def ense cost s i s pr act i cal ,  desi r abl e,  and r easonabl e.  I t  

pr ovi des t he i nsur ed wi t h a f ul l  and seaml ess def ense,  but  al so 

adher es t o t he pl ai n l anguage of  t he pol i c i es t hat  shi f t s t he 

r i sk of  def ense cost s t o t he i nsur er  onl y f or  bodi l y i nj ur y 

occur r i ng " dur i ng t he pol i cy per i od. "   I f  t hi s cour t  det er mi nes 

i n t he pr esent  case t hat  i ndemni t y l i abi l i t y  shoul d be al l ocat ed 

pr o r at a based on each pol i cy’ s t i me on t he r i sk ,  t hen t he cour t  

wi l l  have al r eady l ai d t he c l ear ,  cer t ai n,  and consi st ent  

f r amewor k by whi ch not or i ousl y i ndi v i s i bl e def ense cost s coul d 

be r el i abl y and t r anspar ent l y al l ocat ed.   Thi s appr oach i s bot h 

r easonabl e and capabl e of  ef f i c i ent  admi ni st r at i on by 

mat hemat i cal  cal cul at i on of  t he i nsur er ' s t i me on t he r i sk,  and 

has been adopt ed by sever al  j ur i sdi ct i ons.   See,  e. g. ,  Gul f  

Chem.  and Met al l ur gi cal  Cor p.  v.  Associ at ed Met al s & Mi ner al s 

Cor p. ,  1 F. 3d 365 ( 5t h Ci r .  1993) ;  I ns.  Co.  of  N.  Am.  v.  For t y-

Ei ght  I nsul at i ons,  I nc. ,  633 F. 2d 1212 ( 6t h Ci r .  1980) ;  Sec.  

I ns.  Co.  of  Har t f or d v.  Lumber mens Mut .  Cas.  Co. ,  826 A. 2d 107 

( Conn.  2003) .   The f eder al  di st r i ct  cour t  f or  t he east er n 

di st r i ct  of  Mi chi gan expl ai ned i n Fi r eman' s Fund I ns.  Cos.  v.  

Ex- Cel l - O Cor p. ,  685 F.  Supp.  621,  626 ( E. D.  Mi ch.  

1987) ( c i t at i ons omi t t ed) :  

An i nsur er  on t he r i sk dur i ng t he per i od of  al l eged 
exposur e i s l i abl e f or  t he pol i cyhol der s '  def ense i n 
t he pr opor t i on t hat  t he per i od i t  was on t he r i sk 
bear s t o t he t ot al  per i od of  al l eged exposur e.   

                                                 
9 Gr ube v.  Daun,  173 Wi s.  2d 30,  73,  496 N. W. 2d 106 ( Ct .  

App.  1992) ( c i t i ng Engsber g v.  Town of  Mi l f or d,  597 F.  Supp.  251 
( W. D.  Wi s.  1984) ) .  
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 .  .  .  The pol i cyhol der s must  bear  t hei r  own pr o r at a 
shar e of  cost s f or  any per i od dur i ng whi ch t hey had no 
cover age or  cannot  i dent i f y t he i nsur er .   

B.  Joi nt  and Sever al  Al l ocat i on of  I ndemni t y 

¶90 Thi s case does not  pr esent  t he pr oper  f act ual  basi s 

f or  t he maj or i t y  t o appl y j oi nt  and sever al  al l ocat i on because,  

unl i ke many of  t he cases on whi ch t he maj or i t y r el i es, 10 t her e 

ar e no successi ve i nsur er s f r om whi ch Li ber t y Mut ual  can seek 

cont r i but i on.   Typi cal l y t he j oi nt  and sever al  appr oach i s  

ut i l i zed f or  t he conveni ence and pr ot ect i on of  t he i nsur ed,  who 

can choose one sol vent  i nsur er  f r om whi ch t o seek payment  

qui ckl y and wi t h a mi ni mum of  l i t i gat i on compl exi t y. 11  That  

chosen i nsur er  t hen l at er  seeks cont r i but i on,  ei t her  t hr ough 

l i t i gat i on or  negot i at i on,  f r om ot her  i nsur er s  on t he r i sk  

dur i ng por t i ons of  t he occur r ence. 12  Ther ef or e,  j oi nt  and 

                                                 
10 See,  e. g. ,  ACandS,  I nc.  v.  Aet na Cas.  and Sur .  Co. ,  764 

F. 2d 968 ( 3d Ci r .  1985) ;  J. H.  Fr ance Ref r act or i es Co.  v.  
Al l st at e I ns.  Co. ,  626 A. 2d 502 ( Pa.  1993) ( c i t i ng Keene Cor p.  v.  
I ns.  Co.  of  N.  Am. ,  667 F. 2d 1034 ( D. C.  Ci r .  1981) ,  cer t .  
deni ed,  455 U. S.  1007 ( 1982) ) .  

11 I n t he s i t uat i on of  sever al  i nsur er s on t he r i sk dur i ng 
an occur r ence,  t he j oi nt  and sever al  appr oach best  pr ot ect s t he 
i nsur ed by i nsul at i ng i t  f r om t he compl ex,  cost l y,  and t i me-
consumi ng l i t i gat i on and negot i at i on t hat  t he i nsur er s wi l l  
engage i n t o det er mi ne t hei r  r espect i ve cont r i but i on.  Long 
bef or e t he cont r i but i on mat t er s  wi l l  be r esol ved among t he 
i nsur er s,  t he i nsur ed wi l l  have been made whol e wi t h mi ni mal  
di sr upt i on.   These benef i t s of  t he j oi nt  and sever al  al l ocat i on 
appr oach,  however ,  do not  j ust i f y i mposi ng cover age when such 
cover age was not  pur chased or  was expr essl y r ej ect ed.  

12 See Keene Cor p.  v.  I ns.  Co.  of  N.  Am. ,  667 F. 2d 1034,  
1051- 52 ( D. C.  Ci r .  1981) ,  cer t .  deni ed,  455 U. S.  1007 ( 1982) .  
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sever al  al l ocat i on i s r eal l y j ust  a t wo- st ep ver si on of  t he 

pr o r at a al l ocat i on met hod because under  j oi nt  and sever al  

al l ocat i on t he i nsur ed get s pai d i n t he f i r st  st ep and t he 

i nsur er s f i ght  over  cont r i but i on i n t he second st ep.   The 

bi ggest  di f f er ence i n t he pr esent  case,  however ,  i s  t hat  t he 

maj or i t y i s i mposi ng cover age f or  per i ods when t he i nsur ed 

bar gai ned f or  none,  wher eas a pr o r at a al l ocat i on woul d al l ocat e 

t he l oss among al l  i nsur er s,  i ncl udi ng sel f - i nsur er s,  f or  t he 

t i me each was on t he r i sk.  

¶91 I n t he pr esent  case,  Li ber t y Mut ual  i s  t he onl y 

i nsur er  at  i ssue,  unl ess we t r eat  Pl enco,  as we r i ght f ul l y  

shoul d,  as a sel f - i nsur er  f or  t he per i ods dur i ng whi ch i t  

pur chased no i nsur ance.   I f ,  dur i ng any gi ven per i od,  Pl enco 

f ai l ed t o pur chase an i nsur ance pol i cy,  t her eby shi f t i ng t he 

r i sk t o an i nsur er ,  t hen i t  f ol l ows t hat  Pl enco r et ai ned t hat  

r i sk f or  t hat  per i od.   I t  f ol l ows t her e f r om t hat  Pl enco shoul d 

be hel d t o account  f or  damages spr i ngi ng f r om t hat  r i sk dur i ng 

t he uni nsur ed per i od.   Under  a st r i ct  appl i cat i on of  t he j oi nt  

and sever al  appr oach appl i ed t oday by t he maj or i t y,  Li ber t y 

                                                                                                                                                             
The possi bi l i t y  of  addi t i onal  cover age can be 
det er mi ned consensual l y among i nsur er s,  or  i t  can be 
adj udi cat ed among i nsur er s i n a subsequent  l awsui t .  At  
t hat  poi nt  t he i nsur ance obl i gat i ons can be 
r eal l ocat ed among al l  t he i nsur er s whose pol i c i es ar e 
f ound t o cover  a par t i cul ar  i nj ur y.  .  .  .  [ I ] f  a sui t  
ar i ses t o r esol ve t he al l ocat i on of  i nsur ance 
l i abi l i t y ,  any i nsur ance company can t r y t o pr ove t hat  
t her e was no i nhal at i on of  [ t he i nsur ed' s]  asbest os 
dur i ng or  bef or e i t s pol i cy per i od.   I f  an i nsur ance 
company does so,  t hen t hat  company wi l l  be f r ee of  
l i abi l i t y .  
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Mut ual  shoul d be ent i t l ed t o br i ng sui t  agai nst  Pl enco f or  

cont r i but i on,  t her eby ef f ect uat i ng an al l ocat i on of  l oss t hat  

pr eci sel y mi r r or s t he al l ocat i on of  r i sk t hat  Pl enco made when 

i t  chose t o pur chase i nsur ance f or  some per i ods but  at  ot her  

t i mes chose t o r et ai n t he pr emi ums and r emai n sel f - i nsur ed. 13  

Such a cont r i but i on act i on woul d r esul t  i n exact l y t he same 

out come as i f  t he cour t  t oday appl i ed t he t i me- on- t he- r i sk 

pr o r at a appr oach,  but  onl y af t er  t he f i l i ng and l i t i gat i on of  a 

secondar y and ut t er l y i nef f i c i ent  sui t  t hat  coul d much mor e 

ef f i c i ent l y and j ust l y be det er mi ned by appl y i ng a t i me- on- t he-

r i sk pr o r at a al l ocat i on when t he di sput e cent er s on per i ods f or  

whi ch t he i nsur ed pur chased no cover age.  

I I .  I LLUSTRATI VE HYPOTHETI CALS 

¶92 Two hypot het i cal  scenar i os,  set  f or t h bel ow,  may best  

i l l ust r at e t he i nequi t abl e r esul t  of  t he maj or i t y ' s hol di ng.   I n 

t he f i r st  scenar i o,  af t er  year s of  exposur e t o ot her  f i r ms'  

asbest os,  Wor ker  1 was exposed t o Pl enco' s asbest os- cont ai ni ng 

mol di ng compounds f or  one day i n 1972 whi l e a Li ber t y Mut ual  CGL 

pol i cy was i n ef f ect  f or  Pl enco.   I f  Wor ker  1 di ed of  an 

asbest os- r el at ed i l l ness t en year s l at er  and hi s  est at e wer e t o 

sue Pl enco,  under  t he j oi nt  and sever al  al l ocat i on met hod 

appl i ed t oday by t he maj or i t y,  Li ber t y Mut ual  woul d be l i abl e 

f or  al l  of  t he wor ker ' s damages f or  t he ent i r e per i od f r om 1972 

t o 1982,  i ncl udi ng t hose st emmi ng f r om hi s deat h,  even i f  Pl enco 

onl y pur chased i nsur ance cover age f or  one of  t hose year s.   Thi s 

                                                 
13 See,  e. g. ,  Uni r oyal ,  I nc.  v.  Home I ns.  Co. ,  707 F.  Supp.  

1368,  1392 ( E. D. N. Y.  1988) ( " Sel f - i nsur ance i s cal l ed ' goi ng 
bar e'  f or  a r eason. " ) .  
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woul d const i t ut e a wi ndf al l  f or  Pl enco,  whi ch pur chased onl y one 

year  of  cover age but  r ecei ved t en year s of  i ndemni t y.   Fr om 

Li ber t y Mut ual ' s  per spect i ve,  i t  r ecei ved onl y  one year  of  

pr emi ums——whi ch wer e set  based upon t he assumpt i on of  onl y one 

year  of  r i sk——but  woul d be f or ced t o pay f or  t en year s of  

cover age.  

¶93 I n t he second scenar i o,  Wor ker  2 was exposed t o 

asbest os ever y day f or  30 year s dur i ng whi ch Pl enco' s CGL 

pol i c i es f r om Li ber t y Mut ual  cont ai ned a val i d excl usi on f or  

pr oduct  hazar ds cover age.   I f  t he pol i cy cont ai ni ng t he 

excl usi on expi r ed t he day bef or e Wor ker  2 r et i r ed ( never  t o be 

exposed t o asbest os agai n)  and t he new pol i cy omi t t ed t he 

pr oduct  hazar ds excl usi on,  t hen under  t he maj or i t y ' s deci s i on 

Pl enco woul d r ecei ve f ul l  i ndemni t y and def ense f or  al l  of  t he 

wor ker ' s damages when he or  hi s est at e sues year s l at er .   Under  

t he maj or i t y ' s appr oach,  i t  woul d not  mat t er  t hat  t he wor ker  was 

exposed dur i ng onl y one day of  cover age,  t hat  he had been 

exposed f or  t he pr evi ous 29 year s and 364 days wi t h no cover age,  

or  t hat  Pl enco pr ompt l y cancel l ed t he pol i cy af t er  t he wor ker  

r et i r ed and never  pai d Li ber t y  Mut ual  anot her  pr emi um.   Thi s 

r esul t  i s  i nequi t abl e,  yet  unavoi dabl e under  t he maj or i t y ' s 

appr oach.   The mor e r easonabl e appr oach under  t hi s second 

scenar i o woul d be t o r equi r e t he i nsur ed t o pay f or  damages and 

def ense cost s f or  occur r ences,  bodi l y i nj ur y,  or  pr oper t y damage 

t aki ng pl ace out si de t he per i od f or  whi ch i t  pur chased cover age.    
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I I I .  CONCLUSI ON 

¶94 I n summar y,  I  am not  opposed t o hol di ng one i nsur er  

l i abl e f or  an occur r ence' s ent i r e l oss under  a j oi nt  and sever al  

l i abi l i t y  t heor y and t hen per mi t t i ng t hat  i nsur er  t o seek 

cont r i but i on f r om ot her  i nsur er s on t he r i sk dur i ng t he 

occur r ence,  i ncl udi ng sel f - i nsur er s.   However ,  I  am opposed t o 

f or c i ng an i nsur er  t o pay f or  t he ent i r et y of  a l oss occur r i ng 

par t l y or  even pr i mar i l y dur i ng a per i od f or  whi ch t he i nsur ed 

di d not  bar gai n t o shi f t  t he r i sk of  t hat  l oss f r om t he i nsur ed 

t o t he i nsur er .   The i l l ogi cal  r esul t  of  t he maj or i t y ' s deci s i on 

i s t hat  t he i nsur ed not  onl y keeps t he i nsur ance pr emi ums t hat  

i t  di d not  pay,  but  al so r ecei ves cover age under  t he i nsur ance 

pol i c i es t hat  i t  di d not  pur chase.   I n a s i t uat i on such as t he 

pr esent  case wher e t he i nsur ed was sel f - i nsur ed f or  s i gni f i cant  

per i ods and t her eaf t er  pur chased i nsur ance f r om onl y one 

i nsur er ——l eavi ng no ot her  i nsur er  f r om whi ch Li ber t y Mut ual  may 

seek cont r i but i on——t he j oi nt  and sever al  al l ocat i on appr oach 

woul d make sense onl y i f  we wer e t o al l ow cont r i but i on f r om 

Pl enco vi a a set of f  f or  t he per i ods of  t he occur r ences dur i ng 

whi ch Pl enco was sel f - i nsur ed.   I  woul d suppor t  appl i cat i on of  

such a modi f i ed or  hybr i d j oi nt  and sever al  al l ocat i on met hod,  

but  cannot  suppor t  t he pr ovi s i on of  i nsur ance cover age wher e t he 

i nsur ed may have made a st r at egi c busi ness cal cul at i on t o not  

pur chase i nsur ance cover age,  and t hen,  af t er  a l oss occur r ed,  

sought  j udi c i al  i mposi t i on of  t he ver y i ndemni t y and def ense 
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cover age t hat  t he i nsur ed pr evi ousl y r ej ect ed and f or  whi ch i t  

di d not  bar gai n or  pay a pr emi um.  

¶95 For  t he f or egoi ng r easons I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  
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