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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Revi ew of  a deci s i on of  t he cour t  of  appeal s.   Modified and 

affirmed, and as modified, cause remanded.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case i nvol ves t he 

di schar ge pr ocedur e f or  a per son ci v i l l y  commi t t ed as a sexual l y 

v i ol ent  per son under  Wi s.  St at .  ch.  980 ( 2005- 06) . 1  Dani el  

Ar ends was ci v i l l y  commi t t ed i n 2005 as a sexual l y v i ol ent  

per son,  and he pet i t i oned f or  di schar ge under  Wi s.  St at .  

§ 980. 09 i n 2007.   The ci r cui t  cour t  r evi ewed t he pet i t i on f or  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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di schar ge and t hr ee r epor t s di scussi ng Ar ends'  pr opensi t y f or  

sexual  v i ol ence and hi s t r eat ment .   The ci r cui t  cour t  deni ed t he 

pet i t i on,  st at i ng i n a wr i t t en or der  t hat  " [ t ] he cour t  does not  

f i nd pr obabl e cause exi st s"  t o conduct  a di schar ge hear i ng ( a 

t r i al  on t he mer i t s of  t he di schar ge pet i t i on) .   I n a publ i shed 

opi ni on, 2 t he cour t  of  appeal s r ever sed,  concl udi ng t hat  t he 

c i r cui t  cour t  appl i ed t he wr ong st andar d and t hat  Ar ends had 

pr oduced f act s ent i t l i ng hi m t o a di schar ge hear i ng on hi s 

pet i t i on.  

¶2 The di sput e i n t hi s case cent er s on t he pr ocedur es a 

c i r cui t  cour t  must  f ol l ow under  § 980. 09——as amended i n 2006——

when det er mi ni ng whet her  t o hol d a di schar ge hear i ng,  and 

whet her  t he c i r cui t  cour t  f ol l owed t hose pr ocedur es her e.  

¶3 We concl ude t hat  § 980. 09 r equi r es t he c i r cui t  cour t  

t o f ol l ow a t wo- st ep pr ocess i n det er mi ni ng whet her  t o hol d a 

di schar ge hear i ng.  

¶4 Under  § 980. 09( 1) ,  t he c i r cui t  cour t  engages i n a 

paper  r evi ew of  t he pet i t i on onl y,  i ncl udi ng i t s at t achment s,  t o 

det er mi ne whet her  i t  al l eges f act s f r om whi ch a r easonabl e t r i er  

of  f act  coul d concl ude t hat  t he pet i t i oner  does not  meet  t he 

cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  per son.   Thi s 

r evi ew i s a l i mi t ed one ai med at  assessi ng t he suf f i c i ency of  

t he al l egat i ons i n t he pet i t i on.   I f  t he pet i t i on does al l ege 

                                                 
2 St at e v.  Ar ends,  2008 WI  App 184,  315 Wi s.  2d 162,  762 

N. W. 2d 422.  
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suf f i c i ent  f act s,  t he c i r cui t  cour t  pr oceeds t o a r evi ew under  

§ 980. 09( 2) .  

¶5 Wi sconsi n St at .  § 980. 09( 2)  r equi r es t he c i r cui t  cour t  

t o r evi ew speci f i c  i t ems enumer at ed i n t hat  subsect i on,  

i ncl udi ng al l  past  and cur r ent  r epor t s f i l ed under  § 980. 07. 3  

The ci r cui t  cour t  need not ,  however ,  seek out  t hese i t ems i f  

t hey ar e not  al r eady wi t hi n t he r ecor d.   Never t hel ess,  i t  may 

r equest  addi t i onal  enumer at ed i t ems not  pr evi ousl y submi t t ed,  

and al so has t he di scr et i on t o conduct  a hear i ng t o ai d i n i t s 

det er mi nat i on.   The ci r cui t  cour t ' s  t ask i s t o det er mi ne whet her  

t he pet i t i on and t he addi t i onal  suppor t i ng mat er i al s bef or e t he 

cour t  cont ai n any f act s f r om whi ch a r easonabl e t r i er  of  f act  

coul d concl ude t hat  t he pet i t i oner  does not  meet  t he cr i t er i a 

f or  commi t ment  as a sexual l y v i ol ent  per son.  

¶6 I n t hi s case,  t he c i r cui t  cour t  r evi ewed t he t hr ee 

most  cur r ent  r epor t s i n t he r ecor d,  and t her ef or e i t s deni al  of  

t he pet i t i on appear s t o have been vi a r evi ew under  § 980. 09( 2) .   

The cour t  di d not ,  however ,  r evi ew al l  pr i or  r epor t s i n t he 

r ecor d as r equi r ed by t he st at ut e.   Addi t i onal l y,  t he cour t  

deni ed Ar ends'  pet i t i on on t he gr ounds t hat  i t  f ound no 

" pr obabl e cause"  t o conduct  a di schar ge hear i ng,  but  of f er ed no 

                                                 
3 Wi sconsi n St at .  § 980. 07( 6)  r equi r es t he Depar t ment  of  

Heal t h Ser vi ces t o submi t  an annual  r e- exami nat i on and t r eat ment  
pr ogr ess r epor t  t o t he cour t .   I n addi t i on t o r evi ewi ng t hese 
r epor t s,  § 980. 09( 2)  r equi r es t he cour t  t o r evi ew r el evant  f act s  
i n t he pet i t i on and i n t he St at e' s wr i t t en r esponse,  ar gument s 
of  counsel ,  and any ot her  suppor t i ng document s pr ovi ded by t he 
pet i t i oner  or  t he St at e.  



No.  2008AP52   

 

4 
 

expl anat i on of  i t s  r at i onal e.   Pr obabl e cause i s not  t he 

st andar d r equi r ed by t he st at ut e.   We r emand t o t he c i r cui t  

cour t  t o make a det er mi nat i on under  § 980. 09( 2)  of  whet her  t o 

gr ant  a di schar ge hear i ng on Ar ends'  pet i t i on.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s '  r ever sal  of  t he c i r cui t  cour t ,  but  

modi f y i t s i nst r uct i ons.  

I .  BACKGROUND 

¶7 Whi l e a mi nor ,  Dani el  Ar ends commi t t ed mul t i pl e sexual  

assaul t s and ot her  unl awf ul  act s .   As a r esul t ,  he spent  t he 

year s bet ween ages 13 and 18 i n j uveni l e t r eat ment  and 

cor r ect i onal  f aci l i t i es.   As he appr oached hi s 18t h bi r t hday and 

hi s consequent  r el ease,  t he St at e pet i t i oned t o commi t  hi m as a 

" sexual l y v i ol ent  per son"  under  Wi s.  St at .  § 980. 02.   A j ur y 

concl uded t hat  Ar ends met  t he cr i t er i a f or  commi t ment  as a 

sexual l y v i ol ent  per son,  and t he Washi ngt on Count y Ci r cui t  

Cour t ,  Annet t e Ki ngsl and Zi egl er ,  Judge,  or der ed Ar ends 

commi t t ed t o t he cust ody of  t he Depar t ment  of  Heal t h Ser vi ces 

( " Depar t ment " )  i n Januar y 2005.   The Depar t ment  t hen commi t t ed 

hi m t o i nst i t ut i onal  car e at  Sand Ri dge Secur e Tr eat ment  Cent er  

( " Sand Ri dge" ) . 4 

¶8 Upon Ar ends'  r equest ,  on June 27,  2007,  t hen- Judge 

Zi egl er  appoi nt ed counsel  as wel l  as a psychol ogi st ——Dr .  Shei l a 

Fi el ds——t o exami ne hi m.   On August  27,  2007,  Ar ends used t he 

                                                 
4 Accor di ng t o t he Depar t ment ,  " Sand Ri dge i s  a secur e 

t r eat ment  f aci l i t y  i n Maust on,  W[ i sconsi n] ,  pr ovi di ng 
speci al i zed t r eat ment  ser vi ces f or  per sons commi t t ed under  
Wi sconsi n' s sexual l y v i ol ent  per sons l aw. "   Sand Ri dge I ndex,  
ht t p: / / dhs. wi sconsi n. gov/ SandRi dge/  ( l ast  v i s i t ed June 8,  2010) .  
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st andar di zed f or m pet i t i on pr ovi ded by t he Depar t ment 5 t o f i l e a 

pet i t i on f or  di schar ge f r om hi s commi t ment .   On t he f or m,  Ar ends 

checked t he box t hat  st at es " I  am no l onger  ' mor e l i kel y t han 

not '  t o commi t  an act  of  sexual  v i ol ence. " 6  Bel ow t hat ,  i n t he 

space desi gnat ed f or  expl anat i on,  he t yped:  " See t he at t ached 

r epor t  of  Dr .  Shi el a [ s i c]  Fi el ds. "   No ot her  document s or  f act s  

wer e i ncl uded or  al l eged i n suppor t  of  hi s pet i t i on.  

¶9 The Washi ngt on Count y Ci r cui t  Cour t ,  wi t h John A.  

Fi or enza,  Judge,  now pr esi di ng,  r evi ewed t he t hr ee most  cur r ent  

r epor t s i n i t s consi der at i on of  Ar ends'  pet i t i on.   I t  r evi ewed 

                                                 
5 Wi sconsi n St at .  § 980. 075( 1m)  r equi r es t he Depar t ment  t o 

devel op and make avai l abl e a " st andar di zed pet i t i on f or m f or  
di schar ge. "   The st andar di zed f or m st at es,  " I  r equest  di schar ge 
f r om my commi t ment  pur suant  t o § 980. 075 and § 980. 09 because my 
condi t i on has changed si nce my i ni t i al  commi t ment  and I  no 
l onger  meet  t he cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  
per son. "   Af t er  t hi s,  i t  pr ovi des,  " The f ol l owi ng f act s suppor t  
my pet i t i on, "  and pet i t i oner s ar e pr ovi ded t wo boxes t hey can 
check,  al ong wi t h space under  each f or  addi t i onal  i nf or mat i on.   
The f i r st  box st at es,  " I  no l onger  have a ment al  di sor der  or  my 
ment al  di sor der  has changed because ( at t ach addi t i onal  sheet  i f  
needed) . "   The second box st at es,  " I  am no l onger  ' mor e l i kel y  
t han not '  t o commi t  an act  of  sexual  v i ol ence because ( at t ach 
addi t i onal  sheet  i f  needed) . "  

6 I n or der  f or  a per son t o be and r emai n commi t t ed as a 
sexual l y v i ol ent  per son,  t he St at e must  pr ove t hr ee t hi ngs:  ( 1)  
t he per son has been adj udi cat ed t o have commi t t ed a sexual l y 
v i ol ent  of f ense;  ( 2)  t he per son has a ment al  di sor der  t hat  
pr edi sposes t he per son t o act s of  sexual  v i ol ence;  and ( 3)  t he 
per son i s mor e l i kel y t han not  t o commi t  anot her  v i ol ent  sexual  
of f ense.   See Wi s.  St at .  §§ 980. 01( 7) ,  980. 02( 2) ,  980. 05( 3) ( a) .   
A per son i ni t i al l y  commi t t ed wi l l  or di nar i l y  not  be abl e t o 
chal l enge r equi r ement  one,  whi ch i s pr esumabl y why t he 
st andar di zed di schar ge pet i t i on al l ows t he pet i t i oner  seeki ng 
di schar ge t o chal l enge r equi r ement s t wo and t hr ee.  
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Dr .  Fi el ds '  r epor t , 7 a 2007 annual  Re- exami nat i on Repor t 8 by Dr .  

Wi l l i am Schmi t t ,  and a 2007 annual  Tr eat ment  Pr ogr ess Repor t 9 

f r om Sand Ri dge.  

¶10 I n her  r epor t ,  Dr .  Fi el ds concl uded " t o a r easonabl e 

degr ee of  pr of essi onal  cer t ai nt y"  t hat  Ar ends was " not  mor e 

l i kel y t han not  t o sexual l y r eof f end. "   Dr .  Schmi t t  i ndi cat ed i n 

hi s Re- exami nat i on Repor t  t hat  he coul d not  conf i dent l y of f er  an 

opi ni on as t o whet her  Ar ends posed a l ow,  medi um,  or  hi gh r i sk  

of  r eof f ense.   Thus,  he was unabl e t o of f er  an opi ni on t o a 

r easonabl e degr ee of  pr of essi onal  cer t ai nt y " as t o whet her  Mr .  

Ar ends [ was]  ' mor e l i kel y t han not '  t o commi t  anot her  sexual l y 

v i ol ent  of f ense. "   The Tr eat ment  Pr ogr ess Repor t  f r om Sand Ri dge 

was,  as i t s t i t l e suggest s,  a t r eat ment  r epor t ,  not  an 

exami nat i on of  Ar ends'  cur r ent  pr opensi t y t o sexual l y r eof f end.   

Ther ef or e,  i t  cont ai ned no opi ni on as t o whet her  Ar ends was mor e 

l i kel y t han not  t o sexual l y r eof f end. 10 

                                                 
7 Whenever  r e- exami ned by t he Depar t ment ' s exami ner ,  a 

commi t t ed per son has t he r i ght  t o r et ai n,  or  have t he cour t  
appoi nt ,  an i ndependent  exami ner .   Wi s.  St at .  § 980. 07( 1) .  

8 Re- exami nat i on r epor t s ar e pr epar ed by an exami ner  
appoi nt ed by t he Depar t ment  " at  l east  once each 12 mont hs. "   
Wi s.  St at .  § 980. 07( 1) .  

9 Tr eat ment  pr ogr ess r epor t s ar e pr epar ed concur r ent l y wi t h 
t he year l y r e- exami nat i on r epor t s by t he pr of ess i onal  who t r eat s  
a commi t t ed per son.   Wi s.  St at .  § 980. 07( 4) .  

10 Whi l e i t  i s  possi bl e t hat  such a r epor t  mi ght  cont ai n 
concl usi ons r egar di ng t he pet i t i oner ' s cur r ent  pr opensi t y t o 
commi t  a sexual l y v i ol ent  act ,  i n t hi s case no such concl usi on 
was cont ai ned i n t he r epor t .  



No.  2008AP52   

 

7 
 

¶11 On Sept ember  26,  2007,  t he c i r cui t  cour t  i ssued a 

wr i t t en or der  denyi ng Ar ends'  pet i t i on.   The or der ,  i n i t s 

ent i r et y,  st at ed as f ol l ows:  

The cour t ,  [ s i c]  has r evi ewed [ Ar ends' ]  pet i t i on f or  
di schar ge f i l ed on August  27,  2007 i n t he above 
mat t er ,  as wel l  as a Tr eat ment  Pr ogr ess Repor t  f r om 
Sand Ri dge Tr eat ment  Cent er ,  a Re- exami nat i on Repor t  
f r om Dr .  Wi l l i am Schmi t t ,  Ph. D.  bot h f i l ed on August  
9,  2007,  as wel l  as a r epor t  f r om Dr .  Shei l a Fi el ds 
f i l ed August  27,  2007.  

The cour t  does not  f i nd pr obabl e cause exi s t s t o 
conduct  a hear i ng on t he Pet i t i on.   Ther ef or e,  t he 
Pet i t i on f or  Di schar ge i s her eby deni ed,  wi t hout  
hear i ng.  

¶12 Ar ends appeal ed,  and t he cour t  of  appeal s r ever sed.   

St at e v.  Ar ends,  2008 WI  App 184,  ¶1,  315 Wi s.  2d 162,  762 

N. W. 2d 422.   The cour t  of  appeal s f i r st  not ed t hat  Chapt er  980 

was " ext ensi vel y r evi sed"  i n 2006,  r epl aci ng a mandat or y  

" pr obabl e cause"  hear i ng on each di schar ge pet i t i on wi t h a 

hear i ng at  t he cour t ' s  di scr et i on usi ng a new st andar d.   I d. ,  

¶¶8,  13- 14.   The cour t  of  appeal s concl uded t hat  r emoval  of  t he 

" pr obabl e cause"  l anguage di d not  cr eat e a hi gher  st andar d or  

shi f t  t he bur den t o t he pet i t i oner  t o pr ove he or  she i s no 

l onger  a sexual l y v i ol ent  per son,  as suggest ed by t he St at e.   

I d. ,  ¶22.   Rat her ,  t he cour t  of  appeal s f ocused on t he l anguage 

of  t he st at ut e and concl uded t hat  Ar ends'  pet i t i on,  and Dr .  

Fi el ds '  r epor t  i n par t i cul ar ,  cont ai ned " f act s f r om whi ch a 

j udge or  j ur y may concl ude hi s condi t i on i s changed. "   I d. ,  ¶26.   

Thus,  t he cour t  of  appeal s r ever sed and r emanded,  hol di ng t hat  
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t he c i r cui t  cour t  shoul d have gr ant ed Ar ends an evi dent i ar y 

hear i ng on hi s di schar ge pet i t i on.   I d. 11 

I I .  STANDARD OF REVI EW 

¶13 Thi s case r equi r es us t o i nt er pr et  and appl y Wi s.  

St at .  § 980. 09.   The i nt er pr et at i on and appl i cat i on of  a st at ut e 

i s a quest i on of  l aw t hat  we r evi ew de novo,  but  benef i t t i ng 

f r om t he anal ysi s of  t he pr evi ous cour t s.   St ar  Di r ect ,  I nc.  v.  

Dal  Pr a,  2009 WI  76,  ¶18,  319 Wi s.  2d 274,  767 N. W. 2d 898.  

I I I .  DI SCUSSI ON 

 ¶14 Our  t ask i s t o i dent i f y t he pr ocedur es est abl i shed by 

t he l egi s l at ur e f or  cour t s t o det er mi ne whet her  t o gr ant  a 

di schar ge hear i ng on a pet i t i on f or  di schar ge under  Wi s.  St at .  

§ 980. 0912 as amended i n 2006.   Our  anal ysi s,  t her ef or e,  cent er s  

                                                 
11 The cour t  of  appeal s st at ed t hat  i t  was r emandi ng f or  an 

evi dent i ar y hear i ng under  Wi s.  St at .  § 980. 09( 2) .   Ar ends,  315 
Wi s.  2d 162,  ¶1.   Gi ven t hat  i t  l at er  concl uded t hat  t he 
pet i t i on al l eged f act s " suf f i c i ent  f or  pur poses of  Wi s.  St at .  
§ 980. 09( 1)  and ( 2) , "  i d. ,  ¶25,  we assume t he cour t  meant  a 
hear i ng under  § 980. 09( 3)  ( what  t hi s opi ni on r ef er s t o as a 
" di schar ge hear i ng" ) .  

12 Wi sconsi n St at .  § 980. 09 pr ovi des as f ol l ows:  

980.09 Petition for discharge. A commi t t ed per son may 
pet i t i on t he commi t t i ng cour t  f or  di schar ge at  any 
t i me.  The cour t  shal l  deny t he pet i t i on under  t hi s 
sect i on wi t hout  a hear i ng unl ess t he pet i t i on al l eges 
f act s f r om whi ch t he cour t  or  j ur y may concl ude t he 
per son' s condi t i on has changed si nce t he dat e of  hi s 
or  her  i ni t i al  commi t ment  or der  so t hat  t he per son 
does not  meet  t he cr i t er i a f or  commi t ment  as a 
sexual l y v i ol ent  per son.  

( 2)  The cour t  shal l  r evi ew t he pet i t i on wi t hi n 30 days 
and may hol d a hear i ng t o det er mi ne i f  i t  cont ai ns 
f act s f r om whi ch t he cour t  or  j ur y may concl ude t hat  
t he per son does not  meet  t he cr i t er i a f or  commi t ment  
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on t he t ext  of  t he st at ut e.   See St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   We begi n by br i ef l y di scussi ng t he gener al  

st at ut or y scheme i n Chapt er  980 f or  t he c i v i l  commi t ment  of  

sexual l y v i ol ent  per sons.   We t hen gi ve an over v i ew of  t he pr i or  

and cur r ent  ver si ons of  t he st at ut or y pr ovi s i ons gover ni ng 

pet i t i ons f or  di schar ge.   Af t er  t hi s,  we anal yze t he speci f i c  

                                                                                                                                                             
as a sexual l y v i ol ent  per son.  I n det er mi ni ng under  
t hi s subsect i on whet her  f act s exi st  t hat  mi ght  war r ant  
such a concl usi on,  t he cour t  shal l  consi der  any 
cur r ent  or  past  r epor t s f i l ed under  s.  980. 07,  
r el evant  f act s i n t he pet i t i on and i n t he st at e' s 
wr i t t en r esponse,  ar gument s of  counsel ,  and any 
suppor t i ng document at i on pr ovi ded by t he per son or  t he 
st at e.  I f  t he cour t  det er mi nes t hat  t he pet i t i on does 
not  cont ai n f act s f r om whi ch a cour t  or  j ur y may 
concl ude t hat  t he per son does not  meet  t he cr i t er i a 
f or  commi t ment ,  t he cour t  shal l  deny t he pet i t i on.  I f  
t he cour t  det er mi nes t hat  f act s exi st  f r om whi ch a 
cour t  or  j ur y coul d concl ude t he per son does not  meet  
cr i t er i a f or  commi t ment  t he cour t  shal l  set  t he mat t er  
f or  hear i ng.  

( 3)  The cour t  shal l  hol d a hear i ng wi t hi n 90 days of  
t he det er mi nat i on t hat  t he pet i t i on cont ai ns f act s 
f r om whi ch t he cour t  or  j ur y may concl ude t hat  t he 
per son does not  meet  t he cr i t er i a f or  commi t ment  as a 
sexual l y v i ol ent  per son.  The st at e has t he bur den of  
pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he 
per son meet s t he cr i t er i a f or  commi t ment  as a sexual l y 
v i ol ent  per son.  

( 4)  I f  t he cour t  or  j ur y i s sat i sf i ed t hat  t he st at e 
has not  met  i t s bur den of  pr oof  under  sub.  ( 3) ,  t he 
pet i t i oner  shal l  be di schar ged f r om t he cust ody of  t he 
depar t ment .  I f  t he cour t  or  j ur y i s sat i sf i ed t hat  t he 
st at e has met  i t s bur den of  pr oof  under  sub.  ( 3) ,  t he 
cour t  may pr oceed under  s.  980. 08 ( 4)  t o det er mi ne 
whet her  t o modi f y t he pet i t i oner ' s exi st i ng commi t ment  
or der  by aut hor i z i ng super vi sed r el ease.  
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pr ocedur es est abl i shed by § 980. 09( 1)  and § 980. 09( 2) ,  

r espect i vel y.   Fi nal l y,  we exami ne t he ci r cui t  cour t ' s  act i ons 

i n t hi s case,  concl udi ng t hat  t he c i r cui t  cour t  di d not  f ol l ow 

t he pr oper  pr ocedur es or  appl y t he pr oper  st andar d of  l aw i n i t s  

deni al  of  Ar ends'  pet i t i on.  

A.  Ci v i l  Commi t ment  Under  Chapt er  980 Gener al l y 

¶15 I f  t he St at e wi shes t o commi t  a sexual l y  v i ol ent  

of f ender ,  i t  must  f i l e a pet i t i on al l egi ng t hat  t he per son i s a 

" sexual l y v i ol ent  per son. "   At  t r i al ,  t he St at e has t he bur den 

of  pr ovi ng,  beyond a r easonabl e doubt ,  t hat  t he per son:  ( 1)  has 

been adj udi cat ed t o have commi t t ed a sexual l y v i ol ent  of f ense; 13 

( 2)  has a ment al  di sor der  t hat  pr edi sposes t he per son t o act s of  

sexual  v i ol ence;  and ( 3)  i s mor e l i kel y t han not  t o commi t  

anot her  v i ol ent  sexual  of f ense.   See Wi s.  St at .  §§ 980. 01( 7) ,  

980. 02( 2) ,  980. 05( 3) ( a) .   I f  t he t r i er  of  f act  so f i nds,  t he 

cour t  must  commi t  t he per son t o t he cust ody of  t he Depar t ment ,  

whi ch i n t ur n must  pl ace t he per son i nt o i nst i t ut i onal  car e 

unt i l  t he per son i s no l onger  a sexual l y v i ol ent  per son.   Wi s.  

St at .  § 980. 06.  

¶16 A commi t t ed per son must  be r e- exami ned by a ment al  

heal t h pr of essi onal  " at  l east  once each 12 mont hs, "  at  whi ch 

                                                 
13 By r ef er r i ng t o adj udi cat i on t hat  one has commi t t ed a 

sexual l y v i ol ent  of f ense,  we mean t o summar i ze t he st at ut e' s 
r equi r ement s t hat  t he per son has been " convi ct ed of  a sexual l y 
v i ol ent  of f ense,  .  .  .  adj udi cat ed del i nquent  f or  a sexual l y  
v i ol ent  of f ense,  or  .  .  .  f ound not  gui l t y of  or  not  r esponsi bl e 
f or  a sexual l y v i ol ent  of f ense by r eason of  i nsani t y or  ment al  
di sease,  def ect ,  or  i l l ness .  .  .  . "   Wi s.  St at .  § 980. 01( 7) .  
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t i me t he per son has t he r i ght  t o al so be exami ned by an 

i ndependent  exami ner .   Wi s.  St at .  § 980. 07( 1) .  

¶17 A commi t t ed per son wi shi ng t o secur e hi s or  her  

r el ease has t wo opt i ons.   The per son may f i l e a pet i t i on f or  

super vi sed r el ease,  whi ch he or  she may do no mor e f r equent l y 

t han ever y 12 mont hs.   Wi s.  St at .  § 980. 08.   Al t er nat i vel y,  a 

commi t t ed per son may f i l e a pet i t i on f or  di schar ge,  whi ch he or  

she may do at  any t i me.   Wi s.  St at .  § 980. 09( 1) .   The l at t er  i s  

what  Ar ends di d i n t hi s case.  

B.  Pet i t i ons f or  Di schar ge Gener al l y 

¶18 Chapt er  980 was amended i n 2006, 14 and among t he 

changes wer e r evi s i ons t o t he pr ovi s i ons gover ni ng di schar ge 

pet i t i ons.   The pr i or  ver si on of  t he st at ut e al l owed a commi t t ed 

per son t o pet i t i on f or  di schar ge i n t hr ee ways.  

¶19 Fi r st ,  a commi t t ed per son coul d f i l e a di schar ge 

pet i t i on at  any t i me wi t h t he secr et ar y of  t he Depar t ment ' s 

aut hor i zat i on.   Wi s.  St at .  § 980. 09( 1) ( a)  ( 2003- 04) .   I f  

pr oceedi ng i n t hi s f ashi on,  t he cour t  was r equi r ed t o hol d a 

di schar ge hear i ng.   I d.  

¶20 A second avenue f or  secur i ng di schar ge was a pet i t i on 

over  t he obj ect i ons of  t he secr et ar y of  t he Depar t ment .   Wi s.  

St at .  § 980. 09( 2) ( a)  ( 2003- 04) .   Commi t t ed per sons wer e gi ven 

t hi s opt i on dur i ng t hei r  annual  exami nat i on under  § 980. 07,  and 

wer e deemed t o f i l e a pet i t i on f or  di schar ge unl ess t hey 

                                                 
14 2005 Wi s.  Act  434 cr eat ed t he r evi sed st at ut e,  whi ch 

became ef f ect i ve August  1,  2006.  
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af f i r mat i vel y wai ved t hei r  r i ght  t o do so.   I d.   Once t he 

pet i t i on was f i l ed,  t he cour t  was r equi r ed t o conduct  " a 

pr obabl e cause hear i ng t o det er mi ne whet her  f act s exi st  t hat  

war r ant  a hear i ng on whet her  t he per son i s st i l l  a sexual l y 

v i ol ent  per son. "   I d.   I f  pr obabl e cause di d exi st ,  t he cour t  

was r equi r ed t o conduct  a di schar ge hear i ng.   § 980. 09( 2) ( b)  

( 2003- 04) .  

¶21 Fi nal l y,  a commi t t ed per son coul d f i l e f or  di schar ge 

apar t  f r om t he secr et ar y of  t he Depar t ment ' s appr oval  or  

di sappr oval  at  any t i me.   Wi s.  St at .  § 980. 10 ( 2003- 04) . 15  I f  

t he per son had pr evi ousl y f i l ed an unsuccessf ul  pet i t i on over  

t he secr et ar y ' s obj ect i ons,  t he cour t  coul d deny t he pet i t i on 

                                                 
15 The l anguage i n Wi s.  St at .  § 980. 10 ( 2003- 04)  i s ver y 

s i mi l ar  t o t he l anguage i n t he cur r ent  st at ut e.   I t  pr ovi ded:  

I n addi t i on t o t he pr ocedur es under  s.  980. 09,  a 
commi t t ed per son may pet i t i on t he commi t t i ng cour t  f or  
di schar ge at  any t i me,  but  i f  a per son has pr ev i ousl y 
f i l ed a pet i t i on f or  di schar ge wi t hout  t he secr et ar y ' s 
appr oval  and t he cour t  det er mi ned,  ei t her  upon r evi ew 
of  t he pet i t i on or  f ol l owi ng a hear i ng,  t hat  t he 
per son' s pet i t i on was f r i vol ous or  t hat  t he per son was 
st i l l  a sexual l y v i ol ent  per son,  t hen t he cour t  shal l  
deny any subsequent  pet i t i on under  t hi s sect i on 
wi t hout  a hear i ng unl ess t he pet i t i on cont ai ns f act s 
upon whi ch a cour t  coul d f i nd t hat  t he condi t i on of  
t he per son had so changed t hat  a hear i ng was 
war r ant ed.   I f  t he cour t  f i nds t hat  a hear i ng i s 
war r ant ed,  t he cour t  shal l  set  a pr obabl e cause 
hear i ng i n accor dance wi t h s.  980. 09( 2) ( a)  and 
cont i nue pr oceedi ngs under  s.  980. 09( 2) ( b) ,  i f  
appr opr i at e.   I f  t he per son has not  pr evi ousl y f i l ed a 
pet i t i on f or  di schar ge wi t hout  t he secr et ar y ' s 
appr oval ,  t he cour t  shal l  set  a pr obabl e cause hear i ng 
i n accor dance wi t h s.  980. 09( 2) ( a)  and cont i nue 
pr oceedi ngs under  s.  980. 09( 2) ( b) ,  i f  appr opr i at e.  
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" unl ess t he pet i t i on cont ai n[ ed]  f act s upon whi ch a cour t  coul d 

f i nd t hat  t he condi t i on of  t he per son had so changed t hat  a 

hear i ng was war r ant ed. "   I d.   I f  t he cour t  f ound t hat  t he 

pet i t i on cont ai ned such f act s,  i t  or der ed a pr obabl e cause 

hear i ng t o det er mi ne whet her  a di schar ge hear i ng was war r ant ed.   

I d.   I f  t he per son had not  pr evi ousl y f i l ed an unsuccessf ul  

pet i t i on over  t he secr et ar y ' s obj ect i ons,  t he cour t  was r equi r ed 

t o conduct  a pr obabl e cause hear i ng t o det er mi ne whet her  a 

di schar ge hear i ng was war r ant ed.   I d.  

¶22 The l egi s l at ur e made subst ant i al  changes t o t he 

di schar ge pr ocedur es i n 2006.   One si gni f i cant  change was t he 

el i mi nat i on of  pet i t i ons f i l ed wi t h or  wi t hout  appr oval  of  t he 

secr et ar y of  t he Depar t ment .   Under  t he cur r ent  st at ut e,  a 

commi t t ed per son may si mpl y pet i t i on f or  di schar ge at  any t i me,  

and a st andar d pr ocedur e now appl i es t o ever y pet i t i on.   Wi s.  

St at .  § 980. 09( 1) .   A second not abl e change was t he el i mi nat i on 

of  t he l anguage r equi r i ng a " pr obabl e cause hear i ng. "   I nst ead,  

as we di scuss bel ow,  t he l egi s l at ur e r epl aced a mandat or y 

pr obabl e cause hear i ng wi t h a t wo- st ep pr ocess si mi l ar l y ai med 

at  weedi ng out  mer i t l ess and unsuppor t ed pet i t i ons,  whi l e st i l l  

pr ot ect i ng a pet i t i oner ' s access t o a di schar ge hear i ng.  

C.  Wi s.  St at .  § 980. 09( 1) ——The Suf f i c i ency of  t he Pet i t i on 

¶23 To exami ne t he pr ocedur e est abl i shed by § 980. 09( 1) , 16 

we begi n wi t h t he t ext  of  t he st at ut e:  

                                                 
16 The f i r st  bl ock of  t ext  i n Wi s.  St at .  § 980. 09 i s not  

number ed.   However ,  t he second bl ock i s l abel ed " ( 2) . "   We t hus 
r ef er  t o t he f i r st  bl ock of  t ext  as subsect i on " ( 1) . "  
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A commi t t ed per son may pet i t i on t he commi t t i ng cour t  
f or  di schar ge at  any t i me.   The cour t  shal l  deny t he 
pet i t i on under  t hi s sect i on wi t hout  a hear i ng unl ess 
t he pet i t i on al l eges f act s f r om whi ch t he cour t  or  
j ur y may concl ude t he per son' s condi t i on has changed 
si nce t he dat e of  hi s or  her  i ni t i al  commi t ment  or der  
so t hat  t he per son does not  meet  t he cr i t er i a f or  
commi t ment  as a sexual l y v i ol ent  per son.  

¶24 I ni t i al l y ,  we obser ve t hat  § 980. 09( 1)  f ocuses onl y on 

deni al  of  t he pet i t i on,  and not  on gr ant i ng a di schar ge hear i ng.   

Thi s st ep,  t hen,  i s an i ni t i al  r evi ew of  t he pet i t i on;  an 

addi t i onal  st ep ( descr i bed i n § 980. 09( 2) )  i s  r equi r ed f or  a 

pet i t i oner  t o obt ai n a di schar ge hear i ng.  

¶25 Revi ew under  § 980. 09( 1)  i s a paper  r evi ew by t he 

cour t  onl y of  t he pet i t i on and i t s at t achment s. 17  Addi t i onal  

suppor t i ng evi dence or  r epor t s may not  be consi der ed at  t hi s 

st age.   The st at ut e f ur t her  speci f i es t hat  t he pet i t i on must  

al l ege f act s,  not  j ust  l egal  concl usi ons.   A pet i t i on whi ch 

mer el y st at es " I  am no l onger  a sexual l y v i ol ent  per son"  wi t hout  

any suppor t i ng f act s must  f ai l .   Concl usor y al l egat i ons al one 

ar e not  enough.    

¶26 The cour t ' s  t ask i n a § 980. 09( 1)  r evi ew i s t o 

det er mi ne whet her  t he f act s al l eged ar e t hose " f r om whi ch t he 

cour t  or  j ur y may concl ude t he per son' s condi t i on has changed 

si nce t he dat e of  hi s or  her  i ni t i al  commi t ment  or der  so t hat  

t he per son does not  meet  t he cr i t er i a f or  commi t ment  as a 

sexual l y v i ol ent  per son. "  

                                                 
17 We under st and t hat  when t hi s subsect i on says " pet i t i on, "  

i t  necessar i l y  i ncl udes document s at t ached t o t he pet i t i on.  
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¶27 The st andar d her e l ooks t o what  a cour t  or  j ur y " may 

concl ude"  f r om t he al l egat i ons i n t he pet i t i on.   Thus,  i n or der  

t o pass § 980. 09( 1)  r evi ew,  t he cour t  must  det er mi ne t hat  a 

r easonabl e t r i er  of  f act  coul d concl ude f r om t he f act s al l eged 

i n t he pet i t i on and i t s at t achment s t hat  t he pet i t i oner  does not  

meet  t he cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  per son.   

Al l egat i ons suf f i c i ent  t o suppor t  r el i ef  f or  t he pet i t i oner  

woul d necessar i l y  have t o show t hat  t he pet i t i oner  no l onger  

meet s one or  mor e of  t he t hr ee st at ut or y r equi r ement s f or  bei ng 

a sexual l y v i ol ent  per son under  § 980. 01( 7) .   As r ef l ect ed i n 

t he st andar di zed f or m pet i t i on,  t he al l egat i ons wi l l  most  l i kel y  

chal l enge t he r equi r ement  t hat  a commi t t ed per son have a ment al  

di sor der  t hat  pr edi sposes hi m or  her  t o act s of  sexual  v i ol ence,  

and/ or  t hat  t he commi t t ed per son i s mor e l i kel y t han not  t o 

commi t  anot her  v i ol ent  sexual  of f ense.   See supr a not es 5- 6.  

¶28 The st andar d under  § 980. 09( 1) ,  t hen,  pr ovi des f or  a 

ver y l i mi t ed r evi ew ai med at  ensur i ng t he pet i t i on i s 

suf f i c i ent ——t hat  i s,  whet her  r el i ef  f or  t he pet i t i oner  i s 

possi bl e based on t he f act ual  al l egat i ons i n t he pet i t i on.   The 

cl ear  pur pose of  such a r evi ew i s t o weed out  mer i t l ess and 

unsuppor t ed pet i t i ons,  whi ch i s especi al l y i mpor t ant  i n l i ght  of  

t he st at ut e' s pr ovi so t hat  pet i t i ons f or  di schar ge may be f i l ed 

at  any t i me.  

¶29 Thi s st andar d i s s i mi l ar  t o t hat  used i n c i v i l  cases 

t o deci de a mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m upon 

whi ch r el i ef  can be gr ant ed under  Wi s.  St at .  § 802. 06( 2) ( a) ( 6) .   

When r evi ewi ng such a mot i on,  a cour t  anal ogousl y consi der s onl y 
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t he f act s al l eged i n t he compl ai nt  and i t s at t achment s,  and must  

assume t hat  al l  t hose al l eged f act s ar e t r ue.   Pet er son v.  

Vol kswagen of  Am. ,  I nc. ,  2005 WI  61,  ¶¶15- 16,  281 Wi s.  2d 39,  

697 N. W. 2d 61.   A cour t  gr ant s such a mot i on onl y when " no 

r el i ef  can be gr ant ed under  any set  of  f act s t hat  a pl ai nt i f f  

can pr ove i n suppor t  of  hi s or  her  al l egat i ons. "   Wat t s v.  

Wat t s,  137 Wi s.  2d 506,  512,  405 N. W. 2d 303 ( 1987) .  

¶30 I n sum,  § 980. 09( 1)  est abl i shes a l i mi t ed r evi ew of  

t he suf f i c i ency of  t he pet i t i on.   I t  r equi r es t he c i r cui t  cour t  

t o engage i n a paper  r evi ew of  onl y t he pet i t i on and i t s  

at t achment s t o det er mi ne whet her  t he pet i t i on al l eges f act s f r om 

whi ch a r easonabl e t r i er  of  f act  coul d concl ude t he pet i t i oner  

i s no l onger  a sexual l y v i ol ent  per son.   I f  i t  does not  al l ege 

such f act s,  t he cour t  must  deny t he pet i t i on.   I f  such f act s ar e 

al l eged,  t he cour t  t hen pr oceeds t o a r evi ew under  § 980. 09( 2) .  

D.  Wi s.  St at .  § 980. 09( 2) ——The Suf f i c i ency of  t he Evi dence 

¶31 Wi sconsi n St at .  § 980. 09( 2)  pr ovi des as f ol l ows:  

The cour t  shal l  r evi ew t he pet i t i on wi t hi n 30 days and 
may hol d a hear i ng t o det er mi ne i f  i t  cont ai ns f act s 
f r om whi ch t he cour t  or  j ur y may concl ude t hat  t he 
per son does not  meet  t he cr i t er i a f or  commi t ment  as a 
sexual l y v i ol ent  per son.   I n det er mi ni ng under  t hi s  
subsect i on whet her  f act s exi st  t hat  mi ght  war r ant  such 
a concl usi on,  t he cour t  shal l  consi der  any cur r ent  or  
past  r epor t s f i l ed under  s.  980. 07,  r el evant  f act s i n 
t he pet i t i on and i n t he st at e' s wr i t t en r esponse,  
ar gument s of  counsel ,  and any suppor t i ng document at i on 
pr ovi ded by t he per son or  t he st at e.   I f  t he cour t  
det er mi nes t hat  t he pet i t i on does not  cont ai n f act s 
f r om whi ch a cour t  or  j ur y may concl ude t hat  t he 
per son does not  meet  t he cr i t er i a f or  commi t ment ,  t he 
cour t  shal l  deny t he pet i t i on.   I f  t he cour t  
det er mi nes t hat  f act s exi st  f r om whi ch a cour t  or  j ur y 
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coul d concl ude t he per son does not  meet  cr i t er i a f or  
commi t ment  t he cour t  shal l  set  t he mat t er  f or  hear i ng.  

¶32 Sect i on 980. 09( 2)  cont ai ns a second l evel  of  r evi ew 

bef or e a pet i t i oner  i s ent i t l ed t o a di schar ge hear i ng.   Unl i ke 

§ 980. 09( 1) ,  wher e onl y t he pet i t i on and i t s at t achment s ar e 

r evi ewed,  t he cour t  i n t hi s st ep i s r equi r ed t o exami ne al l  of  

t he f ol l owi ng i t ems:  

( 1)  any cur r ent  and past  r e- exami nat i on r epor t s or  

t r eat ment  pr ogr ess r epor t s f i l ed under  Wi s.  St at .  § 980. 07;  

( 2)  r el evant  f act s i n t he pet i t i on and i n t he St at e' s 

wr i t t en r esponse;  

( 3)  ar gument s of  counsel ;  and 

( 4)  any suppor t i ng document at i on pr ovi ded by t he per son or  

t he St at e.  

¶33 Some conf usi on ar ose at  or al  ar gument  as t o how t he 

ci r cui t  cour t  can f ul f i l l  i t s  obl i gat i on t o consi der  al l  t hese 

i t ems when some of  t hem may not  be avai l abl e or  ot her wi se wi t hi n 

t he r ecor d bef or e t he cour t .   The most  r easonabl e r eadi ng of  

t hi s st at ut e i s t hat  t he cour t  must  r evi ew al l  t he i t ems 

enumer at ed i n § 980. 09( 2)  t hat  ar e i n t he r ecor d at  t he t i me of  

r evi ew. 18  The ci r cui t  cour t  need not ,  t her ef or e,  seek out  

evi dence not  cur r ent l y bef or e i t .   I t  may,  however ,  or der  t he 

pr oduct i on of  any of  t he enumer at ed i t ems not  i n t he r ecor d,  but  

i s not  r equi r ed t o do so.   The st at ut e suppor t s t hi s 

                                                 
18 The Depar t ment  must  pr ovi de al l  § 980. 07 r epor t s t o t he 

cour t  when t hey ar e cr eat ed.   Wi s.  St at .  § 980. 07( 6) .   The ot her  
i t ems ( t he pet i t i on and r esponse,  ar gument s of  counsel ,  and 
suppl ement al  document s)  or i gi nat e f r om t he par t i es.  
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i nt er pr et at i on i n gr ant i ng t he cour t  t he di scr et i on at  t hi s 

st age t o hol d a separ at e hear i ng,  di st i nct  f r om and pr i or  t o any 

di schar ge hear i ng. 19  Thus,  r evi ew under  § 980. 09( 2)  i s of  t he 

speci f i c  i t ems l i s t ed i n t he st at ut e,  i f  avai l abl e or  so 

r equest ed by t he cour t .  

¶34 The cent r al  di sput e bet ween t he par t i es i s t he 

st andar d est abl i shed by § 980. 09( 2) .  

¶35 The St at e ar gues t hat  when t he l egi s l at ur e r emoved t he 

mandat or y " pr obabl e cause hear i ng"  f r om t he st at ut e,  i t  i nt ended 

t o el evat e t he cour t ' s  gat ekeepi ng r ol e and gi ve cour t s mor e 

di scr et i on t o make l i mi t ed cr edi bi l i t y  det er mi nat i ons ( whi ch 

cour t s coul d not  do under  t he ol d pr obabl e cause st andar d) .   The 

st andar d,  t he St at e r easons,  must  be hi gher  t han pr obabl e cause,  

but  l ower  t han cl ear  and convi nci ng evi dence ( whi ch i s t he 

bur den t he st at e must  meet  at  t he di schar ge hear i ng under  

§ 980. 09( 3) ) .   I t  r ecommends a pr eponder ance of  t he evi dence 

st andar d,  and mai nt ai ns t hat  i t  i s  t he pet i t i oner ' s bur den t o 

pr ove he or  she has changed and i s no l onger  a sexual l y v i ol ent  

per son.    

                                                 
19 Wi sconsi n St at .  § 980. 09 uses t he t er m " hear i ng"  t o 

descr i be t wo di st i nct  event s.   The f i r st  i s  an opt i onal  hear i ng 
under  § 980. 09( 2)  t hat  t he c i r cui t  cour t  may hol d when 
det er mi ni ng whet her  t o gr ant  t he pet i t i oner  a di schar ge hear i ng.   
The di schar ge hear i ng under  § 980. 09( 3) - ( 4)  i s r equi r ed bef or e a 
commi t t ed per son may be di schar ged.   To avoi d conf usi on,  we 
r ef er  t o t he hear i ng under  § 980. 09( 3) - ( 4)  as a " di schar ge 
hear i ng"  and t he opt i onal  hear i ng under  § 980. 09( 2)  as s i mpl y a 
" hear i ng. "  
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¶36 Ar ends count er s  t hat  t he new st andar d,  t hough not  

cal l ed " pr obabl e cause, "  i s  by i t s t er ms essent i al l y  t he same.   

He r ej ect s t he not i on t hat  t he bur den shi f t s t o hi m or  t hat  t he 

st at ut e cr eat es a pr eponder ance of  t he evi dence st andar d,  

nei t her  of  whi ch,  he ar gues,  can be f ound i n t he st at ut e' s 

l anguage.  

¶37 We t ake t he st andar d del i neat ed i n t he st at ut e at  f ace 

val ue.   I t  cont ai ns nei t her  t he phr ase " pr obabl e cause"  nor  t he 

phr ase " pr eponder ance of  t he evi dence, "  bot h of  whi ch ar e common 

t er ms of  ar t  t hat  t he l egi s l at ur e coul d have empl oyed.   The 

ci r cui t  cour t ' s  t ask,  accor di ng t o t he st at ut e,  i s  t o det er mi ne 

whet her  t he document s and ar gument s bef or e t he cour t  cont ai n 

" f act s f r om whi ch t he cour t  or  j ur y may concl ude t hat  t he per son 

does not  meet  t he cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  

per son. " 20 

¶38 As wi t h r evi ew under  § 980. 09( 1) ,  r evi ew her e i s a 

l i mi t ed one.   Whi l e § 980. 09( 1)  t est s whet her  t he al l egat i ons i n 

t he pet i t i on and i t s at t achment s coul d suppor t  r el i ef ,  

§ 980. 09( 2)  t est s whet her  t he r ecor d i n t ot o,  i ncl udi ng al l  

r epor t s,  t he pet i t i on and any wr i t t en r esponse,  ar gument s of  

counsel ,  and any ot her  document s submi t t ed,  cont ai n f act s t hat  

coul d suppor t  r el i ef  f or  t he pet i t i oner  at  a di schar ge hear i ng.   

                                                 
20 Sect i on 980. 09( 2)  act ual l y st at es t he st andar d wi t h t hr ee 

sl i ght l y di f f er ent  i t er at i ons,  somet i mes usi ng t he phr ase " coul d 
concl ude, "  somet i mes usi ng " may concl ude"  and ot her  such mi nor ,  
non- subst ant i ve wor d- choi ce var i ances.  
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Essent i al l y ,  r ev i ew under  § 980. 09( 2)  ensur es t hat  t he c l ai ms i n 

t he pet i t i on ar e suppor t ed wi t h act ual  f act s.  

¶39 Thi s i s not  t o say t hat  t he cour t  must  t ake ever y 

document  a par t y submi t s at  f ace val ue.   The cour t ' s  

det er mi nat i on t hat  a cour t  or  j ur y coul d concl ude i n t he 

pet i t i oner ' s f avor  must  be based on f act s upon whi ch a t r i er  of  

f act  coul d r easonabl y r el y.   For  exampl e,  i f  t he evi dence shows 

t he exper t  i s  not  qual i f i ed t o make a psychol ogi cal  

det er mi nat i on,  or  t hat  t he exper t ' s  r epor t  was based on a 

mi sunder st andi ng or  mi sappl i cat i on of  t he pr oper  def i ni t i on of  a 

sexual l y v i ol ent  per son,  t he cour t  must  deny t he pet i t i on 

wi t hout  a di schar ge hear i ng despi t e t he r epor t ' s  st at ed 

concl usi ons. 21 

¶40 We r ej ect  t he St at e' s ar gument  t hat  t he c i r cui t  cour t  

may wei gh evi dence f avor i ng t he pet i t i oner  di r ect l y agai nst  

evi dence di sf avor i ng t he pet i t i oner .   Thi s i s  i mper mi ssi bl e 

                                                 
21 Ot her  exampl es can be f ound i n pr i or  case l aw.   Al t hough 

t hese cases al l  appl i ed t he ol d " pr obabl e cause"  st andar d,  t hei r  
r esul t s woul d be t he same under  t he new st andar d.   See St at e v.  
Kr use,  2006 WI  App 179,  296 Wi s.  2d 130,  722 N. W. 2d 742 ( hol di ng 
t hat  a r epor t  f avor abl e t o t he pet i t i oner  was i nsuf f i c i ent  
because i t  was based sol el y on evi dence t hat  had al r eady f or med 
t he basi s f or  t he deni al  of  a pr evi ous di schar ge pet i t i on) ;  
St at e v.  Fowl er ,  2005 WI  App 41,  279 Wi s.  2d 459,  694 N. W. 2d 446 
( hol di ng t hat  a r epor t  f avor abl e t o t he pet i t i oner  was 
i nsuf f i c i ent  because,  al t hough i t  st at ed t hat  t he pet i t i oner  had 
i mpr oved,  i t  st i l l  concl uded he was a sexual l y v i ol ent  per son) ;  
St at e v.  Thi el ,  2004 WI  App 140,  275 Wi s.  2d 421,  685 N. W. 2d 890 
( hol di ng t hat  a r epor t  f avor abl e t o t he pet i t i oner  was 
i nsuf f i c i ent  because,  al t hough i t  concl uded he woul d be saf e t o 
pl ace on super vi sed r el ease,  i t  al so concl uded he was st i l l  a 
sexual l y v i ol ent  per son) .  
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because t he st andar d i s not  whet her  t he evi dence mor e heavi l y 

f avor s t he pet i t i oner ,  but  whet her  t he enumer at ed i t ems cont ai n 

f act s t hat  woul d al l ow a f act f i nder  t o gr ant  r el i ef  f or  t he 

pet i t i oner . 22  I f  t he enumer at ed i t ems do cont ai n such f act s,  t he 

pr esence of  evi dence unf avor abl e t o t he pet i t i oner ——a r e-

exami nat i on r epor t  r eachi ng a concl usi on t hat  t he pet i t i oner  was 

st i l l  mor e l i kel y t han not  t o sexual l y r eof f end,  f or  exampl e——

does not  negat e t he f avor abl e f act s upon whi ch a t r i er  of  f act  

mi ght  r easonabl y r el y.  

¶41 We al so r ej ect  t he not i on t hat  t he bur den shi f t s t o 

t he pet i t i oner  t o pr ove he or  she " no l onger  meet s"  t he cr i t er i a 

f or  commi t ment .   The st at ut e f ocuses on whet her  a t r i er  of  f act  

coul d concl ude t hat  t he pet i t i oner  " does not  meet  t he cr i t er i a 

f or  commi t ment . "   The pet i t i oner  does not  need t o pr ove a change 

i n st at us i n or der  t o be ent i t l ed t o a di schar ge hear i ng;  t he 

pet i t i oner  need onl y pr ovi de evi dence t hat  he or  she does not  

meet  t he r equi r ement s f or  commi t ment .  

¶42 The st andar d pr escr i bed by § 980. 09( 2)  i s s i mi l ar  t o 

t hat  used i n a c i v i l  act i on t o deci de a mot i on t o di smi ss at  t he 

c l ose of  evi dence under  Wi s.  St at .  § 805. 14( 4) .   The § 805. 14 

st andar d l i kewi se t est s whet her  t he r ecor d cont ai ns any evi dence 

t hat  woul d suppor t  r el i ef  f or  t he pl ai nt i f f .   See Am.  Fami l y 

                                                 
22 As we not ed when exami ni ng § 980. 09( 1) ,  t o suppor t  r el i ef  

f or  t he pet i t i oner ,  evi dence woul d necessar i l y  have t o show t hat  
t he pet i t i oner  does not  meet  one or  mor e of  t he t hr ee st at ut or y 
r equi r ement s f or  bei ng a sexual l y v i ol ent  per son under  Wi s.  
St at .  § 980. 01( 7) .  
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Mut .  I ns.  Co.  v.  Dobr zynski ,  88 Wi s.  2d 617,  624- 25,  277 N. W. 2d 

749 ( 1979) .  

¶43 To concl ude,  Wi s.  St at .  § 980. 09( 2)  est abl i shes a 

l i mi t ed r evi ew of  t he suf f i c i ency of  t he evi dence.   The cour t  i s  

r equi r ed t o r evi ew t he i t ems speci f i cal l y enumer at ed i f  

avai l abl e,  and may or der  t hose i t ems t o be pr oduced and/ or  

conduct  a hear i ng at  i t s  di scr et i on.   The ci r cui t  cour t  must  

det er mi ne whet her  t he enumer at ed i t ems cont ai n any f act s f r om 

whi ch a r easonabl e t r i er  of  f act  coul d concl ude t hat  t he 

pet i t i oner  does not  meet  t he cr i t er i a f or  commi t ment  as a 

sexual l y v i ol ent  per son.   I f  any f act s suppor t  a f i ndi ng i n 

f avor  of  t he pet i t i oner ,  t he cour t  must  or der  a di schar ge 

hear i ng on t he pet i t i on;  i f  no such f act s exi st ,  t he cour t  must  

deny t he pet i t i on.  

E.  Appl i cat i on t o Ar ends'  Pet i t i on 

¶44 I n t he case at  bar ,  t he c i r cui t  cour t  deni ed Ar ends'  

pet i t i on wi t hout  a di schar ge hear i ng,  and r evi ewed t hr ee 

document s t o ai d i t s deci s i on:  Dr .  Fi el ds '  r epor t ,  Dr .  Schmi t t ' s  

Re- exami nat i on Repor t ,  and t he Tr eat ment  Pr ogr ess Repor t  f r om 

Sand Ri dge.   The ci r cui t  cour t  di d not  st at e whet her  i t  was 

denyi ng t he pet i t i on under  § 980. 09( 1)  or  ( 2) .   Because i t  

consi der ed evi dence out si de of  t he pet i t i on and i t s at t achment  

( Dr .  Fi el ds '  r epor t ) ,  i t  appear s t hat  t he c i r cui t  cour t ' s  deni al  

was i ssued af t er  a § 980. 09( 2)  anal ysi s.  

¶45 The r ecor d i ndi cat es t hat  t he c i r cui t  cour t  di d not  

consi der  al l  of  t he i t ems i t  was r equi r ed t o consi der  under  

§ 980. 09( 2) .   Ar ends was commi t t ed i n 2005,  and was r e- exami ned 
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as r equi r ed by § 980. 07 i n 2005,  2006,  and 2007.   The r ecor d 

bef or e us on appeal  cont ai ns a Re- exami nat i on Repor t  and 

Tr eat ment  Pr ogr ess Repor t  f or  each of  t hose year s. 23  The ci r cui t  

cour t ' s  wr i t t en or der  r ef l ect s t hat  i t  consi der ed onl y t he 2007 

r epor t s al ong wi t h Dr .  Fi el ds '  r epor t .   The cour t ,  t her ef or e,  

di d not  consi der  al l  cur r ent  or  past  r epor t s f i l ed under  

§ 980. 07 as r equi r ed by § 980. 09( 2) .  

¶46 Fur t her mor e,  t he c i r cui t  cour t  deni ed Ar ends'  pet i t i on 

f or  di schar ge on t he gr ounds t hat  " pr obabl e cause"  di d not  exi st  

t o hol d a di schar ge hear i ng.   I t  of f er ed no f ur t her  expl anat i on 

of  i t s  deci s i on.   Our  opi ni on t oday cl ar i f i es t hat  pr obabl e 

cause i s not  t he pr oper  st andar d under  t hi s new st at ut e.  

¶47 I t  i s  axi omat i c  t hat  a c i r cui t  cour t  must  cr eat e a 

r ecor d of  i t s  r easoni ng suf f i c i ent  t o f aci l i t at e appel l at e 

r evi ew.   See I n r e John Doe Pr oceedi ng,  2003 WI  30,  ¶57,  260 

Wi s.  2d 653,  660 N. W. 2d 260 ( " [ O] ur  syst em of  j ust i ce demands 

t hat  t her e be some basi s [ f or  a j udge' s deci s i on]  set  f or t h t o 

f aci l i t at e r evi ew. " ) .   Had t he ci r cui t  cour t  expl ai ned i t s 

r easoni ng,  we mi ght  have been abl e t o det er mi ne whet her  i t  

appl i ed t he pr oper  st andar d,  even i f  under  a di f f er ent  name.   As 

i t  i s ,  we cannot .  

¶48 Though abl e t o r evi ew t he evi dence i n t hi s case 

our sel ves,  we choose i nst ead t o r emand t o t he c i r cui t  cour t  so 

                                                 
23 The t wo r epor t s f i l ed i n 2005 wer e f i l ed under  t he ol d 

st at ut e,  whi ch pr ovi ded t hat  a commi t t ed per son' s f i r st  r e-
exami nat i on had t o occur  wi t hi n s i x mont hs of  commi t ment ,  not  
12.   See Wi s.  St at .  § 980. 07( 1)  ( 2003- 04) .  
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t hat  i t  may have an oppor t uni t y t o conduct  a r evi ew under  

§ 980. 09( 2) 24 f ol l owi ng t he pr ocedur es and appl y i ng t he st andar ds 

we announce t oday.   See St at e ex r el .  Ski bi nski  v.  Tadych,  31 

Wi s.  2d 189,  199,  142 N. W. 2d 838 ( 1966)  ( not i ng t hat  when a 

c i r cui t  cour t  f ai l s  t o make f i ndi ngs of  f act  and concl usi ons of  

l aw,  t hi s cour t  may ei t her  r evi ew t he evi dence i t sel f  or  r emand 

t o t he c i r cui t  cour t  t o car r y out  t hat  t ask) .  

¶49 On r emand,  t he c i r cui t  cour t  must  consi der  al l  t he 

i t ems enumer at ed i n § 980. 09( 2) ,  i ncl udi ng al l  t he § 980. 07 

r epor t s ( Re- exami nat i on Repor t s and Tr eat ment  Pr ogr ess Repor t s)  

t hat  have been f i l ed s i nce t he begi nni ng of  Ar ends'  commi t ment . 25  

The cour t  may or der  addi t i onal  enumer at ed i t ems t o be pr oduced,  

and may hol d a hear i ng t o ai d i t s det er mi nat i on.   The ci r cui t  

cour t  must  det er mi ne whet her  t he r ecor d bef or e i t  cont ai ns f act s 

                                                 
24 We ar e conf i dent  t hat  § 980. 09( 1)  i s sat i sf i ed because 

Ar ends'  pet i t i on al l eges t hat  Dr .  Fi el ds '  r epor t  suppor t s hi s 
asser t i on t hat  he i s no l onger  mor e l i kel y t han not  t o sexual l y 
r eof f end,  and Dr .  Fi el ds does i n f act  r each t hi s concl usi on i n 
her  r epor t .  

Addi t i onal l y,  whi l e § 980. 09( 1)  i s a separ at e l evel  of  
r evi ew,  we do not  bel i eve a t r i al  cour t  need i ssue an or der  
expl ai ni ng i t s r at i onal e i f  a pet i t i oner  sat i sf i es t he 
r equi r ement s of  § 980. 09( 1) .   Thi s woul d needl essl y bur den t r i al  
j udges,  who woul d,  i n many cases,  pr oceed seaml essl y f r om a 
§ 980. 09( 1)  r evi ew t o a § 980. 09( 2)  r evi ew wi t hout  not i ce t o t he 
par t i es.   Because any appel l at e cour t  conduct i ng a r evi ew of  a 
§ 980. 09( 2)  det er mi nat i on ( ei t her  a gr ant  or  deni al  of  a 
di schar ge hear i ng)  woul d necessar i l y  r evi ew t he pet i t i on as wel l  
as i t s at t achment s,  t hi s appr oach nei t her  hi nder s appel l at e 
r evi ew nor  af f ect s t he r i ght s of  t he par t i es.  

25 The cour t  shoul d al so consi der  any such document s f i l ed 
wi t h t he cour t  s i nce Ar ends f i l ed t hi s pet i t i on.  
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f r om whi ch a r easonabl e t r i er  of  f act  coul d concl ude t hat  Ar ends 

does not  meet  t he cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  

per son.  

¶50 I f  t he cour t  concl udes t hat  such f act s ar e pr esent ,  

t he cour t  must  or der  a di schar ge hear i ng on t he pet i t i on.   I f  

t he cour t  deni es Ar ends'  pet i t i on wi t hout  a di schar ge hear i ng,  

i t  must  cr eat e a r ecor d of  i t s  r at i onal e suf f i c i ent  t o 

f aci l i t at e appel l at e r evi ew.  

I V.  CONCLUSI ON 

¶51 We concl ude t hat  § 980. 09 r equi r es t he c i r cui t  cour t  

t o f ol l ow a t wo- st ep pr ocess i n det er mi ni ng whet her  t o hol d a 

di schar ge hear i ng.  

¶52 Under  § 980. 09( 1) ,  t he c i r cui t  cour t  engages i n a 

paper  r evi ew of  t he pet i t i on onl y,  i ncl udi ng i t s at t achment s,  t o 

det er mi ne whet her  i t  al l eges f act s f r om whi ch a r easonabl e t r i er  

of  f act  coul d concl ude t hat  t he pet i t i oner  does not  meet  t he 

cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  per son.   Thi s 

r evi ew i s a l i mi t ed one ai med at  assessi ng t he suf f i c i ency of  

t he al l egat i ons i n t he pet i t i on.   I f  t he pet i t i on does al l ege 

suf f i c i ent  f act s,  t he c i r cui t  cour t  pr oceeds t o a r evi ew under  

§ 980. 09( 2) .  

¶53 Wi sconsi n St at .  § 980. 09( 2)  r equi r es t he c i r cui t  cour t  

t o r evi ew speci f i c  i t ems enumer at ed i n t hat  subsect i on,  

i ncl udi ng al l  past  and cur r ent  r epor t s f i l ed under  § 980. 07.   

The ci r cui t  cour t  need not ,  however ,  seek out  t hese i t ems i f  

t hey ar e not  al r eady wi t hi n t he r ecor d.   Never t hel ess,  i t  may 

r equest  addi t i onal  enumer at ed i t ems not  pr evi ousl y submi t t ed,  
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and al so has t he di scr et i on t o conduct  a hear i ng t o ai d i n i t s 

det er mi nat i on.   The ci r cui t  cour t ' s  t ask i s t o det er mi ne whet her  

t he pet i t i on and t he addi t i onal  suppor t i ng mat er i al s bef or e t he 

cour t  cont ai n f act s f r om whi ch a r easonabl e t r i er  of  f act  coul d 

concl ude t hat  t he pet i t i oner  does not  meet  t he cr i t er i a f or  

commi t ment  as a sexual l y v i ol ent  per son.  

¶54 I n t hi s case,  t he c i r cui t  cour t  r evi ewed t he t hr ee 

most  cur r ent  r epor t s i n t he r ecor d,  and t her ef or e i t s deni al  of  

t he pet i t i on appear s t o have been vi a r evi ew under  § 980. 09( 2) .   

The cour t  di d not ,  however ,  r evi ew al l  pr i or  r epor t s i n t he 

r ecor d as r equi r ed by t he st at ut e.   Addi t i onal l y,  t he cour t  

deni ed Ar ends'  pet i t i on on t he gr ounds t hat  i t  f ound no 

" pr obabl e cause"  t o conduct  a di schar ge hear i ng,  but  of f er ed no 

expl anat i on of  i t s  r at i onal e.   Pr obabl e cause i s not  t he 

st andar d r equi r ed by t he st at ut e.   We r emand t o t he c i r cui t  

cour t  t o make a det er mi nat i on under  § 980. 09( 2)  of  whet her  t o 

gr ant  a di schar ge hear i ng on Ar ends'  pet i t i on.   Accor di ngl y,  we 

af f i r m t he cour t  of  appeal s '  r ever sal  of  t he c i r cui t  cour t ,  but  

modi f y i t s i nst r uct i ons.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med,  and as modi f i ed,  t he cause r emanded t o 

t he c i r cui t  cour t .  

¶55 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶56 DAVI D T.  PROSSER,  J.    (dissenting).  I  r espect f ul l y 

di ssent  f r om t he maj or i t y opi ni on' s anal ysi s of  t he st at ut e.  

¶57 Wi sconsi n St at .  § 980. 09( 1)  r eads:  

 A commi t t ed per son may pet i t i on t he commi t t i ng 
cour t  f or  di schar ge at  any t i me.   The cour t  shal l  deny 
t he pet i t i on under  t hi s sect i on wi t hout  a hear i ng 
unl ess t he pet i t i on al l eges f act s f r om whi ch t he cour t  
or  j ur y may concl ude t he per son' s condi t i on has 
changed si nce t he dat e of  hi s or  her  i ni t i al  
commi t ment  or der  so t hat  t he per son does not  meet  t he 
cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  per son.   
( Emphasi s added. )  

¶58 The i mpor t  of  t hi s subsect i on i s t hat  t he pet i t i on 

must  al l ege f act s f r om whi ch t he cour t  or  a j ur y may concl ude 

t he per son' s condi t i on has changed si nce hi s or  her  commi t ment  

so t hat  t he per son does not  meet  t he cr i t er i a f or  commi t ment  any  

mor e.   I f  t he pet i t i on f ai l s  t o al l ege such f act s,  t he pet i t i on 

must  be di smi ssed because i t  i s  def i c i ent  on i t s f ace.   The f l i p 

s i de of  t hi s pr oposi t i on i s t hat  a f aci al l y suf f i c i ent  pet i t i on 

shoul d nor mal l y l ead t o a di schar ge hear i ng.  

¶59 Wi sconsi n St at .  § 980. 09( 2)  r eads:  

 [ 1]  The cour t  shal l  r evi ew t he pet i t i on wi t hi n 30 
days and may hol d a hear i ng t o det er mi ne i f  i t  
cont ai ns f act s f r om whi ch t he cour t  or  j ur y may 
concl ude t hat  t he per son does not  meet  t he cr i t er i a 
f or  commi t ment  as a sexual l y v i ol ent  per son.   [ 2]  I n 
det er mi ni ng under  t hi s subsect i on whet her  f act s exi st  
t hat  mi ght  war r ant  such a concl usi on,  t he cour t  shal l  
consi der  any cur r ent  or  past  r epor t s f i l ed under  s.  
980. 07,  r el evant  f act s i n t he pet i t i on and i n t he 
st at e' s wr i t t en r esponse,  ar gument s of  counsel ,  and 
any suppor t i ng document at i on pr ovi ded by t he per son or  
t he st at e.   [ 3]  I f  t he cour t  det er mi nes t hat  t he 
pet i t i on does not  cont ai n f act s f r om whi ch a cour t  or  
j ur y may concl ude t hat  t he per son does not  meet  t he 
cr i t er i a f or  commi t ment ,  t he cour t  shal l  deny t he 
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pet i t i on.   [ 4]  I f  t he cour t  det er mi nes t hat  f act s 
exi st  f r om whi ch a cour t  or  j ur y coul d concl ude t he 
per son does not  meet  cr i t er i a f or  commi t ment  t he cour t  
shal l  set  t he mat t er  f or  hear i ng.  

¶60 Subsect i on ( 2)  pr ovi des t hat  t he cour t  shal l  r evi ew 

t he pet i t i on wi t hi n 30 days.   The cour t  may be uncer t ai n about  

t he suf f i c i ency of  t he pet i t i on.   I n addi t i on,  t he st at e may 

chal l enge t he suf f i c i ency of  t he pet i t i on on t he f act s al l eged 

or  on t he l aw.   I n ei t her  event ,  t he cour t  may hol d a hear i ng t o 

det er mi ne whet her  t he pet i t i on cont ai ns f act s " f r om whi ch t he 

cour t  or  j ur y may concl ude t hat  t he per son does not  meet  t he 

cr i t er i a f or  commi t ment  as a sexual l y v i ol ent  per son. "   Wi s.  

St at .  § 980. 09( 2) .   " I f  t he cour t  det er mi nes t hat  f act s exi st  

f r om whi ch a cour t  or  j ur y coul d concl ude t he per son does not  

meet  cr i t er i a f or  commi t ment  t he cour t  shal l  set  t he mat t er  f or  

hear i ng. "   I d.  ( emphasi s added) .  

¶61 Subsect i on ( 2)  appear s t o be somewhat  ambi guous.   The 

f i r st  sent ence r ei t er at es t hat  t he cour t  shal l  r evi ew t he 

pet i t i on and may hol d a hear i ng t o det er mi ne i f  i t  [ t he 

pet i t i on]  cont ai ns appr opr i at e " f act s. "   The t hi r d sent ence of  

t he subsect i on al so r ef er s t o f act s i n t he pet i t i on.    

¶62 I n cont r ast ,  t he second sent ence asks " whet her  f act s 

exi st "  and r equi r es t he cour t  t o exami ne " r el evant  f act s i n t he 

pet i t i on and i n t he st at e' s wr i t t en r esponse,  ar gument s of  

counsel ,  and any suppor t i ng document at i on pr ovi ded by t he per son 
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or  t he st at e. " 1  The f our t h sent ence does not  speci f i cal l y r ef er  

t o t he pet i t i on;  i t  r ef er s t o " f act s t hat  exi st . "   I n l i ght  of  

t he second sent ence,  I  r ead t he phr ase " f act s t hat  exi st "  t o 

mean f act s t hat  come out  i n t he cour t ' s  consi der at i on of  

submi ssi ons,  t est i mony,  and ar gument  subsequent  t o t he pet i t i on,  

i r r espect i ve of  whet her  t hose " f act s"  wer e al l eged i n t he 

pet i t i on.  

¶63 The opt i onal  hear i ng t o eval uat e t he pet i t i on may 

st r engt hen t he pet i t i oner ' s case f or  a di schar ge hear i ng.   The 

consi der at i on of  i t ems enumer at ed i n t he second sent ence of  ( 2) ,  

i ncl udi ng ar gument ,  al so may suppor t  t he pet i t i on.    

¶64 The r eal  quest i on her e i s  whet her  a f aci al l y 

suf f i c i ent  pet i t i on can be successf ul l y r ebut t ed i n t he opt i onal  

hear i ng or  i n t he cour t ' s  consi der at i on of  ot her  mat t er s,  

i ncl udi ng ar gument .  

¶65 I f  t est i mony or  ar gument  at  t he opt i onal  hear i ng or  

t he consi der at i on of  enumer at ed i t ems out si de t he pet i t i on 

per suades t he cour t  t o di sr egar d a f aci al l y suf f i c i ent  pet i t i on,  

                                                 
1 The second sent ence al so r equi r es t he cour t  t o consi der  

" any cur r ent  or  past  r epor t s f i l ed under  s.  980. 07. "   Wi sconsi n 
St at .  § 980. 07 r equi r es t hat  a commi t t ed per son be r eexami ned 
" at  l east  once each 12 mont hs t o det er mi ne whet her  t he per son 
has made suf f i c i ent  pr ogr ess f or  t he cour t  t o consi der  whet her  
t he per son shoul d be pl aced on super vi sed r el ease or  
di schar ged. "   Wi s.  St at .  § 980. 07( 1) .   At  t he t i me of  
r eexami nat i on,  " t he per son .  .  .  may r et ai n or  have t he cour t  
appoi nt  an exami ner  as pr ovi ded under  s.  980. 031( 3) . "   I f  t he 
per son i s unabl e t o r ef er ence i n hi s pet i t i on a f avor abl e r epor t  
f r om t he st at e' s exami ner  or  hi s own exami ner ,  t he pet i t i on i s 
unl i kel y t o al l ege " f act s"  f r om whi ch a j ur y coul d concl ude t hat  
t he per son no l onger  meet s t he cr i t er i a f or  commi t ment .  
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t he pet i t i oner  i s ef f ect i vel y deni ed hi s st at ut or y r i ght  t o a 

j ur y t r i al .  

¶66 Thus,  i n my vi ew,  a f aci al l y suf f i c i ent  pet i t i on 

r equi r es a di schar ge hear i ng under  Wi s.  St at .  § 980. 09( 3)  unl ess 

t he st at e shows t hat  t he " f act s"  al l eged i n t he pet i t i on cannot  

be subst ant i at ed or  t he al l egat i ons i n t he pet i t i on ar e 

def i c i ent  as a mat t er  of  l aw.  

¶67 I n t hi s case,  Ar ends'  pet i t i on was f aci al l y suf f i c i ent  

because of  t he f avor abl e r epor t  of  Dr .  Shei l a Fi el ds at t ached t o 

t he pet i t i on.   I  see not hi ng i n t he r ecor d t hat  negat es or  

i nval i dat es t he f aci al  suf f i c i ency of  t he " f act "  of  Dr .  Shi el ds '  

f avor abl e eval uat i on.   Thus,  I  per cei ve no l egal  basi s f or  

r emandi ng t he case f or  r econsi der at i on of  t he suf f i c i ency of  t he 

pet i t i on under  Wi s.  St at .  § 980. 09( 2) .   Ar ends i s ent i t l ed t o a 

di schar ge hear i ng. 2 

¶68 I f  my r eadi ng of  t he st at ut e i s i ncor r ect ,  t he 

l egi s l at ur e shoul d c l ar i f y Wi s.  St at .  § 980. 09( 2)  so t hat  i t s 

i nt ent  i s c l ear .  

¶69 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  

 

 

                                                 
2 At  t hi s poi nt ,  t he cour t  woul d be bound t o consi der ——at  a 

r econsi der at i on hear i ng under  Wi s.  St at .  § 980. 09( 2)  or  a 
di schar ge hear i ng under  Wi s.  St at .  § 980. 09( 3) ——t he most  cur r ent  
i nf or mat i on descr i bed i n ¶51 of  t he maj or i t y opi ni on.  
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