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No. 2007AP2861
(L.C. No. 2006CV1980)

STATE OF W SCONSI N ) I N SUPREME COURT

Raci ne County,

Pl ai nti ff- Appel | ant, FI LED

V.
APR 2, 2010

Oracul ar M I waukee, Inc., Oracular, Inc.,

Oracul ar of M nnesot a, LLC and Oracul ar of David R Schanker

M chi gan, | nc. Clerk of Supreme Court

Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned and

cause renmanded.

M1 ANNETTE KI NGSLAND Z| EGLER, J. This is a review of a
publ i shed decision of the court of appeals® that reversed and
remanded an order of the Racine County Circuit Court, Judge
Stephen A. Simanek presiding, which granted summary judgnment to
O acul ar M| waukee, Inc., Oacular, Inc., Oacular of Mnnesota,
LLC, and Oracular of Mchigan, Inc. (collectively Oracular) and

di sm ssed Racine County's breach of contract claim Raci ne

! Racine County v. Oracul ar M| waukee, Inc., 2009 W App 58,
317 Ws. 2d 790, 767 N. W 2d 280.
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County alleged that Oracular, a conputer systens and progranm ng
consultant, breached the Consulting Service Agreenent (the
Agreenent) entered into between the parties. The circuit court
granted summary judgnent to Oracular on the grounds that Racine
County's failure to nane an expert wtness was deficient as a
matter of |aw According to the circuit court, the Agreenent
was effectively a contract for professional services, for which
the basis of liability is a claim of negligence. Raci ne County
was therefore required to present expert testinony in order to
denonstrate that Oracular's performance fell below the standard
of care in the conputer consulting industry. The circuit court
denied Racine County's notion for reconsideration, and Racine
County appeal ed.

12 The court of appeals reversed and remanded, concl udi ng
that Racine County was not required to present expert testinony
because Oracul ar's all eged breaches of the Agreenment were within
the realm of the average juror's ordinary experience. Contrary
to the circuit court's conclusion, the court of appeals held
that for purposes of this case, conputer consultants are not
"pr of essi onal s" and thereby not subj ect to professional
standards of care. Instead, the court concluded that the
Agreenent between Racine County and Oacular was a sinple
contract for services.

13 Oracul ar petitioned this court for review, and we
accept ed. Though on different grounds, we affirm the decision
of the court of appeals and remand to the circuit court for

further proceedings.
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14 The issue before this court is whether in order to
survive sunmmary judgnent, Racine County was required to nanme an
expert w tness when the conplaint alleged that Oracul ar breached
the parties' Consulting Service Agreenent by failing to
institute the software as prom sed.

15 W conclude that in order to survive sunmary judgnent,
Raci ne County was not required to nane an expert wtness. As
all eged, Racine County's breach of contract claim does not
present issues so wunusually conplex as to require expert
testinony as a matter of law. In so concluding, we do not close
the door to the possibility that expert testinony may |ater
assist the trier of fact in evaluating the breach of contract
claim Rat her, we decide that based upon the pleadings and
affidavits, Racine County was not required to name an expert
witness in order to proceed. Mor eover, the breach of contract
claim presents nunerous genuine issues of material fact which
ot herwi se preclude sunmary judgnent. Accordi ngly, though on
different grounds,? we affirm the decision of the court of

appeals and remand to the circuit court for further proceedi ngs.

2We do not reach the question of whether a conputer
consultant constitutes a "professional" for purposes of this
case because that in itself has no bearing on whether expert
testinmony is required. The parties agree.
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| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE
16 On Novenber 10, 2003, Racine County submtted a
Request for Proposal (RFP) to prospective vendors, "seeking a
qualified consultant to upgrade [its] current Peoplesoft Wrld
software to Peoplesoft One 8.0 and install Peoplesoft One Human
Resource and Payroll nodules.” In essence, Racine County sought

the assistance of a conputer consultant, conprised of a "Project

Manager/ Project Team" in the upgrade of its human resources,
payroll, and financial software systems. According to the RFP,
the project woul d include "software installation, dat a
conver si on (for payr ol | only), i ntegration W th ot her

Wen professional services are at issue, the basis of
liability may be negligence, see Hoven . Kel bl e, 79
Ws. 2d 444, 463, 256 N.W2d 379 (1977); M cro-Managers, Inc. v.
G egory, 147 Ws. 2d 500, 513, 434 N.W2d 97 (C. App. 1988);
however, expert testinony may or nay not assist the trier of
fact, Netzel v. State Sand & Gavel Co., 51 Ws. 2d 1, 6, 186
N.W2d 258 (1971). See, e.g., Wite v. Leeder, 149 Ws. 2d 948,
960, 440 N.W2d 557 (1989) (concluding that expert testinony was
not required to assist the jury in determning whether the
manner in which the plaintiff kept a bull negligently caused the
defendant's injury because the issue was "within the realm of
| ay conprehension"); Hoven, 79 Ws. 2d at 452 (stating that the
doctrine of res ipsa loquitur "may be applied in nedical
mal practice cases and that the likelihood that negligence was
the cause may be shown by expert nedical testinobny in cases
where it may not be so inferred on the basis of conmmon
know edge" (enphasis added)); Cramer v. Theda Cark Menm| Hosp.,
45 Ws. 2d 147, 152-53, 172 N W2d 427 (1969) (citing nunerous
cases in which expert testinony was not permtted because the
jury was capable of drawing its own conclusions on the issue of
negligence); Cty of Cedarburg Light & Water Commin v. Allis-
Chalmers Mg. Co., 33 Ws. 2d 560, 567, 148 N W2d 13 (1967).
It does not follow, then, that the requirenment of expert
testinmony is necessarily linked to the rendering of professional
servi ces. Accordingly, to evaluate the fornmer, we need not
determ ne whether Oracular is a "professional."”

4
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applications, final inplenentation, going |ive on Peoplesoft
One, and training," and conpletion of the project would "result
in a fully operational system tailored to the needs of Racine
County."

17 In outlining the project's scope, the RFP provided
that "[t]he Project Manager will be involved with defining the
proj ect scope and creating the organi zation and structure needed
to conplete a successful upgrade and inplenentation.” I n
addi ti on, the RFP assigned the Project Manager training
responsibilities:

Trai ning: The Project Manager will:

a. ldentify, reconmend and coordi nate Raci ne
County's training needs.

b. Specify the type—
i Formal JDE training
i I nt ernal wor kshops
. Web training

C. Assist in the proper training of the County's
project team to gain the necessary understanding
of the capabilities of the software.

d. Assist in understanding the software's rich
functionality to better identify and establish
accurate and realistic goals and objectives.

e. Provide effective comuni cation and debriefing of
the instructor(s) allowing the Project Manager to
assist Racine County to refine the scope of
busi ness process anal ysi s.

18 The RFP further provided that the project was to be

conpleted in three stages. Phase 1, titled "Set wup of
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Infrastructure and Configurative Network Conputing,” required
the consultant to "install and configure Peoplesoft One 8.0 on

the deploynent server and set up a mninmum of three fat client

stations that wll all run locally." Phase 2 was titled
"Conplete install, set up and training for new Peoplesoft One
Human Resources/ Payroll." Wthin that phase, the RFP outlined

the current and required functionality of Racine County's human
resources and payroll systens. Phase 3 was titled "Upgrade
current functioning nodules from Peoplesoft Wrld to Peopl esoft
One. "

19 Finally, t he RFP listed sever al " Proposal
Requi renents. " Rel evant to this case, the RFP provided that
"[v]endors shall submt a detailed proposal” that includes a

"Project Task List":

a. Break down the work program into the three phases
("1 through "3'") as stated above .

b. Break down each phase into technical and
application activities.

c. Submit a proposed GANT [sic] Chart® schedule
listing all procedures including training for each
phase of the project. Identify the task nane,
duration (no. of days), start date, finish date and
party responsi ble for each task.

10 On Decenmber 3, 2003, Oacular submtted to Racine

County a "Proposal for PeopleSoft Consulting"” (the proposal).

® A Gantt chart, naned after American engineer Henry
Laurence Gantt, is "[a] chart that depicts progress in relation
to tinme, often used in planning and tracking a project.” The
Anerican Heritage Dictionary of the English Language 746 (3d ed.
1992) .
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In the proposal's "Executive Summary," Oracular stated its
"intent to work with Racine County to inplenent OneWrld as a
new baseline enterprise software solution.” Oacular wote that
it would "conbine the talents of [its] consulting organization
with the talents of the Racine County staff in order to conplete
this project on time and on budget."” The proposal's
"Prelimnary Project Plan" indicated that Oracular would "[p]lan
a staggered approach to begin each major area of acconplishnent
whil e focusing on a conbined Go-Live date of Septenber 1, 2004."
Oracular also wote, however, that "[a] detailed work plan wll
be conpleted prior to beginning the project and will need to be
verified by the project teamat that tine."

111 The proposal also included a |Ilist of "Project
Assunptions.” Two of those assunptions were categorized as

"Training & Education":

* Racine County wll construct al | end- user
procedures and training mterials for t he
proj ect .

Al core training will be conducted internally

and delivered by the project consulting staff.
Training is to include guidance to key users on
set-up or end- user procedure and training
manual s.

112 Finally, to conplete the project, Oacular proposed a
seven- phase pl an. Those seven phases were broken down in a
Gantt chart, attached to the proposal as Addendum A. The Gantt
chart listed a project duration of 170 working days and a " Co-

Li ve" date of Septenber 6, 2004.
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13 On January 12, 2004, Oacular submtted to Racine
County an additional addendum to its proposal, which nmade m nor
budget adj ust nents. The addendum also provided: "After
reviewing and adjusting the proposed project plan we have
identified a total of 862 hours required to perform tasks by
Raci ne County financial representatives. This dedication wll
be required from January 19, 2004 through Septenber 10, 2004 for
a total of 35 weeks."

114 Racine County selected Oracular as the vendor for its
software upgrade project. On February 2, 2004, the parties
ent ered into a "Consul ting Service Agr eenent , " whi ch
i ncorporated by reference the RFP, the proposal, Addendum A to
the proposal, and the January 12, 2004, addendum to the
proposal. In the event of a conflict or inconsistency anong the
docunent s, t he Agr eenment instituted t he foll ow ng
prioritization: (a) the Agreenent, (b) Addendum A to the
proposal, (c) the January 12, 2004, addendum to the proposal,
(d) the proposal, and (e) the RFP. Pursuant to the Agreenent,
the total anmount of the project was not to exceed $389, 250.
Oracul ar agreed to provide consulting services to Racine County,
and Racine County agreed to accept consulting services and pay

Oracul ar, on certain terns, including:

a. Proposal <cost and project plan are based on
requi renents outlined in the Request for Proposal
submtted by Racine County except for t he
foll ow ng nodifications:

i Project conpletion of Phase 1 through Phase
3 shall be started in a staggered approach
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with a conbined CGo-Live goal of Septenber 7,
2004.

In addition, the Agreenent included a termnation provision,
whi ch provided that "[e]ither party may term nate this Agreenent
and/ or outstanding Project Proposals by witten notice of not
| ess than fifteen days."

115 For reasons which we will discuss infra, Racine County
term nated the Agreenent on February 16, 2006, and conmenced
this lawsuit against Oacular on Septenber 26, 2006. The
conplaint* alleged two causes of action: breach of contract and
fraudul ent representations in violation of Ws. Stat. § 100.18
(2007-08).° In particular, Racine County alleged that the staff
provided by Oacul ar was “for al | practi cal pur poses,
i nconpetent™ and that Oacular msrepresented "a tinme table for
conpletion and inplenentation of the project.” Oacular denied
the allegations and counterclained for breach of contract,
guantum neruit, and prom ssory estoppel.

116 On COctober 1, 2007, Oacular noved for summary
judgment on Racine County's breach of contract claim As its
primary grounds, Oracular asserted that Racine County failed to

carry its burden of proving that Oacul ar breached the standard

4 Racine County filed an amended conplaint on Decenber 15,
2006, that incorporated by reference the original conplaint.

> All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

On February 19, 2007, the parties stipulated to the
di sm ssal of Racine County's fraudulent representations claim
and the circuit court ordered its dism ssal wthout prejudice on
February 21, 2007.
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of care. According to Oracular, the Agreenent in this case was
a contract for professional services, specifically conputer
software progranm ng services. Therefore, citing Hoven .
Kel ble, 79 Ws. 2d 444, 463, 256 N.W2d 379 (1977), and Mcro-
Managers, Inc. v. Gegory, 147 Ws. 2d 500, 513, 434 N W2ad 97

(Ct. App. 1988), Oracular argued that Racine County was required
to prove negligence. To do so, Racine County needed expert
testinmony to denonstrate that Oracular's performance fell bel ow
the standard of <care in the conputer consulting industry.
Because Racine County failed to nane an expert w tness, O acul ar
argued that it was entitled to judgnent as a matter of |aw on
t he breach of contract claim

117 1In opposition to Oacular's nmotion for summary
j udgnent , Racine County <challenged Oacular's attenpt to
transform the breach of contract claiminto a negligence claim
Raci ne County argued that expert testinony is not necessary to
prove that Oracul ar breached the Agreenent by not conpleting the
project on time and by failing to provide conpetent training.
| nstead, Racine County enployees were capable of presenting the
necessary "fact testinmony" to prove that Oacular did not
provi de the services contracted for.

18 Racine County submtted enployee affidavits in support
of its allegation that Oracular mssed the original project
deadline (the Agreenment's "Go-Live goal" date of Septenber 7,
2004), as well as several succeeding prom sed deadlines.
According to Racine County's Finance Director, Douglas Stansil,
"the project was, at nost, 34% conplete” as of Septenber 7,

10
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2004. Stansil further clained that Oracular mssed a Septenber
27, 2004, extension deadline,® a Septenber 2005 extension
deadline, a Decenber 2005 extension deadline, and finally, a
January 2006 extension deadline. According to Stansil, by the
time the Agreenent was termnated on February 16, 2006, "the
project as a whole was still not nore than 53% done," and
without a fully integrated software system the project "was of
absolutely no value to Racine County and was absol utely usel ess

to Raci ne County."

® Racine County argued in its brief before this court, and
again at oral argunent, that the prom sed extension deadline of
Septenber 27, 2004, was nenorialized in a letter sent "in August
2004" from Stansil to Oracular. That letter was attached as an
exhibit to Stansil's affidavit. The letter thanks the recipient
for "nmeeting with [Racine County] on August 2, 2004" and further
states the follow ng:

It was helpful to review with you the inportance
of the Septenber 27th go live date to Racine County.
As we stated in the neeting, if the go live date is
m ssed, the inplenentation of the HR Payroll system
woul d bee [sic] delayed until next spring due to the
i ncreased workload at yearend. This would Cause [sic]
the County to pay for an additional year  of
mai nt enance on the Infintium system and would require
our staff unanticipated work on the Infintiumsystem

Once again we appreciate your commtnent to
neeting the Go live date with a product that the
County can have full faith.

However, as it appears in the record, the letter is actually
dated Novenber 2, 2006. Oracul ar does not dispute that the
letter was sent in August 2004, and we therefore proceed under
t hat assunption. Li kewi se, Racine County argued in its brief
that "[i]n My 2005," Stansil sent another letter to Oracul ar
menorializing the promsed Septenber 2005 extension deadline.
That letter, which was also attached to Stansil's affidavit, is
actual ly dated Novenber 13, 2006

11
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119 Racine County al so subm tted sever al enpl oyee
affidavits in support of its allegation that Oracular failed to
provide the contracted-for traini ng. For exanpl e, t he
affidavits of Racine County's Human Resources Manager and
payroll coordinator state that one of Oacular's training
consultants was herself wunfamliar wth the software. I n
addi ti on, Racine County's systens analyst stated in his
affidavit that Oracular's project manager admtted that Oracul ar
staffed the project for failure from the beginning. Raci ne
County argued to the circuit court that these affidavits nake
evident that the enployees' testinony, wthout the aid of an
expert wtness, is sufficient to prove that Oracular breached
t he Agreenent.

120 On  Novenber 30, 2007, the circuit court granted
Oracular's notion for summary judgnent and dism ssed Racine
County's breach of contract claim At the notion hearing, the
court stated that the summary judgnent dispute "boil[s] down
to. . . the necessity or lack of necessity of expert testinony
to prove essentially what is pled as a breach of contract.” The
court was persuaded that "no matter what nonmencl ature" is used,
"the basis of liability is essentially negligence.” As support,

the court cited Mcro-Managers for the conclusion that if a

contract is viewed as the rendering of professional services,
then the basis of liability is a claim of negligence in failing
to performthe services wwth due care. See 147 Ws. 2d at 513.

At issue in Mcro-Minagers was a contract for the design and

devel opment of conputer software. Ild. at 503-04. G ven the

12
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conplexity of developing a functioning conputer system the
circuit court concluded that expert testinony is required in
order for Racine County to prove that Oracular breached the
Agreenment: "[A]s a matter of law | believe the county woul d need
to wthstand the notion for summary judgnment, soneone with a
degree of expertise opining that Oacular's performance fell
below the standard of care required of a normal conputer
consultant when engaged in a consulting contract."” Raci ne
County noved for reconsideration, which the circuit court denied
on Decenber 6, 2007

21 On April 8, 2009, the court of appeals reversed the
order granting summary judgnent to Oracular and remanded the

case. Racine County v. Oacular M| waukee, Inc., 2009 W App

58, 317 Ws. 2d 790, 767 N W2d 280. Adopting an eight-factor

test,” the court concluded that conputer consultants |ike

" The eight factors adopted by the court of appeals include
the six identified by the D strict Court of New Jersey in
Hospital Conputer Systens, Inc. v. Staten |Island Hospital, 788
F. Supp. 1351, 1361 (D.N.J. 1992) (quoting Lincoln Rochester
Trust Co. v. Freeman, 311 N.E. 2d 480, 483 (N.Y. 1974)) ("'the
requi renents  of extensive formal training and | earning,
adm ssion to practice by a qualifying licensure, a code of
ethics inposing standards qualitatively and extensively beyond
those that prevail or are tolerated in the marketplace, a system
for discipline of its nenbers for violation of the code of
ethics, a duty to subordinate financial reward to social
responsi bility, and, notably, an obligation on its nenbers, even
in non-professional matters, to conduct thenselves as nenbers of
a learned, disciplined, and honorable occupation'"), and two
additional characteristics set out by the Court of Appeals of
New York in Chase Scientific Research, Inc. v. NNA Goup, Inc.,
749 N E 2d 161, 166 (N.Y. 2001) ("the Ilearned professions,
exenplified by law and nedicine” and a relationship "of trust
and confidence, carrying with it a duty to counsel and advise
clients"). See Oracular M| waukee, 317 Ws. 2d 790, {32.

13
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Oracular do not constitute "professionals" for purposes of
determ ning whether they are subject to professional standards
of care. See id., 91132-33. Therefore, the Agreenent between
Oracul ar and Racine County was not a contract for professiona
services but rather a sinple contract for services. |d., {33.
22 The court of appeals further concluded that Racine
County is not required to present expert testinony to recover on
its breach of contract claim because the alleged breaches are

"wthin the realm of the ordinary experience of the average

juror.™ 1d., 9Y42. Expert testinony is required "when the jury
wll be presented with conplex [or] esoteric issues" because it
will assist the trier of fact. 1d., Y35 (citing Netzel v. State

Sand & Gavel Co., 51 Ws. 2d 1, 7, 186 N W2d 258 (1971)); see

Ws. Stat. § 907.02. The court concluded that in this case,
Raci ne County alleges two major breaches of contract, neither of
which is conplex or esoteric: the failure to provide training
for Racine County's enployees who would be using the software
and the failure to fulfill the contract on a tinely basis.
Oracul ar, 317 Ws. 2d 790, 1936, 37. Furthernore, the court of
appeal s decided that it would reach the sane result even if the
Agreenent between Oracular and Racine County was a professiona

services contract:

Contrary to the «circuit court's holding, expert
testinmony is not required as a matter of law to prove

Because we do not reach the question of whether a conputer
consultant is a "professional," supra note 2, we take no
position on the reasonabl eness of the court of appeals' eight-
factor test to identify what constitutes a "professional."”

14
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negligence in performance of a professional services
contract. Hoven and M cro-Managers require only that,
in actions on professional services contracts,
negligence nust be established for recovery; neither
of those cases nandate[s] expert testinmony on
pr of essi onal services contracts.

Id., 139. In this case, Racine County did not allege that
Oracular breached the Agreenent by failing to conply wth
i ndustry standards; rather, Racine County alleged that O acul ar
breached the Agreement by not conpleting the project by the date
agreed to and by failing to provide conpetent training. Id.,
142.

123 Though on different grounds, we now affirm the
decision of the court of appeals and remand to the circuit court
for further proceedings.

1. STANDARD OF REVI EW
124 "'\Whether the circuit court properly granted summary

judgnent is a question of law that this court reviews de novo.""

Hocking v. Gty of Dodgeville, 2009 W 70, 7, 318 Ws. 2d 681,

768 N.W2d 552 (quoting Schmdt v. N States Power Co., 2007 W

136, 924, 305 Ws. 2d 538, 742 N.W2d 294). W apply the sane
standards as those used by the circuit court, which are set

forth in Ws. Stat. § 802.08. ld.; see also Noffke v. Bakke,

2009 W 10, 19, 315 Ws. 2d 350, 760 N W2d 156. I n addition,
whet her expert testinony is necessary to prove a given claimis

a question of law that we review de novo. See Trinity Lutheran

Church v. Dorschner Excavating, Inc., 2006 W App 22, 926, 289

Ws. 2d 252, 710 N. W 2d 680.

15
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[11. ANALYSI S

25 Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of l|aw" Ws. Stat.
§ 802.08(2). To make its determnation, the court decides
whether there is a genuine issue of material fact; the court

does not decide the fact. Gans v. Boss, 97 Ws. 2d 332, 338,

294 N.W2d 473 (1980); see also Canmacho v. Trinble Irrevocable

Trust, 2008 W App 112, 911, 313 Ws. 2d 272, 756 N W2d 596.
The court should "carefully scrutinize[]" the materials offered
by the noving party, Gans, 97 Ws. 2d at 339, and should not
grant sunmmary judgnent "unless the noving party denonstrates a
right to a judgnent with such clarity as to |leave no room for
controversy," id. at 338.

26 The party opposing summary judgnment "may not rest upon
the nmere allegations or denials of the pleadings" but instead,
through affidavits or otherw se, "nust set forth specific facts
showing that there is a genuine issue for trial." Ws. Stat.
§ 802.08(3). If "for reasons stated,"” that party cannot by
affidavit present facts essential to justify its opposition, the
court may refuse the notion for summary judgnent or nay order a
continuance to permt such discovery to be had. § 802.08(4).

27 In this case, the circuit court inproperly granted
summary judgnent to Oracul ar. Based wupon the pleadings and
affidavits, Racine County was not required to nanme an expert

16
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witness as a matter of |aw Moreover, the breach of contract
claim presents nunerous genuine issues of material fact which
precl ude sunmmary judgnent.
A. Expert Testi nony
128 "The requi renent of expert t esti nony IS an

extraordinary one." \Wite v. Leeder, 149 Ws. 2d 948, 960, 440

N. W2d 557 (1989). Expert testinmony is often required when
"unusually conplex or esoteric" issues are before the jury
because it serves to assist the trier of fact. See Ws. Stat.

8§ 907.02; Wite, 149 Ws. 2d at 960; Cty of Cedarburg Light &

Water Commin v. Allis-Chalnmers Mg. Co., 33 Ws. 2d 560, 567,

148 N.W2d 13 (1967). In contrast, expert testinony is not
necessary to assist the trier of fact concerning matters of
common knowl edge or those wthin the realm of ordinary

experience. See Netzel, 51 Ws. 2d at 6; Craner v. Theda d ark

Memi| Hosp., 45 Ws. 2d 147, 150, 172 N W2d 427 (1969). I n

fact, if the court or jury is able to draw its own concl usions
w thout the aid of expert testinony, "the adm ssion of such
testinony is not only unnecessary but inproper.™ Craner, 45
Ws. 2d at 151. O course, the adm ssion of expert testinony is

within the sound discretion of the circuit court. Ker kman v.

Hintz, 142 Ws. 2d 404, 422, 418 N W2d 795 (1988). Expert

testinmony is adm ssible provided that the wtness is "qualified

as an expert by know edge, skill, experience, training, or
education,” and the testinony "wll assist the trier of fact to
understand the evidence or to determne a fact in issue." WSs.

Stat. § 907.02.
17
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29 In this case, in order to survive summary judgnent,
Raci ne County was not required to nanme an expert witness. As a
prelimnary point, Racine County alleged breach of contract, not
negl i gence. There is no allegation that Oacular's perfornmance
failed to neet the standards of the conputer consulting
i ndustry—what ever those may or may not be. Accordingly, the
i ssue is not whether Racine County is required to present expert
testinmony in order to denonstrate that Oracular's performance
fell below the industry standard of care.® Instead, the issue is
whether in order to survive summary judgnent, Racine County was
required to nanme an expert wtness when the conplaint alleged
that Oracul ar breached the parties' Agreenent.

130 As it was alleged in the conplaint and presented in

the affidavits, Racine County's breach of contract claim does

8 In its brief before this court, Oracular argued that in
order for Racine County to succeed on its breach of contract
claim it mnust present expert testinony regarding Oacular's
failure to mnmeet the standards in the conputer consulting
i ndustry because inplicit in every service contract is a duty to
perform consistent with standard industry custom and practice.
For that proposition, Oracular cited MIwaukee Cold Storage Co.
v. York Corp., 3 Ws. 2d 13, 25, 87 N.W2d 505 (1958). Contrary
to Oracular's contention, MIwaukee Cold Storage does not hold
that a prerequisite to proving breach of a services contract is
a showing of the failure to perform consistent with standard
i ndustry custom and practice. Rat her, in that case, this court
recogni zed that "acconpanying every contract there is a common-
law duty to performwth care, skill, reasonabl e expedi ence, and
faithful ness the thing agreed to be done, and that a negligent
failure to observe any of such conditions is a tort as well as a
breach of contract . . . ." Id. That a negligent failure to
performa contract with care and skill gives rise to a breach of
contract claim is an entirely different matter from what 1is
necessary to prove Racine County's breach of contract claim

18
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not present issues so "unusually conplex or esoteric," Wite,
149 Ws. 2d at 960, as to demand the assistance of expert
testimony.® See Ws. Stat. § 907.02. Rather, the alleged
breaches concern matters of common know edge and are within the

realm of ordinary experience. See Netzel, 51 Ws. 2d at 6;

Cramer, 45 Ws. 2d at 150. In particular, Racine County alleges
that Oracular breached the Agreenent by not conpleting the
project on time and by failing to provide conpetent training.
On those alleged breaches, the trier of fact is capable of
drawing its own conclusions wthout the assistance of expert

testinony. See Craner, 45 Ws. 2d at 151; Ws. Stat. § 907.02.

131 Based on its affidavits, Racine County intends to
produce evidence that Oracular breached the Agreenent by not

conpleting the project on tine. Raci ne County w |l argue that

® As its primary grounds for summary judgment, Oracul ar
asserted that Racine County's failure to nane an expert wtness
was deficient as a matter of |aw W recognize that Racine
County, in opposition to Oacular's notion, presented no
affidavits refuting Oacular's specific point that expert
testinmony was required. Instead, the affidavits were focused
solely on supporting Racine County's claim that Oracular
breached t he Agreenent.

The party opposing summary judgnment "nmay not rest upon the
mere allegations or denials of the pleadings but the adverse
party's response, by affidavits or as otherwi se provided in this
section, must set forth specific facts showing that there is a
genui ne issue for trial." Ws. Stat. § 802.08(3). Wile Racine
County set forth specific facts in its affidavits denonstrating
a genuine issue for trial on the breach of contract claim it
did not set forth specific facts in its affidavits denonstrating
a genuine issue regarding the requirenent of expert testinony.
I nstead, through its brief and at the notion hearing, Racine
County rested upon argunment to the circuit court that expert
testi nony was not necessary.

19
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the Agreenent expressly states that "[p]roject conpletion of
Phase 1 through Phase 3 shall be started in a staggered approach
with a conmbined Go-Live goal of Septenber 7, 2004."1%° | f
Septenber 7, 2004, was intended as the project deadline, see
di scussion of "Genuine |Issues of Material Fact" infra Part
I11.B., the fact-finder is capable of determning for itself
whether the project was indeed conpleted by that tine.
Simlarly, the fact-finder can eval uate whether the deadline was
repeatedly nodified and repeatedly mssed, as Racine County
intends to argue. The question of whether the software
installation project was conpleted by a specified date is
distinct from the conplexity of the work that goes into the
installati on—eonplexity that Racine County concedes. The
former is not so "unusually conplex or esoteric," Wite, 149
Ws. 2d at 960, as to require the assistance of expert
testinmony. See Ws. Stat. § 907.02.

132 Racine County also intends to produce evidence that
Oracul ar breached the Agreenent by failing to provide conpetent
trai ni ng. As shown in the affidavits, several Racine County

enpl oyees will testify that one of Oracular's training

0 racular's argunent that expert testinmony is required to
establish a "reasonable"” tinme for project conpletion is wthout
nerit. A reasonable tinme for performance is inplied "[w here
there is no provision as to the tine for performance.” Delap v.
Inst. of Am, Inc., 31 Ws. 2d 507, 512, 143 N.W2d 476 (1966).
In this case, the Agreenent expressly states a project
conpletion date. Whet her that date was intended as a firm
deadline or only a "goal" presents a question of fact which does
not necessarily require the assistance of expert testinony.
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consultants was herself unfamliar with the software and that
Oracul ar's project manager admtted that the project was staffed
for failure. Based wupon that evidence, the fact-finder is
capabl e of draw ng upon comon know edge and ordi nary experience
to determ ne whether Oracul ar provided conpetent training. See
Net zel, 51 Ws. 2d at 6; Craner, 45 Ws. 2d at 150; Ws. Stat.
8§ 907. 02.

133 We conclude only that in order to survive summary
judgnent, Racine County was not required to nane an expert
W t ness. In so concluding, we do not close the door to the
possibility that expert testinony may |ater assist the trier of
fact in evaluating Racine County's breach of contract claim
Qur point is only that in the posture of summary |udgnent,
Racine County was not required to nane an expert witness as a
matter of |aw.

B. Cenuine Issues of Material Fact

134 We also conclude that the breach of contract claim
presents numerous genuine issues of material fact which preclude
summary judgnment at this time. See Ws. Stat. § 802.08(2). To
denonstrate, we need point to only the nost glaring of exanples.
See id. (precluding summary judgnent if there is a "genuine
issue as to any material fact" (enphasis added)). Wet her the
Agreenent's "Co-Live goal of Septenber 7, 2004," was intended as
a firm deadline or only a target conpletion date presents a

genui ne issue of material fact. See Younger v. Rosenow Paper &

Supply Co., Inc., 51 Ws. 2d 619, 629-30, 188 N W2d 507 (1971)

("While the legal effect to be given an agreenent may, in a
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proper case, be determned on a notion for summary judgnent,
where there is a dispute as to the intent of the parties to the
agreenent, a fact issue is presented, and summary judgnent is
i nappropriate." (enphasis omtted)(footnotes onmtted)); Lenke v.

Larsen Co., 35 Ws. 2d 427, 431, 151 Nw2d 17 (1967).

Li kewi se, Oracular's assertion that the collaborative |anguage
used in the RFP and the proposal inposed "bilateral performance”
obligations on the parties, sonme of which were out of Oracular's
control, is disputed by Racine County and therefore presents a
genuine issue of material fact. Finally, there is a factual
dispute as to which party is responsible for the suspension of
the project between the end of Septenber 2004 and March 2005
Pursuant to Ws. Stat. 8§ 802.08(2), any and all of these genuine
i ssues of material fact preclude summary judgnent at this tine.
| V. CONCLUSI ON

135 In summary, we conclude that in order to survive
summary judgnent, Racine County was not required to nane an
expert w tness. As al |l eged, Racine County's breach of contract
cl ai m does not present issues so unusually conplex as to require
expert testinony as a matter of |aw In so concluding, we do
not close the door to the possibility that expert testinony may
|ater assist the trier of fact in evaluating the breach of
contract claim Rather, we decide that based upon the pleadings
and affidavits, Racine County was not required to nane an expert
witness in order to proceed. Moreover, the breach of contract
claim presents nunerous genuine issues of material fact which
ot herwi se preclude sunmary judgnent. Accordi ngly, though on
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different grounds, we affirm the decision of the court of

appeals and remand to the circuit court for further proceedi ngs.
By the Court.—Fhe decision of the court of appeals is

affirmed, and the cause remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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