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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2007AP2861  
( L. C.  No.  2006CV1980)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Racine County, 
 
          Plaintiff-Appellant, 
 
     v. 
 
Oracular Milwaukee, Inc., Oracular, Inc., 
Oracular of Minnesota, LLC and Oracular of 
Michigan, Inc., 
 
          Defendants-Respondents-Petitioners. 
 

FILED 
 

APR 2, 2010 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

cause remanded.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.     Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  r ever sed and 

r emanded an or der  of  t he Raci ne Count y Ci r cui t  Cour t ,  Judge 

St ephen A.  Si manek pr esi di ng,  whi ch gr ant ed summar y j udgment  t o 

Or acul ar  Mi l waukee,  I nc. ,  Or acul ar ,  I nc. ,  Or acul ar  of  Mi nnesot a,  

LLC,  and Or acul ar  of  Mi chi gan,  I nc.  ( col l ect i vel y Or acul ar )  and 

di smi ssed Raci ne Count y ' s br each of  cont r act  c l ai m.   Raci ne 

                                                 
1 Raci ne Count y v .  Or acul ar  Mi l waukee,  I nc. ,  2009 WI  App 58,  

317 Wi s.  2d 790,  767 N. W. 2d 280.  
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Count y al l eged t hat  Or acul ar ,  a comput er  syst ems and pr ogr ammi ng 

consul t ant ,  br eached t he Consul t i ng Ser vi ce Agr eement  ( t he 

Agr eement )  ent er ed i nt o bet ween t he par t i es.   The ci r cui t  cour t  

gr ant ed summar y j udgment  t o Or acul ar  on t he gr ounds t hat  Raci ne 

Count y ' s f ai l ur e t o name an exper t  wi t ness was def i c i ent  as a 

mat t er  of  l aw.   Accor di ng t o t he c i r cui t  cour t ,  t he Agr eement  

was ef f ect i vel y a cont r act  f or  pr of essi onal  ser vi ces,  f or  whi ch 

t he basi s of  l i abi l i t y  i s  a c l ai m of  negl i gence.   Raci ne Count y 

was t her ef or e r equi r ed t o pr esent  exper t  t est i mony i n or der  t o 

demonst r at e t hat  Or acul ar ' s per f or mance f el l  bel ow t he st andar d 

of  car e i n t he comput er  consul t i ng i ndust r y.   The ci r cui t  cour t  

deni ed Raci ne Count y ' s mot i on f or  r econsi der at i on,  and Raci ne 

Count y appeal ed.  

¶2 The cour t  of  appeal s r ever sed and r emanded,  concl udi ng 

t hat  Raci ne Count y was not  r equi r ed t o pr esent  exper t  t est i mony 

because Or acul ar ' s al l eged br eaches of  t he Agr eement  wer e wi t hi n 

t he r eal m of  t he aver age j ur or ' s  or di nar y exper i ence.   Cont r ar y 

t o t he c i r cui t  cour t ' s  concl usi on,  t he cour t  of  appeal s hel d 

t hat  f or  pur poses of  t hi s case,  comput er  consul t ant s ar e not  

" pr of essi onal s"  and t her eby not  subj ect  t o pr of essi onal  

st andar ds of  car e.   I nst ead,  t he cour t  concl uded t hat  t he 

Agr eement  bet ween Raci ne Count y and Or acul ar  was a s i mpl e 

cont r act  f or  ser vi ces.  

¶3 Or acul ar  pet i t i oned t hi s cour t  f or  r evi ew,  and we 

accept ed.   Though on di f f er ent  gr ounds,  we af f i r m t he deci s i on 

of  t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.  
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¶4 The i ssue bef or e t hi s cour t  i s  whet her  i n or der  t o 

sur vi ve summar y j udgment ,  Raci ne Count y was r equi r ed t o name an 

exper t  wi t ness when t he compl ai nt  al l eged t hat  Or acul ar  br eached 

t he par t i es '  Consul t i ng Ser vi ce Agr eement  by f ai l i ng t o 

i nst i t ut e t he sof t war e as pr omi sed.  

¶5 We concl ude t hat  i n or der  t o sur vi ve summar y j udgment ,  

Raci ne Count y was not  r equi r ed t o name an exper t  wi t ness.   As 

al l eged,  Raci ne Count y ' s br each of  cont r act  c l ai m does not  

pr esent  i ssues so unusual l y  compl ex as t o r equi r e exper t  

t est i mony as a mat t er  of  l aw.   I n so concl udi ng,  we do not  c l ose 

t he door  t o t he possi bi l i t y  t hat  exper t  t est i mony may l at er  

assi st  t he t r i er  of  f act  i n eval uat i ng t he br each of  cont r act  

c l ai m.   Rat her ,  we deci de t hat  based upon t he pl eadi ngs and 

af f i davi t s,  Raci ne Count y was not  r equi r ed t o name an exper t  

wi t ness i n or der  t o pr oceed.   Mor eover ,  t he br each of  cont r act  

c l ai m pr esent s numer ous genui ne i ssues of  mat er i al  f act  whi ch 

ot her wi se pr ecl ude summar y j udgment .   Accor di ngl y,  t hough on 

di f f er ent  gr ounds, 2 we af f i r m t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

                                                 
2 We do not  r each t he quest i on of  whet her  a comput er  

consul t ant  const i t ut es a " pr of essi onal "  f or  pur poses of  t hi s 
case because t hat  i n i t sel f  has no bear i ng on whet her  exper t  
t est i mony i s r equi r ed.   The par t i es agr ee.   
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I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶6 On November  10,  2003,  Raci ne Count y submi t t ed a 

Request  f or  Pr oposal  ( RFP)  t o pr ospect i ve vendor s,  " seeki ng a 

qual i f i ed consul t ant  t o upgr ade [ i t s]  cur r ent  Peopl esof t  Wor l d 

sof t war e t o Peopl esof t  One 8. 0 and i nst al l  Peopl esof t  One Human 

Resour ce and Payr ol l  modul es. "   I n essence,  Raci ne Count y sought  

t he assi st ance of  a comput er  consul t ant ,  compr i sed of  a " Pr oj ect  

Manager / Pr oj ect  Team, "  i n t he upgr ade of  i t s  human r esour ces,  

payr ol l ,  and f i nanci al  sof t war e syst ems.   Accor di ng t o t he RFP,  

t he pr oj ect  woul d i ncl ude " sof t war e i nst al l at i on,  dat a 

conver si on ( f or  payr ol l  onl y) ,  i nt egr at i on wi t h ot her  

                                                                                                                                                             
When pr of essi onal  ser vi ces ar e at  i ssue,  t he basi s of  

l i abi l i t y  may be negl i gence,  see Hoven v.  Kel bl e,  79 
Wi s.  2d 444,  463,  256 N. W. 2d 379 ( 1977) ;  Mi cr o- Manager s,  I nc.  v.  
Gr egor y,  147 Wi s.  2d 500,  513,  434 N. W. 2d 97 ( Ct .  App.  1988) ;  
however ,  exper t  t est i mony may or  may not  assi st  t he t r i er  of  
f act ,  Net zel  v.  St at e Sand & Gr avel  Co. ,  51 Wi s.  2d 1,  6,  186 
N. W. 2d 258 ( 1971) .   See,  e. g. ,  Whi t e v.  Leeder ,  149 Wi s.  2d 948,  
960,  440 N. W. 2d 557 ( 1989)  ( concl udi ng t hat  exper t  t est i mony was 
not  r equi r ed t o assi st  t he j ur y i n det er mi ni ng whet her  t he 
manner  i n whi ch t he pl ai nt i f f  kept  a bul l  negl i gent l y caused t he 
def endant ' s i nj ur y because t he i ssue was " wi t hi n t he r eal m of  
l ay compr ehensi on" ) ;  Hoven,  79 Wi s.  2d at  452 ( st at i ng t hat  t he 
doct r i ne of  r es i psa l oqui t ur  " may be appl i ed i n medi cal  
mal pr act i ce cases and t hat  t he l i kel i hood t hat  negl i gence was 
t he cause may be shown by exper t  medi cal  t est i mony i n cases 
wher e i t  may not  be so i nf er r ed on t he basi s of  common 
knowl edge"  ( emphasi s added) ) ;  Cr amer  v.  Theda Cl ar k Mem' l  Hosp. ,  
45 Wi s.  2d 147,  152- 53,  172 N. W. 2d 427 ( 1969)  ( ci t i ng numer ous 
cases i n whi ch exper t  t est i mony was not  per mi t t ed because t he 
j ur y was capabl e of  dr awi ng i t s own concl usi ons on t he i ssue of  
negl i gence) ;  Ci t y of  Cedar bur g Li ght  & Wat er  Comm' n v.  Al l i s-
Chal mer s Mf g.  Co. ,  33 Wi s.  2d 560,  567,  148 N. W. 2d 13 ( 1967) .   
I t  does not  f ol l ow,  t hen,  t hat  t he r equi r ement  of  exper t  
t est i mony i s necessar i l y  l i nked t o t he r ender i ng of  pr of essi onal  
ser vi ces.   Accor di ngl y,  t o eval uat e t he f or mer ,  we need not  
det er mi ne whet her  Or acul ar  i s a " pr of essi onal . "  
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appl i cat i ons,  f i nal  i mpl ement at i on,  goi ng l i ve on Peopl esof t  

One,  and t r ai ni ng, "  and compl et i on of  t he pr oj ect  woul d " r esul t  

i n a f ul l y  oper at i onal  syst em t ai l or ed t o t he needs of  Raci ne 

Count y. "  

¶7 I n out l i ni ng t he pr oj ect ' s scope,  t he RFP pr ovi ded 

t hat  " [ t ] he Pr oj ect  Manager  wi l l  be i nvol ved wi t h def i ni ng t he 

pr oj ect  scope and cr eat i ng t he or gani zat i on and st r uct ur e needed 

t o compl et e a successf ul  upgr ade and i mpl ement at i on. "   I n 

addi t i on,  t he RFP assi gned t he Pr oj ect  Manager  t r ai ni ng 

r esponsi bi l i t i es:  

Tr ai ni ng:  The Pr oj ect  Manager  wi l l :  

a.  I dent i f y,  r ecommend and coor di nat e Raci ne 
Count y ' s t r ai ni ng needs.  

b.  Speci f y t he t ype—— 

i .  For mal  JDE t r ai ni ng 

i i .  I nt er nal  wor kshops 

i i i .  Web t r ai ni ng 

c.  Assi st  i n t he pr oper  t r ai ni ng of  t he Count y ' s 
pr oj ect  t eam t o gai n t he necessar y under st andi ng 
of  t he capabi l i t i es of  t he sof t war e.  

d.  Assi st  i n under st andi ng t he sof t war e' s r i ch 
f unct i onal i t y t o bet t er  i dent i f y and est abl i sh 
accur at e and r eal i st i c goal s and obj ect i ves.  

e.  Pr ovi de ef f ect i ve communi cat i on and debr i ef i ng of  
t he i nst r uct or ( s)  al l owi ng t he Pr oj ect  Manager  t o 
assi st  Raci ne Count y t o r ef i ne t he scope of  
busi ness pr ocess anal ysi s.  

¶8 The RFP f ur t her  pr ovi ded t hat  t he pr oj ect  was t o be 

compl et ed i n t hr ee st ages.   Phase 1,  t i t l ed " Set  up of  
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I nf r ast r uct ur e and Conf i gur at i ve Net wor k Comput i ng, "  r equi r ed 

t he consul t ant  t o " i nst al l  and conf i gur e Peopl esof t  One 8. 0 on 

t he depl oyment  ser ver  and set  up a mi ni mum of  t hr ee f at  c l i ent  

st at i ons t hat  wi l l  al l  r un l ocal l y. "   Phase 2 was t i t l ed 

" Compl et e i nst al l ,  set  up and t r ai ni ng f or  new Peopl esof t  One 

Human Resour ces/ Payr ol l . "   Wi t hi n t hat  phase,  t he RFP out l i ned 

t he cur r ent  and r equi r ed f unct i onal i t y of  Raci ne Count y ' s human 

r esour ces and payr ol l  syst ems.   Phase 3 was t i t l ed " Upgr ade 

cur r ent  f unct i oni ng modul es f r om Peopl esof t  Wor l d t o Peopl esof t  

One. "  

¶9 Fi nal l y,  t he RFP l i st ed sever al  " Pr oposal  

Requi r ement s. "   Rel evant  t o t hi s case,  t he RFP pr ovi ded t hat  

" [ v] endor s shal l  submi t  a det ai l ed pr oposal "  t hat  i ncl udes a 

" Pr oj ect  Task Li st " :  

a.  Br eak down t he wor k pr ogr am i nt o t he t hr ee phases 
( ' 1'  t hr ough ' 3' )  as st at ed above .  .  .  .  

b.  Br eak down each phase i nt o t echni cal  and 
appl i cat i on act i v i t i es.  

c.  Submi t  a pr oposed GANT [ s i c]  Char t 3 schedul e 
l i s t i ng al l  pr ocedur es i ncl udi ng t r ai ni ng f or  each 
phase of  t he pr oj ect .   I dent i f y t he t ask name,  
dur at i on ( no.  of  days) ,  st ar t  dat e,  f i ni sh dat e and 
par t y r esponsi bl e f or  each t ask.  

¶10 On December  3,  2003,  Or acul ar  submi t t ed t o Raci ne 

Count y a " Pr oposal  f or  Peopl eSof t  Consul t i ng"  ( t he pr oposal ) .   

                                                 
3 A Gant t  char t ,  named af t er  Amer i can engi neer  Henr y 

Laur ence Gant t ,  i s  " [ a]  char t  t hat  depi ct s pr ogr ess i n r el at i on 
t o t i me,  of t en used i n pl anni ng and t r acki ng a pr oj ect . "   The 
Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 746 ( 3d ed.  
1992) .  
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I n t he pr oposal ' s " Execut i ve Summar y, "  Or acul ar  st at ed i t s 

" i nt ent  t o wor k wi t h Raci ne Count y t o i mpl ement  OneWor l d as a 

new basel i ne ent er pr i se sof t war e sol ut i on. "   Or acul ar  wr ot e t hat  

i t  woul d " combi ne t he t al ent s of  [ i t s ]  consul t i ng or gani zat i on 

wi t h t he t al ent s  of  t he Raci ne Count y st af f  i n or der  t o compl et e 

t hi s pr oj ect  on t i me and on budget . "   The pr oposal ' s 

" Pr el i mi nar y Pr oj ect  Pl an"  i ndi cat ed t hat  Or acul ar  woul d " [ p] l an 

a st agger ed appr oach t o begi n each maj or  ar ea of  accompl i shment  

whi l e f ocusi ng on a combi ned Go- Li ve dat e of  Sept ember  1,  2004. "   

Or acul ar  al so wr ot e,  however ,  t hat  " [ a]  det ai l ed wor k pl an wi l l  

be compl et ed pr i or  t o begi nni ng t he pr oj ect  and wi l l  need t o be 

ver i f i ed by t he pr oj ect  t eam at  t hat  t i me. "  

¶11 The pr oposal  al so i ncl uded a l i s t  of  " Pr oj ect  

Assumpt i ons. "   Two of  t hose assumpt i ons wer e cat egor i zed as 

" Tr ai ni ng & Educat i on" :  

• Raci ne Count y wi l l  const r uct  al l  end- user  
pr ocedur es and t r ai ni ng mat er i al s f or  t he 
pr oj ect .  

• Al l  cor e t r ai ni ng wi l l  be conduct ed i nt er nal l y 
and del i ver ed by t he pr oj ect  consul t i ng st af f .   
Tr ai ni ng i s t o i ncl ude gui dance t o key user s on 
set - up or  end- user  pr ocedur e and t r ai ni ng 
manual s.  

¶12 Fi nal l y,  t o compl et e t he pr oj ect ,  Or acul ar  pr oposed a 

seven- phase pl an.   Those seven phases wer e br oken down i n a 

Gant t  char t ,  at t ached t o t he pr oposal  as Addendum A.   The Gant t  

char t  l i s t ed a pr oj ect  dur at i on of  170 wor ki ng days and a " Go-

Li ve"  dat e of  Sept ember  6,  2004.  
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¶13 On Januar y 12,  2004,  Or acul ar  submi t t ed t o Raci ne 

Count y an addi t i onal  addendum t o i t s pr oposal ,  whi ch made mi nor  

budget  adj ust ment s.   The addendum al so pr ovi ded:  " Af t er  

r evi ewi ng and adj ust i ng t he pr oposed pr oj ect  pl an we have 

i dent i f i ed a t ot al  of  862 hour s r equi r ed t o per f or m t asks by 

Raci ne Count y f i nanci al  r epr esent at i ves.   Thi s dedi cat i on wi l l  

be r equi r ed f r om Januar y 19,  2004 t hr ough Sept ember  10,  2004 f or  

a t ot al  of  35 weeks. "  

¶14 Raci ne Count y sel ect ed Or acul ar  as t he vendor  f or  i t s  

sof t war e upgr ade pr oj ect .   On Febr uar y 2,  2004,  t he par t i es 

ent er ed i nt o a " Consul t i ng Ser vi ce Agr eement , "  whi ch 

i ncor por at ed by r ef er ence t he RFP,  t he pr oposal ,  Addendum A t o 

t he pr oposal ,  and t he Januar y 12,  2004,  addendum t o t he 

pr oposal .   I n t he event  of  a conf l i c t  or  i nconsi st ency among t he 

document s,  t he Agr eement  i nst i t ut ed t he f ol l owi ng 

pr i or i t i zat i on:  ( a)  t he Agr eement ,  ( b)  Addendum A t o t he 

pr oposal ,  ( c)  t he Januar y 12,  2004,  addendum t o t he pr oposal ,  

( d)  t he pr oposal ,  and ( e)  t he RFP.   Pur suant  t o t he Agr eement ,  

t he t ot al  amount  of  t he pr oj ect  was not  t o exceed $389, 250.   

Or acul ar  agr eed t o pr ovi de consul t i ng ser vi ces t o Raci ne Count y,  

and Raci ne Count y agr eed t o accept  consul t i ng ser vi ces and pay 

Or acul ar ,  on cer t ai n t er ms,  i ncl udi ng:  

a.  Pr oposal  cost  and pr oj ect  pl an ar e based on 
r equi r ement s out l i ned i n t he Request  f or  Pr oposal  
submi t t ed by Raci ne Count y except  f or  t he 
f ol l owi ng modi f i cat i ons:  

i .  Pr oj ect  compl et i on of  Phase 1 t hr ough Phase 
3 shal l  be st ar t ed i n a st agger ed appr oach 
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wi t h a combi ned Go- Li ve goal  of  Sept ember  7,  
2004.  

I n addi t i on,  t he Agr eement  i ncl uded a t er mi nat i on pr ovi s i on,  

whi ch pr ovi ded t hat  " [ e] i t her  par t y may t er mi nat e t hi s Agr eement  

and/ or  out st andi ng Pr oj ect  Pr oposal s by wr i t t en not i ce of  not  

l ess t han f i f t een days. "  

¶15 For  r easons whi ch we wi l l  di scuss i nf r a,  Raci ne Count y 

t er mi nat ed t he Agr eement  on Febr uar y 16,  2006,  and commenced 

t hi s l awsui t  agai nst  Or acul ar  on Sept ember  26,  2006.   The 

compl ai nt 4 al l eged t wo causes of  act i on:  br each of  cont r act  and 

f r audul ent  r epr esent at i ons i n v i ol at i on of  Wi s.  St at .  § 100. 18 

( 2007- 08) . 5  I n par t i cul ar ,  Raci ne Count y al l eged t hat  t he st af f  

pr ovi ded by Or acul ar  was " f or  al l  pr act i cal  pur poses,  

i ncompet ent "  and t hat  Or acul ar  mi sr epr esent ed " a t i me t abl e f or  

compl et i on and i mpl ement at i on of  t he pr oj ect . "   Or acul ar  deni ed 

t he al l egat i ons and count er cl ai med f or  br each of  cont r act ,  

quant um mer ui t ,  and pr omi ssor y est oppel .   

¶16 On Oct ober  1,  2007,  Or acul ar  moved f or  summar y 

j udgment  on Raci ne Count y ' s br each of  cont r act  c l ai m.   As i t s 

pr i mar y gr ounds,  Or acul ar  asser t ed t hat  Raci ne Count y f ai l ed t o 

car r y i t s bur den of  pr ovi ng t hat  Or acul ar  br eached t he st andar d 

                                                 
4 Raci ne Count y f i l ed an amended compl ai nt  on December  15,  

2006,  t hat  i ncor por at ed by r ef er ence t he or i gi nal  compl ai nt .  

5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

On Febr uar y 19,  2007,  t he par t i es st i pul at ed t o t he 
di smi ssal  of  Raci ne Count y ' s f r audul ent  r epr esent at i ons c l ai m,  
and t he ci r cui t  cour t  or der ed i t s di smi ssal  wi t hout  pr ej udi ce on 
Febr uar y 21,  2007.  
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of  car e.   Accor di ng t o Or acul ar ,  t he Agr eement  i n t hi s case was 

a cont r act  f or  pr of essi onal  ser vi ces,  speci f i cal l y comput er  

sof t war e pr ogr ammi ng ser vi ces.   Ther ef or e,  c i t i ng Hoven v.  

Kel bl e,  79 Wi s.  2d 444,  463,  256 N. W. 2d 379 ( 1977) ,  and Mi cr o-

Manager s,  I nc.  v .  Gr egor y,  147 Wi s.  2d 500,  513,  434 N. W. 2d 97 

( Ct .  App.  1988) ,  Or acul ar  ar gued t hat  Raci ne Count y was r equi r ed 

t o pr ove negl i gence.   To do so,  Raci ne Count y needed exper t  

t est i mony t o demonst r at e t hat  Or acul ar ' s per f or mance f el l  bel ow 

t he st andar d of  car e i n t he comput er  consul t i ng i ndust r y.   

Because Raci ne Count y f ai l ed t o name an exper t  wi t ness,  Or acul ar  

ar gued t hat  i t  was ent i t l ed t o j udgment  as a mat t er  of  l aw on 

t he br each of  cont r act  c l ai m.  

¶17 I n opposi t i on t o Or acul ar ' s mot i on f or  summar y 

j udgment ,  Raci ne Count y chal l enged Or acul ar ' s at t empt  t o 

t r ansf or m t he br each of  cont r act  c l ai m i nt o a negl i gence cl ai m.   

Raci ne Count y ar gued t hat  exper t  t est i mony i s not  necessar y t o 

pr ove t hat  Or acul ar  br eached t he Agr eement  by not  compl et i ng t he 

pr oj ect  on t i me and by f ai l i ng t o pr ovi de compet ent  t r ai ni ng.   

I nst ead,  Raci ne Count y empl oyees wer e capabl e of  pr esent i ng t he 

necessar y " f act  t est i mony"  t o pr ove t hat  Or acul ar  di d not  

pr ovi de t he ser vi ces cont r act ed f or .    

¶18 Raci ne Count y submi t t ed empl oyee af f i davi t s i n suppor t  

of  i t s  al l egat i on t hat  Or acul ar  mi ssed t he or i gi nal  pr oj ect  

deadl i ne ( t he Agr eement ' s " Go- Li ve goal "  dat e of  Sept ember  7,  

2004) ,  as wel l  as sever al  succeedi ng pr omi sed deadl i nes.   

Accor di ng t o Raci ne Count y ' s Fi nance Di r ect or ,  Dougl as St ansi l ,  

" t he pr oj ect  was,  at  most ,  34% compl et e"  as of  Sept ember  7,  
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2004.   St ansi l  f ur t her  c l ai med t hat  Or acul ar  mi ssed a Sept ember  

27,  2004,  ext ensi on deadl i ne, 6 a Sept ember  2005 ext ensi on 

deadl i ne,  a December  2005 ext ensi on deadl i ne,  and f i nal l y,  a 

Januar y 2006 ext ensi on deadl i ne.   Accor di ng t o St ansi l ,  by t he 

t i me t he Agr eement  was t er mi nat ed on Febr uar y 16,  2006,  " t he 

pr oj ect  as a whol e was st i l l  not  mor e t han 53% done, "  and 

wi t hout  a f ul l y  i nt egr at ed sof t war e syst em,  t he pr oj ect  " was of  

absol ut el y no val ue t o Raci ne Count y and was absol ut el y usel ess 

t o Raci ne Count y. "  

                                                 
6 Raci ne Count y ar gued i n i t s br i ef  bef or e t hi s cour t ,  and 

agai n at  or al  ar gument ,  t hat  t he pr omi sed ext ens i on deadl i ne of  
Sept ember  27,  2004,  was memor i al i zed i n a l et t er  sent  " i n August  
2004"  f r om St ansi l  t o Or acul ar .   That  l et t er  was at t ached as an 
exhi bi t  t o St ansi l ' s  af f i davi t .   The l et t er  t hanks t he r eci pi ent  
f or  " meet i ng wi t h [ Raci ne Count y]  on August  2,  2004"  and f ur t her  
st at es t he f ol l owi ng:  

I t  was hel pf ul  t o r evi ew wi t h you t he i mpor t ance 
of  t he Sept ember  27t h go l i ve dat e t o Raci ne Count y.   
As we st at ed i n t he meet i ng,  i f  t he go l i ve dat e i s 
mi ssed,  t he i mpl ement at i on of  t he HR Payr ol l  syst em 
woul d bee [ s i c]  del ayed unt i l  next  spr i ng due t o t he 
i ncr eased wor kl oad at  year end.   Thi s woul d Cause [ s i c]  
t he Count y t o pay f or  an addi t i onal  year  of  
mai nt enance on t he I nf i nt i um syst em and woul d r equi r e 
our  st af f  unant i c i pat ed wor k on t he I nf i nt i um syst em.  

Once agai n we appr eci at e your  commi t ment  t o 
meet i ng t he Go l i ve dat e wi t h a pr oduct  t hat  t he 
Count y can have f ul l  f ai t h.  

However ,  as i t  appear s i n t he r ecor d,  t he l et t er  i s  act ual l y 
dat ed November  2,  2006.   Or acul ar  does not  di sput e t hat  t he 
l et t er  was sent  i n August  2004,  and we t her ef or e pr oceed under  
t hat  assumpt i on.   Li kewi se,  Raci ne Count y ar gued i n i t s br i ef  
t hat  " [ i ] n May 2005, "  St ansi l  sent  anot her  l et t er  t o Or acul ar  
memor i al i z i ng t he pr omi sed Sept ember  2005 ext ensi on deadl i ne.   
That  l et t er ,  whi ch was al so at t ached t o St ansi l ' s  af f i davi t ,  i s  
act ual l y dat ed November  13,  2006.  
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¶19 Raci ne Count y al so submi t t ed sever al  empl oyee 

af f i davi t s i n suppor t  of  i t s  al l egat i on t hat  Or acul ar  f ai l ed t o 

pr ovi de t he cont r act ed- f or  t r ai ni ng.   For  exampl e,  t he 

af f i davi t s of  Raci ne Count y ' s Human Resour ces Manager  and 

payr ol l  coor di nat or  st at e t hat  one of  Or acul ar ' s t r ai ni ng 

consul t ant s was her sel f  unf ami l i ar  wi t h t he sof t war e.   I n 

addi t i on,  Raci ne Count y ' s syst ems anal yst  st at ed i n hi s 

af f i davi t  t hat  Or acul ar ' s pr oj ect  manager  admi t t ed t hat  Or acul ar  

st af f ed t he pr oj ect  f or  f ai l ur e f r om t he begi nni ng.   Raci ne 

Count y ar gued t o t he c i r cui t  cour t  t hat  t hese af f i davi t s make 

evi dent  t hat  t he empl oyees'  t est i mony,  wi t hout  t he ai d of  an 

exper t  wi t ness,  i s suf f i c i ent  t o pr ove t hat  Or acul ar  br eached 

t he Agr eement .  

¶20 On November  30,  2007,  t he ci r cui t  cour t  gr ant ed 

Or acul ar ' s mot i on f or  summar y j udgment  and di smi ssed Raci ne 

Count y ' s br each of  cont r act  c l ai m.   At  t he mot i on hear i ng,  t he 

cour t  st at ed t hat  t he summar y j udgment  di sput e " boi l [ s]  down 

t o .  .  .  t he necessi t y or  l ack of  necessi t y of  exper t  t est i mony 

t o pr ove essent i al l y  what  i s pl ed as a br each of  cont r act . "   The 

cour t  was per suaded t hat  " no mat t er  what  nomencl at ur e"  i s used,  

" t he basi s of  l i abi l i t y  i s  essent i al l y  negl i gence. "   As suppor t ,  

t he cour t  c i t ed Mi cr o- Manager s f or  t he concl usi on t hat  i f  a 

cont r act  i s  v i ewed as t he r ender i ng of  pr of essi onal  ser vi ces,  

t hen t he basi s of  l i abi l i t y  i s  a c l ai m of  negl i gence i n f ai l i ng 

t o per f or m t he ser vi ces wi t h due car e.   See 147 Wi s.  2d at  513.   

At  i ssue i n Mi cr o- Manager s was a cont r act  f or  t he desi gn and 

devel opment  of  comput er  sof t war e.   I d.  at  503- 04.   Gi ven t he 
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compl exi t y of  devel opi ng a f unct i oni ng comput er  syst em,  t he 

c i r cui t  cour t  concl uded t hat  exper t  t est i mony i s r equi r ed i n 

or der  f or  Raci ne Count y t o pr ove t hat  Or acul ar  br eached t he 

Agr eement :  " [ A] s  a mat t er  of  l aw I  bel i eve t he count y woul d need 

t o wi t hst and t he mot i on f or  summar y j udgment ,  someone wi t h a 

degr ee of  exper t i se opi ni ng t hat  Or acul ar ' s per f or mance f el l  

bel ow t he st andar d of  car e r equi r ed of  a nor mal  comput er  

consul t ant  when engaged i n a consul t i ng cont r act . "   Raci ne 

Count y moved f or  r econsi der at i on,  whi ch t he ci r cui t  cour t  deni ed 

on December  6,  2007.  

¶21 On Apr i l  8,  2009,  t he cour t  of  appeal s r ever sed t he 

or der  gr ant i ng summar y j udgment  t o Or acul ar  and r emanded t he 

case.   Raci ne Count y v.  Or acul ar  Mi l waukee,  I nc. ,  2009 WI  App 

58,  317 Wi s.  2d 790,  767 N. W. 2d 280.   Adopt i ng an ei ght - f act or  

t est , 7 t he cour t  concl uded t hat  comput er  consul t ant s l i ke 
                                                 

7 The ei ght  f act or s adopt ed by t he cour t  of  appeal s i ncl ude 
t he si x i dent i f i ed by t he Di st r i ct  Cour t  of  New Jer sey i n 
Hospi t al  Comput er  Syst ems,  I nc.  v.  St at en I s l and Hospi t al ,  788 
F.  Supp.  1351,  1361 ( D. N. J.  1992)  ( quot i ng Li ncol n Rochest er  
Tr ust  Co.  v.  Fr eeman,  311 N. E. 2d 480,  483 ( N. Y.  1974) )  ( " ' t he 
r equi r ement s of  ext ensi ve f or mal  t r ai ni ng and l ear ni ng,  
admi ssi on t o pr act i ce by a qual i f y i ng l i censur e,  a code of  
et hi cs i mposi ng st andar ds qual i t at i vel y and ext ensi vel y beyond 
t hose t hat  pr evai l  or  ar e t ol er at ed i n t he mar ket pl ace,  a syst em 
f or  di sci pl i ne of  i t s  member s f or  v i ol at i on of  t he code of  
et hi cs,  a dut y  t o subor di nat e f i nanci al  r ewar d t o soci al  
r esponsi bi l i t y ,  and,  not abl y,  an obl i gat i on on i t s member s,  even 
i n non- pr of essi onal  mat t er s,  t o conduct  t hemsel ves as member s of  
a l ear ned,  di sci pl i ned,  and honor abl e occupat i on' " ) ,  and t wo 
addi t i onal  char act er i st i cs set  out  by t he Cour t  of  Appeal s of  
New Yor k i n Chase Sci ent i f i c  Resear ch,  I nc.  v.  NI A Gr oup,  I nc. ,  
749 N. E. 2d 161,  166 ( N. Y.  2001)  ( " t he l ear ned pr of essi ons,  
exempl i f i ed by l aw and medi ci ne"  and a r el at i onshi p " of  t r ust  
and conf i dence,  car r y i ng wi t h i t  a dut y t o counsel  and advi se 
c l i ent s" ) .   See Or acul ar  Mi l waukee,  317 Wi s.  2d 790,  ¶32.  
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Or acul ar  do not  const i t ut e " pr of essi onal s"  f or  pur poses of  

det er mi ni ng whet her  t hey ar e subj ect  t o pr of essi onal  st andar ds 

of  car e.   See i d. ,  ¶¶32- 33.   Ther ef or e,  t he Agr eement  bet ween 

Or acul ar  and Raci ne Count y was not  a cont r act  f or  pr of essi onal  

ser vi ces but  r at her  a s i mpl e cont r act  f or  ser vi ces.   I d. ,  ¶33.  

¶22 The cour t  of  appeal s f ur t her  concl uded t hat  Raci ne 

Count y i s not  r equi r ed t o pr esent  exper t  t est i mony t o r ecover  on 

i t s br each of  cont r act  c l ai m because t he al l eged br eaches ar e 

" wi t hi n t he r eal m of  t he or di nar y exper i ence of  t he aver age 

j ur or . "   I d. ,  ¶42.   Exper t  t est i mony i s r equi r ed " when t he j ur y 

wi l l  be pr esent ed wi t h compl ex [ or ]  esot er i c i ssues"  because i t  

wi l l  assi st  t he t r i er  of  f act .   I d. ,  ¶35 ( c i t i ng Net zel  v.  St at e 

Sand & Gr avel  Co. ,  51 Wi s.  2d 1,  7,  186 N. W. 2d 258 ( 1971) ) ;  see 

Wi s.  St at .  § 907. 02.   The cour t  concl uded t hat  i n t hi s case,  

Raci ne Count y al l eges t wo maj or  br eaches of  cont r act ,  nei t her  of  

whi ch i s compl ex or  esot er i c:  t he f ai l ur e t o pr ovi de t r ai ni ng 

f or  Raci ne Count y ' s empl oyees who woul d be usi ng t he sof t war e 

and t he f ai l ur e t o f ul f i l l  t he cont r act  on a t i mel y basi s.   

Or acul ar ,  317 Wi s.  2d 790,  ¶¶36,  37.   Fur t her mor e,  t he cour t  of  

appeal s deci ded t hat  i t  woul d r each t he same r esul t  even i f  t he 

Agr eement  bet ween Or acul ar  and Raci ne Count y was a pr of essi onal  

ser vi ces cont r act :  

Cont r ar y t o t he c i r cui t  cour t ' s  hol di ng,  exper t  
t est i mony i s not  r equi r ed as a mat t er  of  l aw t o pr ove 

                                                                                                                                                             
Because we do not  r each t he quest i on of  whet her  a comput er  

consul t ant  i s  a " pr of essi onal , "  supr a not e 2,  we t ake no 
posi t i on on t he r easonabl eness of  t he cour t  of  appeal s '  ei ght -
f act or  t est  t o i dent i f y what  const i t ut es a " pr of essi onal . "  
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negl i gence i n per f or mance of  a pr of essi onal  ser vi ces 
cont r act .   Hoven and Mi cr o- Manager s r equi r e onl y t hat ,  
i n act i ons on pr of essi onal  ser vi ces cont r act s,  
negl i gence must  be est abl i shed f or  r ecover y;  nei t her  
of  t hose cases mandat e[ s]  exper t  t est i mony on 
pr of essi onal  ser vi ces cont r act s.  

I d. ,  ¶39.   I n t hi s case,  Raci ne Count y di d not  al l ege t hat  

Or acul ar  br eached t he Agr eement  by f ai l i ng t o compl y wi t h 

i ndust r y st andar ds;  r at her ,  Raci ne Count y al l eged t hat  Or acul ar  

br eached t he Agr eement  by not  compl et i ng t he pr oj ect  by t he dat e 

agr eed t o and by f ai l i ng t o pr ovi de compet ent  t r ai ni ng.   I d. ,  

¶42.  

¶23 Though on di f f er ent  gr ounds,  we now af f i r m t he 

deci s i on of  t he cour t  of  appeal s  and r emand t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs.  

I I .  STANDARD OF REVI EW 

¶24 " ' Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. ' "   

Hocki ng v.  Ci t y of  Dodgevi l l e,  2009 WI  70,  ¶7,  318 Wi s.  2d 681,  

768 N. W. 2d 552 ( quot i ng Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  

136,  ¶24,  305 Wi s.  2d 538,  742 N. W. 2d 294) .   We appl y t he same 

st andar ds as t hose used by t he c i r cui t  cour t ,  whi ch ar e set  

f or t h i n Wi s.  St at .  § 802. 08.   I d. ;  see al so Nof f ke v.  Bakke,  

2009 WI  10,  ¶9,  315 Wi s.  2d 350,  760 N. W. 2d 156.   I n addi t i on,  

whet her  exper t  t est i mony i s necessar y t o pr ove a gi ven cl ai m i s 

a quest i on of  l aw t hat  we r evi ew de novo.   See Tr i ni t y Lut her an 

Chur ch v.  Dor schner  Excavat i ng,  I nc. ,  2006 WI  App 22,  ¶26,  289 

Wi s.  2d 252,  710 N. W. 2d 680.  
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I I I .  ANALYSI S 

¶25 Summar y j udgment  shal l  be gr ant ed " i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  

§ 802. 08( 2) .   To make i t s det er mi nat i on,  t he cour t  deci des 

whet her  t her e i s a genui ne i ssue of  mat er i al  f act ;  t he cour t  

does not  deci de t he f act .   Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  

294 N. W. 2d 473 ( 1980) ;  see al so Camacho v.  Tr i mbl e I r r evocabl e 

Tr ust ,  2008 WI  App 112,  ¶11,  313 Wi s.  2d 272,  756 N. W. 2d 596.   

The cour t  shoul d " car ef ul l y scr ut i ni ze[ ] "  t he mat er i al s of f er ed 

by t he movi ng par t y,  Gr ams,  97 Wi s.  2d at  339,  and shoul d not  

gr ant  summar y j udgment  " unl ess t he movi ng par t y  demonst r at es a 

r i ght  t o a j udgment  wi t h such cl ar i t y as t o l eave no r oom f or  

cont r over sy, "  i d.  at  338.  

¶26 The par t y opposi ng summar y j udgment  " may not  r est  upon 

t he mer e al l egat i ons or  deni al s of  t he pl eadi ngs"  but  i nst ead,  

t hr ough af f i davi t s or  ot her wi se,  " must  set  f or t h speci f i c  f act s 

showi ng t hat  t her e i s a genui ne i ssue f or  t r i al . "   Wi s.  St at .  

§ 802. 08( 3) .   I f  " f or  r easons st at ed, "  t hat  par t y cannot  by 

af f i davi t  pr esent  f act s essent i al  t o j ust i f y i t s  opposi t i on,  t he 

cour t  may r ef use t he mot i on f or  summar y j udgment  or  may or der  a 

cont i nuance t o per mi t  such di scover y t o be had.   § 802. 08( 4) .  

¶27 I n t hi s case,  t he c i r cui t  cour t  i mpr oper l y gr ant ed 

summar y j udgment  t o Or acul ar .   Based upon t he pl eadi ngs and 

af f i davi t s,  Raci ne Count y was not  r equi r ed t o name an exper t  
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wi t ness as a mat t er  of  l aw.   Mor eover ,  t he br each of  cont r act  

c l ai m pr esent s numer ous genui ne i ssues of  mat er i al  f act  whi ch 

pr ecl ude summar y j udgment .  

A.  Exper t  Test i mony 

¶28 " The r equi r ement  of  exper t  t est i mony i s an 

ext r aor di nar y one. "   Whi t e v.  Leeder ,  149 Wi s.  2d 948,  960,  440 

N. W. 2d 557 ( 1989) .   Exper t  t est i mony i s of t en r equi r ed when 

" unusual l y compl ex or  esot er i c"  i ssues ar e bef or e t he j ur y 

because i t  ser ves t o assi st  t he t r i er  of  f act .   See Wi s.  St at .  

§ 907. 02;  Whi t e,  149 Wi s.  2d at  960;  Ci t y of  Cedar bur g Li ght  & 

Wat er  Comm' n v.  Al l i s- Chal mer s Mf g.  Co. ,  33 Wi s.  2d 560,  567,  

148 N. W. 2d 13 ( 1967) .   I n cont r ast ,  exper t  t est i mony i s not  

necessar y t o assi st  t he t r i er  of  f act  concer ni ng mat t er s of  

common knowl edge or  t hose wi t hi n t he r eal m of  or di nar y 

exper i ence.   See Net zel ,  51 Wi s.  2d at  6;  Cr amer  v.  Theda Cl ar k 

Mem' l  Hosp. ,  45 Wi s.  2d 147,  150,  172 N. W. 2d 427 ( 1969) .   I n 

f act ,  i f  t he cour t  or  j ur y i s abl e t o dr aw i t s own concl usi ons 

wi t hout  t he ai d of  exper t  t est i mony,  " t he admi ssi on of  such 

t est i mony i s not  onl y unnecessar y but  i mpr oper . "   Cr amer ,  45 

Wi s.  2d at  151.   Of  cour se,  t he admi ssi on of  exper t  t est i mony i s 

wi t hi n t he sound di scr et i on of  t he c i r cui t  cour t .   Ker kman v.  

Hi nt z,  142 Wi s.  2d 404,  422,  418 N. W. 2d 795 ( 1988) .   Exper t  

t est i mony i s admi ssi bl e pr ovi ded t hat  t he wi t ness i s " qual i f i ed 

as an exper t  by knowl edge,  sk i l l ,  exper i ence,  t r ai ni ng,  or  

educat i on, "  and t he t est i mony " wi l l  assi st  t he t r i er  of  f act  t o 

under st and t he evi dence or  t o det er mi ne a f act  i n i ssue. "   Wi s.  

St at .  § 907. 02.    
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¶29 I n t hi s case,  i n or der  t o sur vi ve summar y j udgment ,  

Raci ne Count y was not  r equi r ed t o name an exper t  wi t ness.   As a 

pr el i mi nar y poi nt ,  Raci ne Count y al l eged br each of  cont r act ,  not  

negl i gence.   Ther e i s no al l egat i on t hat  Or acul ar ' s per f or mance 

f ai l ed t o meet  t he st andar ds of  t he comput er  consul t i ng 

i ndust r y——what ever  t hose may or  may not  be.   Accor di ngl y,  t he 

i ssue i s not  whet her  Raci ne Count y i s r equi r ed t o pr esent  exper t  

t est i mony i n or der  t o demonst r at e t hat  Or acul ar ' s per f or mance 

f el l  bel ow t he i ndust r y st andar d of  car e. 8  I nst ead,  t he i ssue i s 

whet her  i n or der  t o sur vi ve summar y j udgment ,  Raci ne Count y was 

r equi r ed t o name an exper t  wi t ness when t he compl ai nt  al l eged 

t hat  Or acul ar  br eached t he par t i es '  Agr eement .    

¶30 As i t  was al l eged i n t he compl ai nt  and pr esent ed i n 

t he af f i davi t s,  Raci ne Count y ' s br each of  cont r act  c l ai m does 

                                                 
8 I n i t s br i ef  bef or e t hi s cour t ,  Or acul ar  ar gued t hat  i n 

or der  f or  Raci ne Count y t o succeed on i t s br each of  cont r act  
c l ai m,  i t  must  pr esent  exper t  t est i mony r egar di ng Or acul ar ' s 
f ai l ur e t o meet  t he st andar ds i n t he comput er  consul t i ng 
i ndust r y because i mpl i c i t  i n ever y ser vi ce cont r act  i s  a dut y t o 
per f or m consi st ent  wi t h st andar d i ndust r y cust om and pr act i ce.   
For  t hat  pr oposi t i on,  Or acul ar  c i t ed Mi l waukee Col d St or age Co.  
v.  Yor k Cor p. ,  3 Wi s.  2d 13,  25,  87 N. W. 2d 505 ( 1958) .   Cont r ar y 
t o Or acul ar ' s cont ent i on,  Mi l waukee Col d St or age does not  hol d 
t hat  a pr er equi s i t e t o pr ovi ng br each of  a ser vi ces cont r act  i s  
a showi ng of  t he f ai l ur e t o per f or m consi st ent  wi t h st andar d 
i ndust r y cust om and pr act i ce.   Rat her ,  i n t hat  case,  t hi s cour t  
r ecogni zed t hat  " accompanyi ng ever y cont r act  t her e i s a common-
l aw dut y t o per f or m wi t h car e,  ski l l ,  r easonabl e expedi ence,  and 
f ai t hf ul ness t he t hi ng agr eed t o be done,  and t hat  a negl i gent  
f ai l ur e t o obser ve any of  such condi t i ons i s a t or t  as wel l  as a 
br each of  cont r act  .  .  .  . "   I d.   That  a negl i gent  f ai l ur e t o 
per f or m a cont r act  wi t h car e and ski l l  gi ves r i se t o a br each of  
cont r act  c l ai m i s an ent i r el y di f f er ent  mat t er  f r om what  i s 
necessar y t o pr ove Raci ne Count y ' s br each of  cont r act  c l ai m.  
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not  pr esent  i ssues so " unusual l y compl ex or  esot er i c, "  Whi t e,  

149 Wi s.  2d at  960,  as t o demand t he assi st ance of  exper t  

t est i mony. 9  See Wi s.  St at .  § 907. 02.   Rat her ,  t he al l eged 

br eaches concer n mat t er s of  common knowl edge and ar e wi t hi n t he 

r eal m of  or di nar y exper i ence.   See Net zel ,  51 Wi s.  2d at  6;  

Cr amer ,  45 Wi s.  2d at  150.   I n par t i cul ar ,  Raci ne Count y al l eges 

t hat  Or acul ar  br eached t he Agr eement  by not  compl et i ng t he 

pr oj ect  on t i me and by f ai l i ng t o pr ovi de compet ent  t r ai ni ng.   

On t hose al l eged br eaches,  t he t r i er  of  f act  i s  capabl e of  

dr awi ng i t s own concl usi ons wi t hout  t he assi s t ance of  exper t  

t est i mony.  See Cr amer ,  45 Wi s.  2d at  151;  Wi s.  St at .  § 907. 02.  

¶31 Based on i t s af f i davi t s,  Raci ne Count y i nt ends t o 

pr oduce evi dence t hat  Or acul ar  br eached t he Agr eement  by not  

compl et i ng t he pr oj ect  on t i me.   Raci ne Count y wi l l  ar gue t hat  

                                                 
9 As i t s pr i mar y gr ounds f or  summar y j udgment ,  Or acul ar  

asser t ed t hat  Raci ne Count y ' s f ai l ur e t o name an exper t  wi t ness 
was def i c i ent  as a mat t er  of  l aw.   We r ecogni ze t hat  Raci ne 
Count y,  i n opposi t i on t o Or acul ar ' s mot i on,  pr esent ed no 
af f i davi t s r ef ut i ng Or acul ar ' s speci f i c  poi nt  t hat  exper t  
t est i mony was r equi r ed.   I nst ead,  t he af f i davi t s wer e f ocused 
sol el y on suppor t i ng Raci ne Count y ' s c l ai m t hat  Or acul ar  
br eached t he Agr eement .  

The par t y opposi ng summar y j udgment  " may not  r est  upon t he 
mer e al l egat i ons or  deni al s of  t he pl eadi ngs but  t he adver se 
par t y ' s r esponse,  by af f i davi t s or  as ot her wi se pr ovi ded i n t hi s 
sect i on,  must  set  f or t h speci f i c  f act s showi ng t hat  t her e i s a 
genui ne i ssue f or  t r i al . "   Wi s.  St at .  § 802. 08( 3) .   Whi l e Raci ne 
Count y set  f or t h speci f i c  f act s i n i t s af f i davi t s demonst r at i ng 
a genui ne i ssue f or  t r i al  on t he br each of  cont r act  c l ai m,  i t  
di d not  set  f or t h speci f i c  f act s i n i t s af f i davi t s demonst r at i ng 
a genui ne i ssue r egar di ng t he r equi r ement  of  exper t  t est i mony.   
I nst ead,  t hr ough i t s br i ef  and at  t he mot i on hear i ng,  Raci ne 
Count y r est ed upon ar gument  t o t he c i r cui t  cour t  t hat  exper t  
t est i mony was not  necessar y.  
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t he Agr eement  expr essl y st at es t hat  " [ p] r oj ect  compl et i on of  

Phase 1 t hr ough Phase 3 shal l  be st ar t ed i n a st agger ed appr oach 

wi t h a combi ned Go- Li ve goal  of  Sept ember  7,  2004. " 10  I f  

Sept ember  7,  2004,  was i nt ended as t he pr oj ect  deadl i ne,  see 

di scussi on of  " Genui ne I ssues of  Mat er i al  Fact "  i nf r a Par t  

I I I . B. ,  t he f act - f i nder  i s capabl e of  det er mi ni ng f or  i t sel f  

whet her  t he pr oj ect  was i ndeed compl et ed by t hat  t i me.   

Si mi l ar l y,  t he f act - f i nder  can eval uat e whet her  t he deadl i ne was 

r epeat edl y modi f i ed and r epeat edl y mi ssed,  as Raci ne Count y 

i nt ends t o ar gue.   The quest i on of  whet her  t he sof t war e 

i nst al l at i on pr oj ect  was compl et ed by a speci f i ed dat e i s 

di st i nct  f r om t he compl exi t y of  t he wor k t hat  goes i nt o t he 

i nst al l at i on——compl exi t y t hat  Raci ne Count y concedes.   The 

f or mer  i s not  so " unusual l y compl ex or  esot er i c, "  Whi t e,  149 

Wi s.  2d at  960,  as t o r equi r e t he assi st ance of  exper t  

t est i mony.   See Wi s.  St at .  § 907. 02.  

¶32 Raci ne Count y al so i nt ends t o pr oduce evi dence t hat  

Or acul ar  br eached t he Agr eement  by f ai l i ng t o pr ovi de compet ent  

t r ai ni ng.   As shown i n t he af f i davi t s,  sever al  Raci ne Count y 

empl oyees wi l l  t est i f y t hat  one of  Or acul ar ' s t r ai ni ng 

                                                 
10 Or acul ar ' s ar gument  t hat  exper t  t est i mony i s r equi r ed t o 

est abl i sh a " r easonabl e"  t i me f or  pr oj ect  compl et i on i s wi t hout  
mer i t .   A r easonabl e t i me f or  per f or mance i s i mpl i ed " [ w] her e 
t her e i s no pr ovi s i on as t o t he t i me f or  per f or mance. "   Del ap v.  
I nst .  of  Am. ,  I nc. ,  31 Wi s.  2d 507,  512,  143 N. W. 2d 476 ( 1966) .   
I n t hi s case,  t he Agr eement  expr essl y st at es a pr oj ect  
compl et i on dat e.   Whet her  t hat  dat e was i nt ended as a f i r m 
deadl i ne or  onl y  a " goal "  pr esent s a quest i on of  f act  whi ch does  
not  necessar i l y  r equi r e t he assi st ance of  exper t  t est i mony.  
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consul t ant s was her sel f  unf ami l i ar  wi t h t he sof t war e and t hat  

Or acul ar ' s pr oj ect  manager  admi t t ed t hat  t he pr oj ect  was st af f ed 

f or  f ai l ur e.   Based upon t hat  evi dence,  t he f act - f i nder  i s 

capabl e of  dr awi ng upon common knowl edge and or di nar y exper i ence 

t o det er mi ne whet her  Or acul ar  pr ovi ded compet ent  t r ai ni ng.   See 

Net zel ,  51 Wi s.  2d at  6;  Cr amer ,  45 Wi s.  2d at  150;  Wi s.  St at .  

§ 907. 02.  

¶33 We concl ude onl y t hat  i n or der  t o sur vi ve summar y 

j udgment ,  Raci ne Count y was not  r equi r ed t o name an exper t  

wi t ness.   I n so concl udi ng,  we do not  c l ose t he door  t o t he 

possi bi l i t y  t hat  exper t  t est i mony may l at er  assi st  t he t r i er  of  

f act  i n eval uat i ng Raci ne Count y ' s br each of  cont r act  c l ai m.   

Our  poi nt  i s  onl y t hat  i n t he post ur e of  summar y j udgment ,  

Raci ne Count y was not  r equi r ed t o name an exper t  wi t ness as a 

mat t er  of  l aw.  

B.  Genui ne I ssues of  Mat er i al  Fact  

¶34 We al so concl ude t hat  t he br each of  cont r act  c l ai m 

pr esent s numer ous genui ne i ssues of  mat er i al  f act  whi ch pr ecl ude 

summar y j udgment  at  t hi s t i me.   See Wi s.  St at .  § 802. 08( 2) .   To 

demonst r at e,  we need poi nt  t o onl y t he most  gl ar i ng of  exampl es.   

See i d.  ( pr ecl udi ng summar y j udgment  i f  t her e i s a " genui ne 

i ssue as t o any mat er i al  f act "  ( emphasi s added) ) .   Whet her  t he 

Agr eement ' s " Go- Li ve goal  of  Sept ember  7,  2004, "  was i nt ended as 

a f i r m deadl i ne or  onl y a t ar get  compl et i on dat e pr esent s a 

genui ne i ssue of  mat er i al  f act .   See Younger  v.  Rosenow Paper  & 

Suppl y Co. ,  I nc. ,  51 Wi s.  2d 619,  629- 30,  188 N. W. 2d 507 ( 1971)  

( " Whi l e t he l egal  ef f ect  t o be gi ven an agr eement  may,  i n a 
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pr oper  case,  be det er mi ned on a mot i on f or  summar y j udgment ,  

wher e t her e i s a di sput e as t o t he i nt ent  of  t he par t i es t o t he 

agr eement ,  a f act  i ssue i s pr esent ed,  and summar y j udgment  i s 

i nappr opr i at e. "  ( emphasi s omi t t ed) ( f oot not es omi t t ed) ) ;  Lemke v.  

Lar sen Co. ,  35 Wi s.  2d 427,  431,  151 N. W. 2d 17 ( 1967) .   

Li kewi se,  Or acul ar ' s asser t i on t hat  t he col l abor at i ve l anguage 

used i n t he RFP and t he pr oposal  i mposed " bi l at er al  per f or mance"  

obl i gat i ons on t he par t i es,  some of  whi ch wer e out  of  Or acul ar ' s 

cont r ol ,  i s  di sput ed by Raci ne Count y and t her ef or e pr esent s a 

genui ne i ssue of  mat er i al  f act .   Fi nal l y,  t her e i s a f act ual  

di sput e as t o whi ch par t y i s r esponsi bl e f or  t he suspensi on of  

t he pr oj ect  bet ween t he end of  Sept ember  2004 and Mar ch 2005.   

Pur suant  t o Wi s.  St at .  § 802. 08( 2) ,  any and al l  of  t hese genui ne 

i ssues of  mat er i al  f act  pr ecl ude summar y j udgment  at  t hi s t i me.  

I V.  CONCLUSI ON 

¶35 I n summar y,  we concl ude t hat  i n or der  t o sur vi ve 

summar y j udgment ,  Raci ne Count y was not  r equi r ed t o name an 

exper t  wi t ness.   As al l eged,  Raci ne Count y ' s br each of  cont r act  

c l ai m does not  pr esent  i ssues so unusual l y compl ex as t o r equi r e 

exper t  t est i mony as a mat t er  of  l aw.   I n so concl udi ng,  we do 

not  c l ose t he door  t o t he possi bi l i t y  t hat  exper t  t est i mony may 

l at er  assi st  t he t r i er  of  f act  i n eval uat i ng t he br each of  

cont r act  c l ai m.   Rat her ,  we deci de t hat  based upon t he pl eadi ngs 

and af f i davi t s,  Raci ne Count y was not  r equi r ed t o name an exper t  

wi t ness i n or der  t o pr oceed.   Mor eover ,  t he br each of  cont r act  

c l ai m pr esent s numer ous genui ne i ssues of  mat er i al  f act  whi ch 

ot her wi se pr ecl ude summar y j udgment .   Accor di ngl y,  t hough on 
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di f f er ent  gr ounds,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t he cause r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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