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REVI EW of a decision of the Court of Appeals. Reversed.

11 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed court of appeals' decision® that affirmed the decision

of the Waushara County G rcuit Court, Thomas T. Flugaur, Judge.

! Heritage Farnms, Inc. v. Markel Ins. Co., 2008 W App 46,
309 Ws. 2d 217, 747 N.W2d 762.
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2 coul d not

The circuit court concluded that Heritage Farms, Inc.
be awarded double damages and attorney fees pursuant to Ws.
Stat. § 26.21(1) (2007-08)° because that statute applies only to
rail road corporations and none of the defendants are a railroad
cor porati on. The court of appeals affirmed, and as a result
Heritage Farns petitioned this court for review W granted the
petition for review and reverse the court of appeals.

12 This case presents two issues for review. First, does
Ws. Stat. 8§ 26.21(1) apply only to a certain class of
tortfeasor? W conclude that Ws. Stat. 8 26.21(1) is not
limted to a specific class of tortfeasor such as a railroad
corporation, and a violation under Ws. Stat. 8§ 26.20 is not a
prerequisite for the applicability of § 26.21(1). Second, does
8§ 26.21(1) require a showi ng of "gross negligence"? W conclude
that the term "negligence" in 8§ 26.21(1) does not require a
showi ng of "gross negligence."

| . BACKGROUND

13 Between March 3 and March 8, 2003,% Jeffrey Knaack

ignited a large debris pile, which consisted of |eaves, pine

needl es, brush, stunps, and building naterials. Knaack was

2We will refer to the plaintiffs collectively as "Heritage
Farns. "

3 All subsequent references to the Wsconsin Statutes are to
the 2007-08 version unless otherw se indicated. The full text
of Ws. Stat. 8§ 26.21(1) can be found in 110.

“ A burning permit for Lake of the Wods was obtained for
March 3 through March 8, 2003, but Knaack was unable to recall
exactly what day he started the burn pile on fire.
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responsible for maintaining this burn pile at the Lake of the
Wods Canmpground as a favor to Jack Scimeca who owned the
property and operated the business. On April 14, 2003, the
March burn pile fire escaped the Lake of the Wods Canpground,
and as a result, burned 572 acres of [ and.

14 Heritage Farns filed a civil action against the
def endants® (hereinafter referred to as "Mrkel") claimng
negl i gence, trespass, and nuisance. Heritage Farnms sought
doubl e conpensatory danmages and attorney fees pursuant to WSs.
Stat. 8§ 26.21(1). Mar kel nmoved the court for partial summary
j udgnent asserting that 8 26.21(1) did not apply because none of
the defendants were a railroad corporation and none had viol ated
Ws. Stat. § 26.20. The circuit court granted that notion and
concluded that 8§ 26.21(1) applies only to railroad corporations.
After a four week jury trial, a verdict was returned that
awarded Heritage Farms $568,422 in damages.°® Heritage Farns
subsequently noved the circuit court to reconsider its previous
ruling regarding the applicability of § 26.21(1). The circuit
court denied Heritage Farms' notion to reconsider. Heri t age
Farns appeal ed that ruling and the court of appeals affirned the

circuit court. The court of appeals concluded that § 26.21(1)

® The defendants include Knaack, Knaack's personal liability
carrier, American Fam |y Mitual Insurance Conpany, Lake of the
Wods Canpground, and its commercial liability insurer, Markel
| nsurance Conpany.

® The circuit court entered judgment on the verdict, and
with costs and interest, the defendants were liable to Heritage
Farms in the anount of $637, 267.72.

4



No. 2007AP983

applied only to railroad corporations and did not decide the
issue of whether "gross negligence" was required. Heri t age
Farms petitioned this court for review, which we accepted.
1. STANDARD OF REVI EW
15 The issues in this case are questions of statutory
interpretation. Statutory interpretation is a question of |aw
that we review de novo but benefiting from the |ower courts'

anal yses. C. Coakley Relocation Sys., Inc. v. Gty of

M | waukee, 2008 W 68, 714, 310 Ws. 2d 456, 750 N. W 2d 900.
[11. ANALYSI S
16 "[T] he purpose of statutory interpretation is to
determ ne what the statute neans so that it may be given its

full, proper, and intended effect." State ex rel. Kalal .

Crcuit Court for Dane County, 2004 W 58, 944, 271 Ws. 2d 633,

681 N.W2d 110. This court begins statutory interpretation wth
t he | anguage of the statute. Id., 945. | f the meaning of the
statute is plain, we ordinarily stop the inquiry and give the
| anguage its "comon, ordinary, and accepted neaning, except
that technical or specially-defined words or phrases are given
their technical or special definitional meaning." Id.

17 Context and structure of a statute are inportant to
the meaning of the statute. Id., 946. "Therefore, statutory
| anguage is interpreted in the context in which it is used; not
in isolation but as part of a whole; in relation to the |anguage
of surrounding or closely-related statutes; and reasonably, to
avoid absurd or unreasonable results." Id. Moreover, the

"[s]tatutory |anguage is read where possible to give reasonable

5
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effect to every word, in order to avoid surplusage.” 1d. "A
statute's purpose or scope nmay be readily apparent from its
plain |anguage or its relationship to surrounding or closely-
related statutes—that is, fromits context or the structure of
the statute as a coherent whole." [d., 49.

18 ""If this process of analysis yields a plain, clear
statutory neaning, then there is no anbiguity, and the statute
is applied according to this ascertainnment of its neaning.'"
Id., 146 (citation omtted). If statutory |anguage is
unanbi guous, we do not need to consult extrinsic sources of
interpretation. |d.

19 The two issues presented in this case require us to
interpret Ws. Stat. 8 26.21(1) and related statutes. e
address both issues in detail bel ow

110 Wsconsin Stat. 8§ 26.21, "Cvil liability for forest

fires," provides:

(1) In addition to the penalties provided in s.
26.20, the United States, the state, the county or
private owners, whose property is injured or destroyed
by forest fires, nmay recover, in a civil action,
double the anmount of danages suffered, if the fires
occurred through wllfulness, malice or negligence.
In a civil action, a court may award reasonable costs
for legal representation to provide owners recovering
damages under this subsection

(2) Persons causing fires in violation of this
chapter shall be liable to the state in an action for
debt, to the full amunt of all damages done to the
state lands and for all expenses incurred by the towns
fighting forest fires and shall be liable to
municipalities in an action for debt, to the full
anount of all damages to the municipal |ands and for
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all expenses incurred by the nmunicipalities fighting
such fires.

11 Wsconsin Stat. 8 26.20, "Fire protection devices,"
i ncl udes a nunber of subsections pertaining to actions that mnust
be taken by those corporations that operate on or maintain a
rai l way. ’ Subsection (9) of Ws. Stat. § 26.20, "Penalty,"

provi des:

(a) Any corporation, by its officers, agents, or
enpl oyees, violating this section, shall forfeit not
nore t han $500.

(b) Any corporation, by its officers, agents or
enpl oyees, wllfully violating this section shall be
fined not nore than $1, 000.

(c) Any conductor, individual in charge of a
train or officer, agent or enployee of a railway who
violates this section shall forfeit not nore than

$500.
A Applicability of Ws. Stat. § 26.21(1) to Mrke

12 Markel argues that Ws. Stat. 8 26.21(1) does not
apply to all tortfeasors, but rather, it argues that the statute
applies only to those tortfeasors who violate Ws. Stat.
§ 26.20, i.e., railroad corporations. Since no railroad

corporation is involved in this case, Markel argues that it

" Wiile nothing specifically limts Ws. Stat. § 26.20 to
only railroad corporations, nost of the statutory provisions in
8§ 26.20 involve only those who operate on or maintain a railway.
However, Ws. Stat. 8 26.20(3) does apply to donkey, traction,
and portable engines, which indicates a broader construction

than just rail roads except that any "appeal" regarding
subsection (3) is to be decided by the comm ssioner of
railroads. Subsection (8) also seens to contenplate an
application that is not limted to railroad corporations, but

| oconptives are referenced in this subsection as well.
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cannot be penalized under § 26.21(1). Mar kel reasons that
8§ 26.21(1) is limted by 8 26.20 because 8§ 26.21(1) states "[i]n
addition to the penalties provided in s. 26.20." Mar kel al so
asserts that other portions of chapter 26, Wsconsin case |aw,
and the statute's legislative history all suppor t t he
interpretation that 8§ 26.21(1) applies only to railroad
cor porati ons. Heritage Farms, on the other hand, argues that
8§ 26.21(1) applies to all tortfeasors. Heritage Farns reasons
that nothing in the statutory provision specifically limts the
statute's scope to a specific class of tortfeasor such as
railroad corporations, and to apply 8 26.21(1) in such a manner
would lead to absurd results. Heritage Farnms supports its
interpretation by relying on the legislative history, historical
context, and the Wsconsin Departnment of Natural Resources

(DNR) conclusion that 8§ 26.21(1) is not limted to a specific
cl ass of tortfeasor.

113 We agree with Heritage Farnms, and as a result, we
reverse the court of appeals' decision. We conclude that Ws.
Stat. 8§ 26.21(1) is not Ilimted to a specific class of
tortfeasor such as a railroad corporation, and a violation under
W s. St at. 8§ 26.20 is not a prerequisite for applying
8§ 26.21(1). The follow ng four reasons support our concl usion.

14 First, the text of Ws. Stat. 8§ 26.21(1) does not
l[imt that statute's application to railroad corporations. To
interpret the statute consistent with Mrkel's argunment would
require us to insert words into the statute. Mar kel argues as
though the phrase "railroad corporation” was inserted as

8
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follows: "In addition to the penalties provided in s. 26.20, the
United States, the state, the county or private owners, whose

property is injured or destroyed by forest fires [caused by a

rail road corporation], may recover, in a civil action . "8
Because the legislature did not so Ilimt the application of
8§ 26.21(1) to railroad corporations, we wll not insert those

words into the statute to create such a result.®

8 W use "railroad corporation" rather than "violator of
8§ 26.20" because the defendants in this case argue that
§ 26.21(1) applies only to railroad corporations. In this case
we need not reach the determnation of whether Ws. Stat.
§ 26.20 applies only to railroads.

® See State ex rel. Kalal v. CGrcuit Court for Dane County,
2004 W 58, 939, 271 Ws. 2d 633, 681 N.W2d 110 (citing to the
United States Suprenme Court, Connecticut Nat'l Bank v. Germain
503 U S. 249, 253-54 (1992), asserting that "[wl e have stated
time and again that courts nust presune that a |egislature says
in a statute what it means and neans in a statute what it says
there."); 2A Norman J. Singer & J.D. Shanbie Singer, Sutherland
Statutes and Statutory Construction (7th ed. 2007) (8 46:3,

"'Expressed’ intent," stating "[wlhat a legislature says in the
text of a statute is considered the best evidence of the
legislative intent or will"; 8 46:6, "Each word given effect,"”

stating "it is also the case that every word excluded from a
statute nust be presuned to have been excluded for a purpose”;
8§ 47: 23, "Expressio unius est exclusio alterius,” stating "where
a form of conduct, . . . there is an inference that al
om ssions should be understood as exclusions”; 8§ 47: 38,
"Insertion of words,"” stating "[i]n construing a statute, it is
al ways safer not to add to or subtract from the |anguage of a
statute wunless inperatively required to nmake it a rational
statute") (internal punctuation and footnotes omtted).
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15 Second, the statutory  history® of Ws. Stat.
8§ 26.21(1) supports the interpretation that the current version
of 8§ 26.21(1) is not limted to railroad corporations and does
not require a violation of Ws. Stat. 8 26.20 in order to be
appl i ed. Before 1977, the two statutory sections were
specifically linked together by the phrase "such fires.” The
1905 wversion of 8§ 26.21(1) allowed recovery of additional
penalties for those fires—*such fires"—which were a violation
of the 1905 version of 8§ 26.20. The 1905 version of § 26.21(1),

"Cvil liability for forest fires" read as foll ows:

In addition to the penalties provided in [section
1494-57], the United States, the state, the county or
private owners, whose property is injured or destroyed
by such fires, may recover

Ws. Stat. 8§ 1494-58 (Supp. 1906) (enphasis added). Because the

legislation at that tine referred to "such fires,” the
| egislature had Iimted the applicability of the 1905 version of
§ 26.21(1) to fires that qualified as a § 26.20' violation.

0By statutory history, we are referring to the previously
enacted versions of the statute, which have been subsequently
anended by the |egislature. Wsconsin Stat. § 26.21(1) was
originally enacted in 1905, see 8 18, ch. 264, Laws of 1905. It

was referenced as Ws. Stat. 8§ 1494-58; see Ws. Stat. ch. 61
§ 1494-58 (Supp. 1906). Revisions relevant to this appeal were
made in 1927 and 1977. Wsconsin Stat. 8 26.20, was enacted in
1905; see § 17, ch. 276, Laws of 1905. It was referenced as
Ws. Stat. 8§ 1494-57; see Ws. Stat. ch. 61, § 1494-57 (Supp.

1906) .

1 The 1905 version of Ws. Stat. § 26.20 was applicable to

nore than just railroad corporations. Section 1494-57 applied
to "any |l ogging |oconotive, donkey or threshing engine, railway
| oconotive and all other engines, boilers, and |oconotives."
See Ws. Stat. ch. 61, 8§ 1494-57 (Supp. 1906) . O her

subsections referred primarily to railroad corporations.

10
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Therefore, those two sections were |inked together wuntil 1977
when the "such fires" |anguage was renoved by the |egislature
and replaced with the broader term "forest fires."' W nust
give deference to that |egislative action. The 1977 revisions
t hat removed the "such fires” | anguage elimnated the
qualification that the fires be a violation of 8 26.20 and thus
expanded the penalty provision to include those who cause a
forest fire regardless of whether the fire was a violation of
the preceding section. Wsconsin Stat. 8§ 26.21(1) is no |onger
limted in its application to "such fires" that qualify as a
§ 26.20 violation, and as a result, a 8§ 26.20 violation is no
| onger a prerequisite for applying 8§ 26.21(1). Consequent |y,
whether § 26.20 is |imted to fires caused by railroad
corporations is irrelevant to our determnation since that
statute stands alone and 8§ 26.21(1) has a broader application to
t hose who cause a forest fire.

16 Third, if the legislature neant to |limt Ws. Stat.
§ 26.21(1)'s application to only violators of Ws. Stat.
8 26.20, then 8§ 26.21(1) would have been nore appropriately

inserted in 8 26.20. Section 26.20 has its own penalty section.

12 See Ws. Stat. § 26.21(1) (1977-78). W also note that
"forest fire," which is referenced in Ws. Stat. 8§ 26.21(1), is
defined broadly under Ws. Stat. 8§ 26.01(2) (2001-02). "'Forest
fire' means uncontrolled, wild, or running fires occurring on
forest, marsh, field, cutover, or other lands or involving farm
city, or village property and inprovenents incidental to the
uncontrolled, wild, or running fires occurring on forest, marsh,
field, cutover, or other lands." See Ws. Stat. § 26.01(2).
This broad definition is inconsistent with Mrkel's narrow
construction of § 26.21(1).

11
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See Ws. Stat. § 26.20(9). If, as Markel argues, 8§ 26.20 is
l[imted to railroad corporations and nust be violated in order
for 8 26.21(1) to apply, then the legislature likely would have
placed 8§ 26.21(1) in the penalty subsection of § 26.20 instead
of creating a stand al one provision. We give deference to the
| egi slature's action.

117 Fourt h, al t hough not determ nati ve, we find it
significant that the DNR has concluded Ws. Stat. § 26.21(1)
applies to all tortfeasors and not just railroads. For exanple,
the burning permt, which was issued by the DNR in this case,
contains the followng warning: "If your fire escapes and
becones a forest fire you can be charged for all costs of
extinguishing the fire and, in civil action, may be charged for
tw ce the value of any property damaged or destroyed."” The DNR
has had the opportunity to <consider Wsconsin's forestry
provi sions and understands the history of forest fires and
tinmber in this state. As a result, we find it significant that
the DNR has determned that the statute applies to al
tortfeasors rather than just railroad corporations.

118 W©Markel, however, nekes several argunents in support of
[imting Ws. Stat. 8§ 26.21(1) to only those who violate Ws.
Stat. 8 26.20——primarily railroad corporations. Mar kel asserts
that the phrase in 8 26.21(1), "[i]n addition to the penalties
in s. 26.20," neans that § 26.21(1) is |imted to railroad
corporations who have violated 8§ 26. 20. Mar kel argues that to
recei ve doubl e damages under § 26.21(1), one nust have viol ated
8§ 26. 20. Thus, a violation of 8§ 26.20 is a prerequisite to

12
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receiving the benefits of § 26.21(1). Markel relies primarily

on The American Heritage Dictionary of the English Language (4th

ed. 2000) to define the word "addition." "Addi tion," Markel
asserts, neans "the act or process of adding, especially the
process of conputing with sets of nunbers so as to find their
sun’ or "sonething added, such as a room or section appended to
a building." Mar kel thus argues that the penalties of
8 26.21(1) nust be added to those in § 26. 20.

119 Wiile we have often utilized the dictionary to assi st
us in statutory interpretation,®® Markel fails to define the
correct term Mar kel defines the word "addition," but the

n 14

phrase in question is "in addition to. This phrase neans

"[o]ver and above; besides." The Anerican Heritage Dictionary

of the English Language 20 (3d ed. 1992). Thus, the phrase "in

addition to" does not nean that Ws. Stat. 8 26.21(1) applies
only when it is being added to penalties under Ws. Stat.

§ 26. 20. Rat her, the phrase "in addition to" nmeans besides the

13 State v. Sanple, 215 Ws. 2d 487, 499-500, 573 N.w2d 187
(1998) (concluding that a dictionary may be utilized to guide
the neaning of comon and ordinary words); See Kalal, 271
Ws. 2d 633, 54 (utilizing a dictionary definition).

4 See Kalal, 271 Ws. 2d 633, 949 (stating that "[njany
words have nultiple dictionary definitions; the applicable
definition depends upon the context in which the word is used").

13
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penalties provided in 8 26.20, the penalties of 8§ 26.21(1) may
al so be applicable.?®

120 The phrase "in addition to," however, does serve a
useful purpose. As a principle of statutory interpretation, a
specific statute generally prevails over a general statute.

State v. Anthony D.B., 2000 W 94, 911, 237 Ws. 2d 1, 614

N. W 2d 435. If the language "in addition to" did not appear in
Ws. Stat. 8§ 26.21, a violator of Ws. Stat. § 26.20 could
assert that the only damages or penalties applicable to it would
be those in the specific statute of § 26.20.% It seens counter-
intuitive that the legislature would have intended to Iimt the
liability of one who causes a forest fire as a result of
violating 8 26.20, to the forfeitures listed in the specific
statute of 8§ 26.20. However, because of the phrase "in addition
to," a violator of 8 26.20 that causes a forest fire may al so be
subjected to double danages and attorney fees pursuant to
8§ 26.21(1) and is not Ilimted to only those penalties in

§ 26. 20.

15 The dissent states that "a plaintiff enploying § 26.21(1)
could never obtain damages that are '[i]n addition to the
penalties provided in s. 26.20" if the conduct that caused the
fire did not violate 8 26.20, thereby permtting the State to
assess a penalty under § 26.20." See dissent, 956. Accor di ng
to the dissent's logic, the "in addition to the penalty”
| anguage really reads "when there is a violation of § 26.20."

That is not a plain |anguage reading of the statute.

18 While this argument was not made by the defendants in
this case, it is still relevant to address. A simlar argunent
was made successfully in Mssouri, K & T. Ry. Co. v. Jackson
174 F.2d 297, 301-02 (10th G r. 1949).

14
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21 Markel also argues that Ws. Stat. 8§ 26.21(1) is
l[imted to railroad corporations because Ws. Stat. 8§ 26.14 is
not nentioned in 8§ 26.21(1), and 8 26.14 addresses all civil
liability rather than just civil liability of railroads.?'’
Markel's reliance on 8§ 26.14 is unpersuasive because the 1905
version of 8§ 26.21(1) was created over 20 years before § 26.14
was created in 1927, and as a result, it is not surprising that
8§ 26.14 is not referenced in § 26.21(1). Furthernmore, if
§ 26.21(1) was limted to violations of 8§ 26.20, one who is

liable for damages under 8 26.14 could then escape the penalties

of § 26.21(1). However, the |legislature chose the phrase
"forest fires,” in both statutes instead of I|imting either
statute. There is sinply no indication that the Ilegislature

i ntended as Mar kel suggests.

122 Mar kel relies on Kinberly-Cark Corp. V. Publ i c

Servi ce Conmm ssion of Wsconsin to assert that "'where a statute

" Wsconsin Stat. § 26.14, "Forest fires, authority of fire
fighters, conpensation, penalties, civil liability" provides in
part:

(9)(a) Nothing in this chapter shall be construed
as affecting the right to damages. The liability of
persons for danmages is not |imted to the destruction
of nmerchantable tinber but nmay also include the val ue
of young or inmmature forest growh.

(b) Any person who sets a fire on any land and
allows such fire to escape and becone a forest fire

shall be liable for all expenses incurred in the
suppression of the fire by the state or town in which
the fire occurred. An action under this paragraph
shall be comenced within the time provided by s.

893.91 or be barred.

15
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with respect to one subject contains a given provision, the

om ssion of such provision froma simlar statute concerning a

related subject is significant in showing that a different

intention existed.'" Ki nberly-C ark, 110 Ws. 2d 455, 463, 329

N.W2d 143 (1983) (citing State v. Wl kos, 14 Ws. 2d 186, 192,

109 N W2d 889 (1961) (enphasis added)). Because, Markel
ar gues, subsection (2) of W' s. Stat. 8§ 26.21 "clearly
enconpasses all violations of chapter 26," and subsection (1)
does not contain such broad | anguage, the two provisions have a
di fferent scope. Thus, according to Markel, subsection (1),
unli ke subsection (2), applies only to railroad corporations.

W sconsin Stat. 8 26.21(2) provides:

Persons causing fires in violation of this
chapter shall be liable to the state in an action for
debt, to the full amount of all danmages done to the
state lands and for all expenses incurred by the towns
fighting forest fires and shall be liable to
municipalities in an action for debt, to the full
anount of all damages to the municipal |ands and for
all expenses incurred by the municipalities fighting
such fires.

123 While the principle relied upon by Mirkel is an
inportant tool of statutory interpretation, it is not helpful in
this case because of the differences between the two subsections
of Ws. Stat. § 26.21. Subsection (1) is drafted from the
perspective of who may bring an action, and subsection (2) is
drafted from the perspective of who is the tortfeasor. Thi s
plain reading of the subsections l|leads us to question the
purported "simlarity" of the provisions, and thus, t he

application of this principle of statutory interpretation is not

16
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appropriate in this case. Moreover, it seens peculiar that two
subsections of the sane section would inplicitly vary so greatly
in scope but not do so nore explicitly. Therefore, we do not
find Markel's reliance on this principle persuasive in the case
at hand.

124 Finally, Markel argues that the three cases "to have
ever cited Ws. Stat. § 26.21(1)," or any predecessor to that
statute, were all lawsuits involving railroad corporations, and
thus, this is further proof that 8§ 26.21(1) applies only to

rail road corporations. Markel relies on Bonnell v. Chicago, St

Paul, Mnneapolis & Omha Railway Co., 158 Ws. 153, 147 N W

1046 (1914), Allenton Volunteer Fire Departnent v. Soo Line

Railroad Co., 372 F. Supp. 422 (E.D. Ws. 1974), and Town of

Howard v. Soo Line Railroad Co., 63 Ws. 2d 500, 217 N.wW2d 329

(1974).

125 However, Mar kel ' s reliance on these cases IS
unper suasive for two reasons.

126 First, all of these cases were decided before the
| egi slature's 1977 revisions. Recall that the legislature acted
in 1977 to renove the "such fires" language from Ws. Stat.
8§ 26.21(1) and replace it wth the broader |anguage "forest
fires." Thus, a reasonable interpretation prior to 1977 was
that recovery under 8 26.21(1) was limted to situations where a
fire occurred due to a violation of Ws. Stat. 8§ 26.20 and "such
fires" caused by a railroad corporation, given nost of the

predecessor statute applied only to railroad corporations.

17
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Thus, it makes sense that these cases before 1977 involved
railroad corporations.

27 Second, none of these cases cited by Markel conclude
that Ws. Stat. 8 26.21(1) is specifically limted to railroad
cor por ati ons. Rat her, these cases reference 8§ 26.21(1) for

ot her reasons. See Bonnell, 158 Ws. at 161 (concluding that

the 1905 version of 8§ 26.21(1) required a showing of gross
negl i gence, but there is no commentary on a limtation to only
railroads); Allenton, 372 F. Supp. at 423 (concluding that
8§ 26.21(1) does not permt recovery of firefighting expenses if
a claimant is not the owner of the property, but there is no

commentary on a limtation to only railroads); Town of Howard

63 Ws. 2d at 503-04 (concluding that 8§ 26.21 at that tine did
not permt a town to recover costs, but there is no commentary
on a limtation to only railroads). Thus, while these cases
involve railroad corporations, they are not binding precedent
concerning the issue now before this court.

28 Accordingly, we conclude that recovery under Ws.
Stat. 8§ 26.21(1) is not Ilimted to a specific class of
tortfeasor such as railroad corporations, and a violation under
Ws. Stat. 8§ 26.20 is not a prerequisite for the applicability
of 8§ 26.21(1).

129 As a practical matter, it makes sense that the
| egi sl ature would choose to severely punish all forest fire
starting tortfeasors rather than just railroads, given the
i nportance of forests and ecology in this state. Qur forests
are inportant not only to those who enjoy recreational

18
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activities and hunting, but they are also inportant to our
ecol ogy and our econony.

130 The people of Wsconsin have traditionally valued our
forests. Clearly, Wsconsin's forests have |long provided nmany
opportunities for recreational activities, such as hunting,

fishing, and hiking. See Ws. Cartographers' @uild, Wsconsin's

Past and Present: A Hi storical Atlas 60-61 (1998); see also

Martin Hntz, HKking Wsconsin (1997) (identifying the many

parks with hiking trails, canoei ng, and ot her out door

activities); Robert C. WIllging, On The Hunt: The H story O

Deer Hunting In Wsconsin (2008). Additionally, Wsconsin's

tinmber industry has been a significant source of comercial
activity since the 1830s. See Ws. Cartographers' Cuild, supra,
at 40. "Tinber put the young state of Wsconsin in the national
spotlight,” and "[b]etween 1899 and 1905, Wsconsin led the
nation in |unber production.” Id.

131 A 2004 report states that Wsconsin's forest products
i ndustry "is the backbone of Wsconsin's econony."” See Terry

Mace et al., Wsconsin's Forest Products |Industry: G ow

W sconsin Through Sustainable Forestry, Wsconsin Consortium on

Bi obased |Industry, Feb. 2004.18 In 2004: Wsconsin was the

18 This report may be found at http://wwmw.bi oeconony. w . gov/
(click on "Docunents" and under subheading "Papers"” click on

"Cctober 17, 2005, Forest Products Background Piece"). Thi s
website is the honepage of "The Consortium on Biobased
| ndustry. " The consortium was created by Governor Doyle's

executive order #101 "Relating to the Devel opnent and Pronotion
of Bi obased I ndustry” (dated May 27, 2005).
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nunber one paper-making state in the nation and had been for the
past 50 vyears; Wsconsin's forest products and processing
produced 8.1 percent, or $18.7 billon, of the state's total
i ndustrial output; and Wsconsin's forests supported our tourism
and recreational econony <creating $5.5 billon annually in
forest-based recreation. |d.

132 Despite the evident success of the tinber industry,

"[i]n the early lunbering days, nore tinber was lost to fire

than was actually harvested.™ See Ws. Cartographers' Cuild,
supra, at 47. "Wasteful tinber-cutting practices led to
di sastrous f or est fires, including the deadly Peshti go
[ Wsconsin] fire." | d. See also Denise Gess & WIliam Lutz,

Firestorm at Peshtigo: A Town, Its People, and the Deadliest

Fire in American H story (2002). "Today, wldfires still affect

the logging, tourism and recreational industries.” See Ws.
Cartographers' Guild, supra, at 47.

133 However, railroad corporations have not been the
single or even the predom nant offender when it conmes to forest
fires. Hi storically there have been a w de range of offenders
who have shoul dered the responsibility for causing forest fires.

See Forest Fires, by Percentage Causes (Ws. State Conservation

Commin 1935) (graph illustration show ng that between 1920-1933
the cause of forest fires was 30 percent snokers, 29 percent
|and clearing, 13 percent canpfires, 12 percent arson, and 8

percent railroads); J.A. Mtchell & Neil LeMay, Forest Fires and

Forest-Fire Control in Wsconsin 47-48 (Ws. State Conservation
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Commin 1952) (setting forth simlar percentages as cited above
for the years 1935-1949).

134 Early forestry legislation also |ends support to the
conclusion that a wi de range of causes have been responsible for
causing forest fires. See Mtchell & LeMay, supra, at 15-16
(itdentifying legislation between 1826—1895 ainmed at |imting
forest fires by punishnment for starting fires and |eaving them
unexti ngui shed, punishnent for fire escaping one's own |[and,
prohi biting burning between July—E©ctober, and requiring spark
preventers for many types of engines).

135 Accordingly, given the inportance of the forests to
this state and the fact that forest fires have not been
predom nantly caused by railroad corporations, it makes sense
that the legislature has chosen to severely punish all those
responsi ble for starting a forest fire.

B. G oss negligence

136 Markel asserts that Ws. Stat. 8§ 26.21(1) 1is not
applicable in this case because Heritage Farns did not prove
that Markel acted with "gross negligence." Mar kel ''s ar gunent

that "gross negligence" nust be proven is based on this court's

1914 decision in Bonnell, which interpreted the phrase
"W | fulness, malice or negligence" in the 1905 version of
8§ 26.21(1) to require "gross negligence." Bonnel I, 158 Ws. at

161. Heritage Farns argues that the concept of gross negligence

was elimnated in 1962 by this court's decision in Bielski v.

Schul ze, 16 Ws. 2d 1, 14-19, 114 N.W2d 105 (1962).
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137 We conclude that the plain |anguage of Ws. Stat.
8 26.21(1) does not require "gross negligence." The rel evant

portion provides in part:

[One] may recover, in a civil action, double the
anount of danmages suffered, if the fires occurred
through will ful ness, nalice or negligence.

Ws. Stat. 8§ 26.21(1) (enphasis added). Wile this |anguage is

identical to the statutory I|anguage interpreted in Bonnell,
which involved the 1905 version of § 26.21(1), see Ws. Stat.
8§ 1494-58 (1914), it has not been nodified since this court's
1962 decision in Bielski.

138 In 1914, this court concluded in Bonnell that "gross
negli gence" was required under the 1905 version of Ws. Stat.
8 26.21(1). Bonnell, 158 Ws. at 161; see also Ws. Stat.
§ 1494-58 (1914). The court stated that "the word 'negligence'
is qualified or nodified by the associated words and neans such
negligence as carries with it an elenment of wlfulness or
malice; in other words, gross negligence.” Bonnell, 158 Ws. at
161.

139 The concept of "gross negligence,” however was
abolished by this court in 1962. Bielski, 16 Ws. 2d at 14-19

overruled in part on other grounds by Wangen v. Ford Mdtor Co.

97 Ws. 2d 260, 294 N.W2d 437 (1980). The court concluded that
"[ol]nly by abolishing the present concept of gross negligence
and considering such conduct as ordinary negligence and treating

it in terns of degree on a conparative basis can an equitable
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and fair result be reached in all cases.” Bi el ski, 16
Ws. 2d at 17-18.

40 Wiile this abolishnent alone would not necessarily
alter the past interpretation in Bonnell, the legislature's
actions subsequent to our 1962 abolishnment |ead us to conclude
that "gross negligence” is not the standard in Ws. Stat.

8§ 26.21(1). In 1977, the legislature repealed and recreated

8 26.21, which resulted in substantive changes and dividing the
statute into two subsections. See 8§ 448u, ch. 29, Laws of 1977
(enphasis added). W generally presune that when the
| egi sl ature enacts a statute, it is fully aware of the existing

| aws. County of Dane v. Racine County, 118 Ws. 2d 494, 499,

347 N.W2d 622 (C. App. 1984) (citing Mack v. Joint Sch. D st.

No. 3, 92 Ws. 2d 476, 489, 285 N W2d 604 (1979)). As a
result, we presune that the 1977 legislature would have known
that common-law gross negligence was abolished in 1962, and
thus, if the legislature neant to retain and nenorialize "gross
negligence" it would have either renoved "negligence" from the
statute or added "gross" to the statute when it nmade other
substantive changes to the statute in 1977

141 Because the legislature could not have been nore clear
in 1977 when it repealed and recreated Ws. Stat. 8§ 26.21, we
will not now insert the word "gross" into this statute and we
will not delete the word "negligence" from the statute. As a
result, we reject Markel's argunent that Heritage Farns was
required to prove that Markel acted with "gross negligence."
The legislature used the word "negligence" in the statute; it
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did not add the phrase "gross negligence" to the statute. W
presune that the legislature cast a wde net when punishing
those who start forest fires. It presumably intended to include
not only those who act willfully and maliciously but also those
who act negligently. If the legislature did not intend to
include those who act negligently, it could have deleted the
word "negligence." If the legislature did intend to include
those who act negligently, what else could it have done but use
the word negligence? W owe deference to that |Ilegislative
determnation to punish those who set forest fires whether

willfully, maliciously or negligently. See supra note 9

(stating the legislature says in a statute what it neans and
means in a statute what it says).
| V. CONCLUSI ON

142 We conclude that Ws. Stat. 8§ 26.21(1) is not limted
to a specific <class of tortfeasor such as a railroad
corporation, a violation under Ws. Stat. § 26.20 is not a
prerequisite for the applicability of § 26.21(1), and the term
"negligence" in 8§ 26.21(1) does not require a show ng of "gross
negl i gence. "

By the Court.—Fhe decision of the court of appeals is

rever sed
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143 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). | wite
separately because | have concluded that Ws. Stat. § 26.20
(2007-08) establishes affirmative obligations for railroads and
others who wuse spark-producing engines, such as |oconotive,
donkey, traction and portable engines, in areas that may cause
forest fires, and that Ws. Stat. 8§ 26.21(1) expands the
potential award of damages caused by forest fires, from that
whi ch woul d otherwi se be permtted under the common law, if the
fires arise because of a failure to neet an obligation set out
in 8 26.20. Because there is no claimthat any defendant failed
to nmeet any 8§ 26.20 obligation, 8§ 26.21(1) has no application to
the clains of the plaintiffs in this case. Accordingly, | would
affirm the decision of the court of appeals and | respectfully
di ssent fromthe majority opinion.

| . BACKGROUND

44 This case arose out of a fire that the jury found was
set by Jeffrey Knaack on March 3, 2003 at the Lake of the Wods
Canmpground property and was not properly extingui shed,
permtting it to beconme the Crystal Lake Fire on April 14, 2003.
Knaack had a burn permt issued by the Departnent of Natural
Resources (DNR) that permitted himto lawfully set the fire at
t he Lake of the Wods Canpground.

145 When the fire re-ignited and becanme the Crystal Lake
Fire, it caused extensive damage to the plaintiffs' properties
To recover their damges, the plaintiffs brought comon |aw

clainms of negligence, trespass and nuisance, which they tried
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before a jury. They succeeded on each claim! The jury awarded
damages i n excess of $500, 000.

146 Because the plaintiffs alleged that the jury award
should be doubled pursuant to Ws. Stat. 8 26.21(1) and the
circuit court concluded that 8§ 26.21(1) did not apply to their
claims, the plaintiffs appealed to the court of appeals. The
court of appeals affirmed the circuit court's conclusion that

§ 26.21(1) did not apply.? Heritage Farms, Inc. v. Markel Ins.

Co., 2008 W App 46, 117, 309 Ws. 2d 217, 747 N W2d 762.
Accordingly, it is the interpretation and application of
§ 26.21(1) that is the central focus of this review
1. DI SCUSSI ON

A St andard of Review

47 The questions presented by this case require the
interpretation and application of Ws. Stat. 8§ 26.20 and Ws.
Stat. § 26.21(1). The interpretation and application of
statutes present questions of law that we review independently

of the decisions previously nmade by the circuit court and the

! Although the plaintiffs argue in their briefs that they
may also have a breach of contract claim based on the burn
permt the DNR i ssued to Knaack, no breach of contract claim was
submtted to the jury. Accordingly, it is not an issue that |
wi |l address here.

2 The court of appeals concluded that Ws. Stat. § 26.21(1)
applies only to railroads. Heritage Farns, Inc. v. Markel Ins.
Co., 2008 W App 46, 917, 309 Ws. 2d 217, 747 N.W2d 762. As

will becone apparent in this dissent, | conclude that § 26.21(1)
applies when an affirmative obligation set out in Ws. Stat.
8 26.20 has not been net. It is not necessary to decide whether

railroads are the only persons for whom 8§ 26.20 establishes
affirmative obligations.
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court of appeals, but benefiting fromtheir analyses. Marder v.

Bd. of Regents of the Univ. of Ws. Sys., 2005 W 159, 919, 286

Ws. 2d 252, 706 N.W2d 110.
B. Statutory Interpretation
1. CGeneral principles
148 Statutory interpretation "begins with the |anguage of

the statute." State ex rel. Kalal v. Circuit Court for Dane

County, 2004 W 58, 4945, 271 Ws. 2d 633, 681 N W2d 110
(quoting Seider v. O Connell, 2000 W 76, 9143, 236 Ws. 2d 211,

612 N W2d 659). W assunme that the neaning of a statute is
expressed in the words the |egislature chose. Id., 944. The
context in which the operative |anguage appears is inportant too
because a statute's neaning may be affected by the context in
which it is used. 1d., 146.

149 If our focus on the statute's |anguage yields a plain,
clear meaning, then there is no anbiguity, and the statute is
applied according to its plain terms. Id. If the statutory
| anguage is unanbiguous, it is unnecessary to consult extrinsic
sources to facilitate interpretation. Id. However, if a
statute is "capable of being understood by reasonably well-
informed persons in two or nore senses,” then the statute is
anbi guous. Id., 147. Wen a statute is anbiguous, we may
resort to extrinsic sources, such as legislative history, to
assi st our understanding of the statute's neaning. 1d., 148.

150 A review of statutory history is often helpful.
"[S]tatutory history is part of a plain neaning analysis.”

Ri chards v. Badger Miut. Ins. Co., 2008 W 52, 922, 309 Ws. 2d
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541, 749 N W2d 581. "Statutory history enconpasses the
previously enacted[, anmended and] repealed provisions of a
statute.” Id. "By analyzing the changes the |egislature has
made over the course of several years, we may be assisted in
arriving at the neaning of a statute.” Id. "Ther ef ore,
statutory history is part of the context in which we interpret
the words used in a statute.” I|d.

2. Statutory history

51 A review of +the statutory history of Ws. Stat.
§ 26.20 and Ws. Stat. 8 26.21(1) is very helpful in
interpreting those sections because their relationship to each
other has renained constant over the years. As we have
expl ai ned, statutes should not be read in a vacuum but nust be
read with an understanding of other statutes, in context, in

order to best determne their plain neaning. Bur bank G ease

Servs., LLC v. Sokolowski, 2006 W 103, 926, 294 Ws. 2d 274,

717 N.W2d 781; Cty of MIlIwaukee v. MI|waukee County, 27

Ws. 2d 53, 56, 133 N.W2d 393 (1965).

152 When first enacted, Ws. Stat. 8§ 26.20 and Ws. Stat.
§ 26.21(1) were Ws. Stat. ch. 61, §8 1494-57 (Supp. 1906) and
Ws. Stat. ch. 61, 8 1494-58 (Supp. 1906), respectively, of the
1905 statutes.? In 1905, § 1494-57 inposed an affirmative
obligation on those wth "any |ogging |oconotive, donkey or
threshing engine, railway |oconotive and all other engines,

boilers and | oconotives operated in, through or near, forest,

3 Wsconsin Stat. § 26.20 and Ws. Stat. § 26.21(1) were
al so known as sections 17 and 18, respectively, of ch. 264 of
the Laws of 1905.
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brush or grass land,” to enploy netting on the engines "to give
the nobst practicable protection against the escape of sparks,
cinders or fire" fromthe engines. 8§ 1494-57.

153 Wsconsin Stat. 8§ 1494-57 also set out penalties to be
levied by the State for failing to conply with the affirmative
obligations contained in § 1494-57. The penalty provision
provided that "[a]lny corporation by its officers, agents or
enployes, wlfully violating the provisions of this section
shall be liable to a fine" of $50 to $500 for each violation.
§ 1494-57. The plain |anguage of the penalty provision shows
that penalties did not conme into play until an affirmtive
obligation set out in § 1494-57 had not been net. St at ed
ot herwi se, no penalty could be |evied unless the person who was
obligated to perform certain tasks by 8§ 1494-57 violated the
provi sions of § 1494-57.

154 Wsconsin  Stat. § 26.20 continues to @ set out
affirmative obligations relative to spark-producing engines.
For exanple, it provides that all "road |oconpotives operated on
any railroad" nust have their engines equipped wth spark

arresters that nmeet or exceed the mninmm performance and
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mai nt enance standards established by the State to reduce the
chance of sparks escaping fromthe engine. § 26.20(2).%

155 Wsconsin Stat. 8 26.20 also continues to provide for
penalties to be levied by the State on those who fail to neet
their affirmative obligations when operating spark-producing

engines. 8 26.20(9). Subsection (9) provides:

(a) Any corporation, by its officers, agents, or
enpl oyees, violating this section, shall forfeit not
nore than $500.

(b) Any corporation, by its officers, agents or
enpl oyees, willfully violating this section shall be
fined not nore than $1, 000.

(c) Any conductor, individual in charge of a
train or officer, agent or enployee of a railway who
violates this section shall forfeit not nore than

$500.
As was the case with Ws. Stat. ch. 61, 8§ 1494-97 (Supp. 1906),

the provisions of the penalty subsection of 8§ 26.20 do not cone

into play until one who has an affirmative obligation set out in

* Most of the provisions of Ws. Stat. § 26.20 set out
obligations that are specifically limted to railroads. For
exanple, 8 26.20(4) requires that those who operate a railway
must clear the right-of-way of all brush, logs and material that
may provide fuel for a fire. Section 26.20(5) requires
corporations operating railroads to prevent their enployees from
depositing live coals or ashes upon the tracks outside of the
yard limts, unless those coals are imediately extinguished.
And 8§ 26.20(7) requires those operating a railroad during the
dangerously dry season to provide fire patrols when requested to
do so. However, the affirmative obligations of those operating
engines that produce sparks is not necessarily limted to
railroads, as 8 26.20(8) permts inspection of "any |oconotive,
donkey, or threshing engine, railway |oconotive, and all other
engi nes, boilers, and |oconotives operated in, through or near
forest, brush, or grass |land."
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§ 26.20 fails to neet such an obligation and therefore, is
"violating this section." § 26.20(9).

156 The relationship between the affirmative obligations
set out in various subsections of Ws. Stat. 8§ 26.20 and the
penalty provision of 8§ 26.20(9) assists in understanding the
plain meaning of Ws. Stat. § 26.21(1). This is so because
§ 26.21(1) begins, "In addition to the penalties provided in s.
26.20." After that threshold is net, § 26.21(1) provides an
opportunity to double the damages a property owner nay recover.
However, the danages that the property owner suffered nust have
arisen froma failure to neet an affirmative obligation set out
in 8§ 26.20, because it is only from a violation of one of
§ 26.20's provisions that a penalty may be levied by the State.
Stated otherwise, a plaintiff enploying 8 26.21(1) could never
obtain danages that are "[i]n addition to the penalties provided

ins. 26.20" if the conduct that caused the fire did not violate
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§ 26.20, thereby permtting the State to assess a penalty under
§ 26.20.°

157 Additionally, were it not that the damages that a
property owner seeks to double under Ws. Stat. § 26.21(1) arose
from the sane conduct that could support a penalty under Ws.
Stat. 8 26.20(9), the phrase, "In addition to the penalties
provided in s. 26.20" would have no neaning. It is a basic
prem se of statutory construction that all words in a statute

must be given neaning. Kelley Co. v. Marquardt, 172 Ws. 2d

234, 250, 493 N.W2d 68 (1992).

® Lest there be confusion, | point out that whether the
State actually assesses a penalty that is "provided" under Ws.
Stat. 8§ 26.20(9) is not determ native of whether a Ws. Stat.
§ 26.21(1) claim is available. Rather, it is the type of
conduct that drives the availability of a renedy under
§ 26.21(1), just as it was the type of conduct that was
determ native of whether a renmedy under Ws. Stat. ch. 61,
8§ 1494-58 (Supp. 1906) was avail able. As we explained in
Bonnell v. Chicago, St. P., M & O Ry. Co., 158 Ws. 153, 147
N.W 1046 (1914), when interpreting Ws. Stat. ch. 61, 8§ 1494-57
(Supp. 1906) in regard to whether the second question in the
special verdict was properly posed, "[that question] describes
and covers substantially in the |anguage of the statute the duty

i nposed upon the defendant by that statute.” Id. at 158. e
noted, "[h]lere was a case where the statute required the
defendant to use a certain safety appliance described in the
statute [§ 1494-57] and in this question." [|d. at 159.

Wsconsin Stat. 8§ 26.21(1) states that it cones into play
“"[1]n addition to the penalties provided in s. 26.20." It does
not say that § 26.21(1) may be enployed in addition to the
penalties "actually assessed" under Ws. St at. § 26. 20.

Accordingly, the State's action or lack thereof in assessing a
penalty that 1is provided in 8§ 26.20 does not affect the
applicability of 8§ 26.21(1).



No. 2007AP0983. pdr

158 M reading of Ws. Stat. 8§ 26.21(1) is consistent with
the statutory history of 8§ 26.21(1). In 1905, Ws. Stat. ch.
61, 8 1494-58 (now 8§ 26.21(1)) provided in relevant part:

In addition to the penalties provided in the
preceding section of this act, the United States, the
state, the county or private owners, whose property is
injured or destroyed by such fires, may recover, in a
civil action, double the anobunt of damages suffered
if the fires occurred through wlfullness, nalice or
negl i gence.

In 1905, the "preceding section of this act" was Ws. Stat. ch
61, 8§ 1494-57, the predecessor of Ws. Stat. 8§ 26.20. In 1905
a property owner could enploy the double danage provisions of
8 1494-58 if there had been a violation of +the "preceding
section.” Then, the "preceding section" was 8 1494-57. Wt hout
failing to neet an affirmative obligation set out in 8§ 1494-57
there would be no grant of power to the State to assess a
penalty under 8§ 1494-57, the section preceding § 1494-58.
Therefore, in 1905, a property owner could not avail hinself of
doubl e damages for a fire that was not caused by a failure to
nmeet the affirmative obligations set out in § 1494-57.

159 | note that Ws. Stat. 8 26.21(1) remains in nuch the
sane form as it was when enacted in 1905. It provides in

rel evant part:

In addition to the penalties provided in s.
26.20, the United States, the state, the county or
private owners, whose property is injured or destroyed
by forest fires, nmay recover, in a civil action,
double the anmount of danages suffered, if the fires
occurred through willful ness, malice or negligence.

The provision for double danages and attorney fees remains

connected to the preceding statute, now Ws. Stat. § 26.20,

9
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because 8 26.21(1) directs that it is available "[i]n addition
to the penalties provided in s. 26.20." This |inkage between
the two statutes has been constant since 1905.

160 Furthernore, the term "in addition to" is found in
ot her sections of ch. 26, and in each instance, the relief that
is "in addition to" that previously provided is based on the
same conduct for which a previous penalty could have been
assessed. For exanple, Ws. Stat. § 26.05(3)(c) provides that
"in addition to any other penalty,” a person who violates
8§ 26.05 (tinber theft), or a rule pronul gated under it, nust pay
t he reasonable costs incurred to establish the volume and val ue

of the tinmber cut and renoved. Wsconsin Stat. 8§ 26.09(2) and

(3)(c) provide renedies that are grounded in the unauthorized

cutting of raw forest products. Section 26.09(2) provides, "In
addition to any other enforcenent action,” and 8 26.09(3)(c)
provides, "[i]n addition to the award under par. (b)." Wthout

the wunauthorized cutting of raw forest products, neither
subsection (2) nor (3)(c) would cone into play. The linkage to
conduct that will permt the State to assess a penalty is a
necessary part of the interpretation and application of
§ 26.21(1), just as it is for the interpretation and application
of 88 26.05(3)(c), 26.09(2) and 26.09(3)(c).

61 Accordingly, | conclude that the plain neaning of Ws.
Stat. 8 26.21(1) requires that a claim for double danmages and
attorney fees under 8§ 26.21(1) nust be based on a fire that
arose because of a defendant's failure to nmeet an affirmative

obligation wunder Ws. Stat. § 26.20. Because none of the

10
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plaintiffs' clains arose because of a fire caused by a failure
to neet an affirmative obligation set out in § 26.20, § 26.21(1)
has no application here.

C. Maj ority opinion

62 The mmjority opinion asserts that W s. St at .
§ 26.21(1) is not limted to railroads.® | agree that § 26.21(1)
is not necessarily limted to railroads, but that does not
answer the question that the case really poses, which is whether
§ 26.21(1) is applicable when the conduct underlying the |awsuit
does not violate Ws. Stat. 8§ 26.20. My analysis leads ne to
concl ude t hat § 26.21(1) is not appl i cabl e in t hose
ci rcunstances. Furthernore, as | have expl ained above, no words
need be added to or subtracted from 8§ 26.21(1) to conclude that
it does not apply to the plaintiffs' claimns.

163 The major problemwith the majority opinion's analysis
is that while it acknow edges the historic |ink between conduct
that violated Ws. Stat. ch. 61, 8§ 1494-57 (Supp. 1906) (now
Ws. Stat. 8 26.20) and a claim for damages under Ws. Stat. ch
61, § 1494-58 (Supp. 1906) (now Ws. Stat. § 26.21(1)),’ it does
not analyze how the plaintiffs' clains for danages are "[i]n
addition to the penalties provided in s. 26.20." I nstead, it
posits that were the introductory phrase not present, a

plaintiff who has suffered danmages caused by a fire may be net

® Mpjority op., T14.
" Majority op., 915.

11



No. 2007AP0983. pdr

with the defense that a State penalty inposed under § 26.20(9)
is the only consequence of the fire.®

164 However, damages based on comon law clains for
negl i gence, trespass and nui sance have |ong been available, as
the plaintiffs’ jury verdict denonstrates. Furt her nore,
statutes are not to be interpreted as changing the common |aw
unless the legislature explicitly states that it is its purpose

to do so. Kranzush v. Badger State Mut. Cas. Co., 103 Ws. 2d

56, 74, 307 N.W2d 256 (1981). There is no statenent in either
Ws. Stat. 8§ 26.20 or Ws. Stat. 8§ 26.21(1), explicit or
inplied, that the |egislature was changing any common |aw claim
t hat could be based on a fire.

65 The majority opinion also concludes that there is no
|l onger a linkage between Ws. Stat. 8§ 26.20 and Ws. Stat.
§ 26.21(1) because in 1977 the |l egislature placed the provisions
in two separate sections and changed the words "such fires" to

"forest fires."? |

am unper suaded.

166 First, the form the legislature used for statutes in
1905 was to include many provisions of ch. 264 of the Laws of
1905 in one section, Ws. Stat. ch. 61, 8§ 1494 (Supp. 1906),
with serial sections for differing provisions. Second, "forest

fire" had a statutory definition in 1977;' however, forest fire

8 Majority op., T20.
® Majority op., 915

10 The definition of forest fires was set out in Ws. Stat.
8§ 26.11(2) in 1977; it now appears in Ws. Stat. 8§ 26.01(2):

12
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had no statutory definition in 1905. Furthernore, the term
"forest fires," was used in the title of Ws. Stat. ch. 61,
§ 1494-58 (Supp. 1906), just as it is used in the title of Ws.
Stat. § 26.21 today. Third, it is just as logical that "such
fires" was replaced with "forest fires" because the |egislature
wanted to clarify that runaway fires that were started by
sparking engines, but burned prairie grasslands rather than
forests, came wthin the anmbit of 8§ 26.21(1), even though
forests were not burned by such runaway fires. However,
whatever the reason for the statutory amendnent from "such
fires" to "forest fires,” none of the proffered reasons in the
maj ority opinion do anything to explain the introductory phrase,
“[i1]n addition to the penalties provided in s. 26.20," which
phrase draws into 8 26.21(1) the conduct of Ws. Stat. 8§ 26. 20.
67 Furthernore, | do not agree that the DNR s use of
| anguage in the burn permt that is simlar to that found in
Ws. Stat. 8§ 26.21(1) is the DNR's interpretation of 8§ 26.21(1);
or even if it were, that it is of any assistance in determning
the plain nmeaning of § 26.21(1). First, nowhere on the burn
permit is there a reference to 8§ 26.21(1), although Ws. Stat
§ 26.12(5), Ws. Stat. 88 19.31-19.39, Ws. Stat. § 23.45 and

Ws. Stat. § 25.11(2) are referenced. Second, the |anguage

"Forest fire" neans wuncontrolled, wld, or running
fires occurring on forest, marsh, field, cutover, or
ot her | ands .

1 Ever since forest fire was defined in the statutes,
forest fire has included fires that did not burn trees, e.g.,
fires that burned marsh |ands, as well as those fires that did
burn forests.

13
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foll ows the question: "What is the penalty for burning wthout
a permt?" \Wile it nmay have been possible to argue that this
| anguage created a contract with the DNR, of which the property
owners who suffered fire damage were third party beneficiaries,
that claimis not before the court.

168 And finally, the majority opinion contends that Ws.
Stat. 8 26.21(1) "is drafted from the perspective of who may
bring an action."'®> Wile | do not disagree with that statement,
it does not enconpass the conplete directive of the statute.
The statute speaks to particular conduct, through its reference
to the penalties of Ws. Stat. 8§ 26.20, and those penalties can
be afforded only for fires that were caused by failing to neet a
statutory obligation of 8 26.20. Section 26.21(1) also uses the
term "the fires,” rather than "a fire,"” indicating that not all
fires that cause damage to property cone within the anbit of
§ 26.21(1).

I11. CONCLUSI ON

169 | have concluded that Ws. Stat. § 26.20 establishes
affirmati ve obligations for railroads and others who use spark-
produci ng engines, such as |I|oconotive, donkey, traction and
portabl e engines, in areas that may cause forest fires, and that
Ws. Stat. 8 26.21(1) expands the potential award of damages
caused by forest fires, from that which would otherw se be
permtted under the common law, if the fires arise because of a
failure to neet an obligation set out in 8 26.20. Because there

is no claim that any defendant failed to neet any 8§ 26.20

12 Mpjority op., T723.
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obligation, 8§ 26.21(1) has no application to the clains of the
plaintiffs in this case. Accordingly, | would affirm the
deci sion of the court of appeals and | respectfully dissent from
the majority opinion.

70 | am authorized to state that Justice M CHAEL J.
GABLEMAN joins this dissent.
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