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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  

Chr i st opher  S.  Hoppe,  seeks r evi ew of  a publ i shed deci s i on of  

t he cour t  of  appeal s af f i r mi ng a j udgment  convi ct i ng t he 

def endant  of  12 count s of  possessi ng chi l d por nogr aphy cont r ar y 

t o Wi s.  St at .  § 948. 12( 1m)  and an or der  denyi ng t he def endant ' s 

mot i on t o wi t hdr aw hi s gui l t y pl ea. 1  Judge Rober t  J.  Kennedy of  

t he Ci r cui t  Cour t  f or  Wal wor t h Count y ent er ed t he j udgment  of  

convi ct i on;  Judge John R.  Race of  t he Ci r cui t  Cour t  f or  Wal wor t h 
                                                 

1 St at e v.  Hoppe,  2008 WI  App 89,  312 Wi s.  2d 765,  754 
N. W. 2d 203.   
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Count y ent er ed t he or der  denyi ng t he def endant ' s mot i on t o 

wi t hdr aw t he pl ea of  gui l t y. 2   

¶2 The def endant  moved t o wi t hdr aw hi s gui l t y pl ea on t he 

gr ound t hat  def ect s i n t he pl ea col l oquy as wel l  as f act or s 

ext r i nsi c t o t he pl ea col l oquy pr event ed hi m f r om ent er i ng hi s 

pl ea knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y .   Af t er  

conduct i ng an evi dent i ar y hear i ng,  t he c i r cui t  cour t  deni ed t he 

def endant ' s post - convi ct i on mot i on t o wi t hdr aw hi s gui l t y pl ea.  

¶3 The def endant ' s mot i on t o wi t hdr aw hi s gui l t y pl ea 

ef f ect i vel y f unct i ons as a dual - pur pose mot i on:  a " Banger t  

mot i on"  and a " Nel son/ Bent l ey mot i on. " 3  The mot i on may be vi ewed 

                                                 
2 The j udgment  of  convi ct i on st at es t hat  t he def endant ' s  

of f enses occur r ed on or  ar ound Oct ober  25,  2002.   On t hat  dat e,  
Wi s.  St at .  § 948. 12( 1m)  pr ovi ded i n r el evant  par t  as f ol l ows:  

Whoever  possesses any undevel oped f i l m,  phot ogr aphi c 
negat i ve,  phot ogr aph,  mot i on pi ct ur e,  v i deot ape,  or  
ot her  r ecor di ng of  a chi l d engaged i n sexual l y  
expl i c i t  conduct  under  al l  of  t he f ol l owi ng 
ci r cumst ances i s gui l t y of  a Cl ass E f el ony:  

( a)  The per son knows t hat  he or  she possesses t he 
mat er i al .  

( b)  The per son knows t he char act er  and cont ent  of  t he 
sexual l y expl i c i t  conduct  i n t he mat er i al .  

( c)  The per son knows or  r easonabl y shoul d know t hat  
t he chi l d engaged i n sexual l y  expl i c i t  conduct  has not  
at t ai ned t he age of  18 year s.  

3 See St at e v.  Howel l ,  2007 WI  75,  ¶¶73- 74,  301 Wi s.  2d 350,  
734 N. W. 2d 48 ( di scussi ng dual - pur pose Banger t  and 
Nel son/ Bent l ey mot i ons) ;  St at e v.  Br own,  2006 WI  100,  ¶42,  293 
Wi s.  2d 594,  716 N. W. 2d 906 ( same) .  
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as a Banger t  mot i on i nsof ar  as i t  i s  based on def ect s i n t he 

pl ea col l oquy and as a Nel son/ Bent l ey mot i on i nsof ar  as i t  i s  

based on f act or s  ext r i nsi c t o t he pl ea col l oquy. 4   The par t i es,  

t he c i r cui t  cour t ,  and t he cour t  of  appeal s  have pr oper l y 

t r eat ed t he mot i on as t wo separ at e mot i ons.   We do t he same.    

¶4 Two i ssues ar e pr esent ed f or  our  r evi ew wi t h r espect  

t o t he def endant ' s Banger t  mot i on:   

I .  I s t he pl ea col l oquy def i c i ent  on i t s f ace so t hat  
t he def endant  was ent i t l ed t o an evi dent i ar y hear i ng 
on t he basi s of  hi s Banger t  mot i on?  I n ot her  wor ds,  
di d t he def endant ' s Banger t  mot i on t o wi t hdr aw t he 
gui l t y pl ea make a pr i ma f aci e showi ng of  " a v i ol at i on 
of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t - mandat ed 
dut i es by poi nt i ng t o passages or  gaps i n t he pl ea 
hear i ng t r anscr i pt " ?5 

I I .  I s t he def endant  ent i t l ed t o wi t hdr aw hi s  gui l t y 
pl ea on t he basi s of  hi s Banger t  mot i on because t he 
St at e f ai l ed t o meet  i t s bur den of  pr ovi ng at  t he 

                                                                                                                                                             
A " Banger t  mot i on"  i nvokes t he l i ne of  cases i ncl udi ng 

St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .   A 
" Nel son/ Bent l ey mot i on"  i nvokes t he l i ne of  cases i ncl udi ng 
Nel son v.  St at e,  54 Wi s.  2d 489,  195 N. W. 2d 629 ( 1972) ,  and 
St at e v.  Bent l ey,  201 Wi s.  2d 303,  548 N. W. 2d 50 ( 1996) .    

4 See Howel l ,  301 Wi s.  2d 350,  ¶74 ( " The Banger t  and 
Nel son/ Bent l ey mot i ons .  .  .  ar e appl i cabl e t o di f f er ent  f act ual  
c i r cumst ances.   A def endant  i nvokes Banger t  when t he pl ea 
col l oquy i s def ect i ve;  a def endant  i nvokes Nel son/ Bent l ey when 
t he def endant  al l eges t hat  some f act or  ext r i nsi c t o t he pl ea 
col l oquy,  l i ke i nef f ect i ve assi st ance of  counsel  or  coer ci on,  
r ender s a pl ea i nf i r m. " ) .  

5 Br own,  293 Wi s.  2d 594,  ¶39 ( c i t i ng Banger t ,  131 
Wi s.  2d at  274) .   A Banger t  mot i on must  al so al l ege t hat  t he 
def endant  di d not  know or  under st and t he i nf or mat i on t hat  shoul d 
have been pr ovi ded at  t he pl ea hear i ng.   No one di sput es t hat  
t he def endant ' s mot i on meet s t he second r equi r ement  i mposed upon 
Banger t  mot i ons.  
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evi dent i ar y hear i ng t hat  t he def endant  ent er ed a 
knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea 
not wi t hst andi ng def ect s i n t he pl ea col l oquy?  

¶5 A t hi r d i ssue i s  pr esent ed f or  r evi ew wi t h r espect  t o 

t he def endant ' s Nel son/ Bent l ey mot i on:   

I I I .  I s t he def endant  ent i t l ed t o wi t hdr aw hi s gui l t y 
pl ea on t he basi s of  hi s Nel son/ Bent l ey mot i on because 
t he def endant  car r i ed hi s bur den at  t he evi dent i ar y 
hear i ng of  pr ovi ng on t he basi s  of  f act or s ext r i nsi c 
t o t he pl ea col l oquy t hat  t he def endant  di d not  ent er  
a knowi ng,  i nt el l i gent  and vol unt ar y pl ea?   

¶6 The cour t  of  appeal s answer ed al l  t hr ee quest i ons i n 

t he negat i ve and af f i r med t he or der  of  t he c i r cui t  cour t  denyi ng 

t he def endant ' s mot i on t o wi t hdr aw t he gui l t y pl ea.    

¶7 We concl ude as f ol l ows:   

I .  The pl ea col l oquy i s def i c i ent  on i t s f ace,  and t he 
def endant  was ent i t l ed t o an evi dent i ar y hear i ng on 
t he basi s of  hi s Banger t  mot i on.  The def endant ' s 
Banger t  mot i on t o wi t hdr aw t he gui l t y pl ea makes a 
pr i ma f aci e showi ng " of  a v i ol at i on of  Wi s.  St at .  
§ 971. 08( 1)  or  ot her  cour t - mandat ed dut i es"  at  t he 
pl ea hear i ng. 6 

I I .  The def endant  i s not  ent i t l ed t o wi t hdr aw hi s 
gui l t y pl ea on t he basi s of  hi s Banger t  mot i on.   The 
St at e met  i t s  bur den at  t he ev i dent i ar y hear i ng of  
pr ovi ng t hat  t he def endant  ent er ed a knowi ng,  
i nt el l i gent ,  and vol unt ar y pl ea not wi t hst andi ng 
def ect s i n t he pl ea col l oquy.   

I I I .  The def endant  i s not  ent i t l ed t o wi t hdr aw hi s 
gui l t y pl ea on t he basi s of  hi s Nel son/ Bent l ey mot i on.  
The def endant  f ai l ed t o car r y hi s bur den at  t he 
evi dent i ar y hear i ng of  pr ovi ng on t he basi s of  f act or s 
ext r i nsi c t o t he pl ea col l oquy t hat  t he def endant  di d 
not  ent er  a knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea.    

                                                 
6 Br own,  293 Wi s.  2d 594,  ¶39 ( c i t i ng Banger t ,  131 

Wi s.  2d at  274) .   
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¶8 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s,  al t hough on di f f er ent  gr ounds.  

 ¶9 We br i ef l y summar i ze t he f act s r el evant  t o t he 

def endant ' s mot i ons f or  pl ea wi t hdr awal  and pr ovi de addi t i onal  

f act s l at er  i n t he opi ni on di scussi ng t he pl ea col l oquy.    

 ¶10 I n a t hi r d amended i nf or mat i on f i l ed i n Jul y 2004,  t he 

St at e char ged t he def endant  wi t h t wo count s of  f i r st - degr ee 

sexual  assaul t  of  a chi l d cont r ar y t o Wi s.  St at .  § 948. 02( 1) ,  

one count  of  i nt ent i onal  physi cal  abuse of  a chi l d cont r ar y t o 

Wi s.  St at .  § 948. 03( 2) ( b) ,  66 count s of  possessi ng chi l d 

por nogr aphy cont r ar y t o Wi s.  St at .  § 948. 12( 1m) ,  and one count  

of  bai l  j umpi ng cont r ar y t o Wi s.  St at .  § 946. 49( 1) ( b) .  

 ¶11 The St at e and t he def endant  agr eed t hat  t he def endant  

woul d pl ead gui l t y t o 12 of  t he 66 count s of  possessi ng chi l d 

por nogr aphy;  t hat  al l  r emai ni ng char ges,  wi t h t he possi bl e 

except i on of  t he bai l  j umpi ng char ge, 7 woul d be di smi ssed and 

r ead i n f or  sent enci ng pur poses;  t hat  t he par t i es woul d r equest  

a pr esent ence i nvest i gat i on;  and t hat  each si de woul d be f r ee t o 

ar gue f or  any sent ence at  t he sent enci ng hear i ng.   The ci r cui t  

cour t  accept ed t hi s pl ea agr eement .    

 ¶12 The def endant  was r epr esent ed by t wo at t or neys.   The 

def endant ' s l ead counsel  was an out - of - st at e at t or ney whom t he 

ci r cui t  cour t  per mi t t ed t o appear  i n t he mat t er  pr o hac vi ce.   

                                                 
7 The ci r cui t  cour t  r ecor d i s not  c l ear  about  what  became of  

t he bai l  j umpi ng char ge.    
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The second at t or ney,  whom we r ef er  t o as " l ocal  counsel "  i n t hi s  

opi ni on,  i s a Wi sconsi n at t or ney.    

¶13 The ci r cui t  cour t  hel d a sent enci ng hear i ng 

appr oxi mat el y t hr ee mont hs l at er .   The def endant  was sent enced 

t o a t ot al  of  12 year s '  i ni t i al  conf i nement ,  18 year s '  ext ended 

super vi s i on,  and 17 year s '  pr obat i on,  al l  t o be ser ved 

consecut i vel y.  

¶14 The def endant  moved t o wi t hdr aw hi s gui l t y pl ea.   The 

ci r cui t  cour t  conduct ed an evi dent i ar y hear i ng,  at  whi ch t he 

def endant  and hi s l ocal  t r i al  counsel  each t est i f i ed.   Af t er  

r ecei v i ng suppl ement al  br i ef s f r om t he par t i es,  t he c i r cui t  

cour t  t hen deni ed t he def endant ' s mot i on t o wi t hdr aw hi s gui l t y 

pl ea.   

¶15 The cour t  of  appeal s af f i r med t he ci r cui t  cour t  par t l y 

on t he gr ound t hat  t he pl ea col l oquy was adequat e under  Banger t  

and par t l y on t he gr ound t hat  t he evi dence i nt r oduced at  t he 

evi dent i ar y hear i ng,  al ong wi t h t he c i r cui t  cour t ' s  f act ual  

f i ndi ngs,  demonst r at es t hat  t he def endant  i s not  ent i t l ed t o 

wi t hdr aw hi s gui l t y pl ea. 8   

I  

¶16 We addr ess t he f i r st  i ssue on r evi ew,  namel y whet her  

t he def endant ' s Banger t  mot i on t o wi t hdr aw t he gui l t y pl ea makes 

a pr i ma f aci e showi ng " of  a v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  

                                                 
8 See Hoppe,  312 Wi s.  2d 765,  ¶¶9- 34.  
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or  ot her  cour t - mandat ed dut i es by poi nt i ng t o passages or  gaps 

i n t he pl ea hear i ng t r anscr i pt . " 9   

¶17 Thi s cour t  det er mi nes t he suf f i c i ency of  t he pl ea 

col l oquy and t he necessi t y of  an evi dent i ar y hear i ng,  quest i ons 

of  l aw,  i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s 

but  benef i t i ng f r om t hei r  anal yses. 10 

¶18 Thi s cour t  r ecent l y summar i zed t he mandat or y dut i es,  

i ncl udi ng t he dut i es under  Wi s.  St at .  § 971. 08( 1) , 11 t hat  a 

                                                 
9 Br own,  293 Wi s.  2d 594,  ¶39 ( c i t i ng Banger t ,  131 

Wi s.  2d at  274) .   

10 See Br own,  293 Wi s.  2d 594,  ¶21.  

11 Wi sconsi n St at .  § 971. 08 ( 2007- 08)  pr ovi des i n r el evant  
par t  as f ol l ows:  

( 1)  Bef or e t he cour t  accept s a pl ea of  gui l t y or  no 
cont est ,  i t  shal l  do al l  of  t he f ol l owi ng:  

( a)  Addr ess t he def endant  per sonal l y and det er mi ne 
t hat  t he pl ea i s made vol unt ar i l y  wi t h under st andi ng 
of  t he nat ur e of  t he char ge and t he pot ent i al  
puni shment  i f  convi ct ed.  

( b)  Make such i nqui r y as sat i sf i es i t  t hat  t he 
def endant  i n f act  commi t t ed t he cr i me char ged.  

( c)  Addr ess t he def endant  per sonal l y and advi se t he 
def endant  as f ol l ows:  " I f  you ar e not  a c i t i zen of  t he 
Uni t ed St at es of  Amer i ca,  you ar e advi sed t hat  a pl ea 
of  gui l t y or  no cont est  f or  t he of f ense wi t h whi ch you 
ar e char ged may r esul t  i n depor t at i on,  t he excl usi on 
f r om admi ssi on t o t hi s count r y or  t he deni al  of  
nat ur al i zat i on,  under  f eder al  l aw. "  

( d)  I nqui r e of  t he di st r i ct  at t or ney whet her  he or  she 
has compl i ed wi t h s.  971. 095( 2) .  

( 2)  I f  a cour t  f ai l s  t o advi se a def endant  as r equi r ed 
by sub.  ( 1)  ( c)  and a def endant  l at er  shows t hat  t he 
pl ea i s l i kel y t o r esul t  i n t he def endant ' s 
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c i r cui t  cour t  must  di schar ge dur i ng a pl ea hear i ng.   I n St at e v.  

Br own,  2006 WI  100,  293 Wi s.  2d 594,  716 N. W. 2d 906,  we st at ed:  

Dur i ng t he cour se of  a pl ea hear i ng,  t he [ c i r cui t ]  
cour t  must  addr ess t he def endant  per sonal l y and:  

( 1)  Det er mi ne t he ext ent  of  t he def endant ' s educat i on 
and gener al  compr ehensi on so as t o assess t he 
def endant ' s capaci t y t o under st and t he i ssues at  t he 
hear i ng;  

( 2)  Ascer t ai n whet her  any pr omi ses,  agr eement s,  or  
t hr eat s wer e made i n connect i on wi t h t he def endant ' s 
ant i c i pat ed pl ea,  hi s appear ance at  t he hear i ng,  or  
any deci s i on t o f or go an at t or ney;   

( 3)  Al er t  t he def endant  t o t he possi bi l i t y  t hat  an 
at t or ney may di scover  def enses or  mi t i gat i ng 
c i r cumst ances t hat  woul d not  be appar ent  t o a l ayman 
such as t he def endant ;   

( 4)  Ensur e t he def endant  under st ands t hat  i f  he i s 
i ndi gent  and cannot  af f or d an at t or ney,  an at t or ney 
wi l l  be pr ovi ded at  no expense t o hi m;   

( 5)  Est abl i sh t he def endant ' s under st andi ng of  t he 
nat ur e of  t he cr i me wi t h whi ch he i s char ged and t he 
r ange of  puni shment s t o whi ch he i s subj ect i ng hi msel f  
by ent er i ng a pl ea;   

( 6)  Ascer t ai n per sonal l y whet her  a f act ual  basi s 
exi st s t o suppor t  t he pl ea;   

                                                                                                                                                             
depor t at i on,  excl usi on f r om admi ssi on t o t hi s count r y 
or  deni al  of  nat ur al i zat i on,  t he cour t  on t he 
def endant ' s mot i on shal l  vacat e any appl i cabl e 
j udgment  agai nst  t he def endant  and per mi t  t he 
def endant  t o wi t hdr aw t he pl ea and ent er  anot her  pl ea.  
Thi s subsect i on does not  l i mi t  t he abi l i t y  t o wi t hdr aw 
a pl ea of  gui l t y or  no cont est  on any ot her  
gr ounds.  .  .  .  

At  t he t i me of  t he pl ea hear i ng,  t hi s st at ut e was i dent i cal  
t o i t s cur r ent  f or m.  
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( 7)  I nf or m t he def endant  of  t he const i t ut i onal  r i ght s  
he wai ves by ent er i ng a pl ea and ver i f y t hat  t he 
def endant  under st ands he i s gi v i ng up t hese r i ght s;   

( 8)  Est abl i sh per sonal l y t hat  t he def endant  
under st ands t hat  t he cour t  i s  not  bound by t he t er ms 
of  any pl ea agr eement ,  i ncl udi ng r ecommendat i ons f r om 
t he di st r i ct  at t or ney,  i n ever y case wher e t her e has 
been a pl ea agr eement ;   

( 9)  Not i f y t he def endant  of  t he di r ect  consequences of  
hi s pl ea;  and 

( 10)  Advi se t he def endant  t hat  " I f  you ar e not  a 
c i t i zen of  t he Uni t ed St at es of  Amer i ca,  you ar e 
advi sed t hat  a pl ea of  gui l t y or  no cont est  f or  t he 
of f ense [ or  of f enses]  wi t h whi ch you ar e char ged may 
r esul t  i n depor t at i on,  t he excl usi on f r om admi ssi on t o 
t hi s count r y or  t he deni al  of  nat ur al i zat i on,  under  
f eder al  l aw, "  as pr ovi ded i n Wi s.  St at .  
§ 971. 08( 1) ( c) . 12  

 ¶19 The def endant ' s Banger t  mot i on t ar get s f our  of  t he 

mandat or y dut i es out l i ned i n Br own and al l eges t hat  t he 

def endant  di d not  know or  under st and t he i nf or mat i on t hat  shoul d 

have been pr ovi ded at  t he pl ea hear i ng.   Banger t ,  131 Wi s. 2d at  

274.  

¶20 Fi r st ,  t he def endant ' s mot i on st at es t hat  " [ t ] he cour t  

f ai l ed t o ascer t ai n t hat  [ t he def endant ]  had not  been t hr eat ened 

or  pr omi sed anyt hi ng when he ent er ed hi s pl eas. "   The mot i on 

f ur t her  al l eges t hat  " [ i ] n f act ,  [ t he def endant ]  had been 

pr omi sed a sent ence no gr eat er  t han t wo year s of  

i mpr i sonment [ . ] "   The mot i on al so al l eges t hat  " [ t he def endant ]  

bel i eved t hat  he had t o wai ve hi s r i ght  t o a t r i al  because [ hi s 

l ead counsel ]  was compl et el y unpr epar ed f or  t r i al . "   The mot i on 

                                                 
12 Br own,  293 Wi s.  2d 594,  ¶35 ( f oot not es omi t t ed) .  
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appear s t o pr esent  l ead counsel ' s al l eged l ack of  pr epar at i on as 

a t hr eat  ( namel y t he t hr eat  of  poor  r epr esent at i on at  t r i al )  

compel l i ng t he def endant ' s deci s i on t o ent er  a pl ea.    

¶21 Second,  t he def endant ' s mot i on al l eges t hat  t he 

c i r cui t  cour t  f ai l ed t o est abl i sh t he def endant ' s under st andi ng 

of  t he r ange of  puni shment s t o whi ch t he def endant  subj ect ed 

hi msel f  by ent er i ng a pl ea.   The mot i on st at es t hat  " [ t ] he cour t  

f ai l ed t o i nf or m [ t he def endant ]  of  t he maxi mum penal t i es f or  

hi s cr i mes"  and f ai l ed t o i nf or m t he def endant  t hat  " t he 

sent ences coul d be i mposed consecut i vel y or  concur r ent l y[ . ] "   I t  

f ur t her  al l eges t hat  " [ t he def endant ]  di d not  .  .  .  know t he 

maxi mum penal t i es"  and " was not  awar e t hat  t he sent ences i mposed 

coul d be concur r ent  or  consecut i ve. "  

¶22 Thi r d,  t he def endant ' s mot i on st at es t hat  t he c i r cui t  

cour t  " di d not  i nf or m [ t he def endant ]  of  t he const i t ut i onal  

r i ght s bei ng wai ved by ent r y of  hi s gui l t y pl eas"  and t hat  " [ i ] n 

f act ,  [ t he def endant ]  di d not  under st and t he r i ght s bei ng wai ved 

by pl eadi ng gui l t y[ . ] "   I n par t i cul ar ,  t he mot i on al l eges t hat  

al t hough t he def endant  knew t hat  he had t he r i ght  t o r emai n 

s i l ent ,  he di d not  know t hat  hi s s i l ence coul d not  be used 

agai nst  hi m at  t r i al ;  t hat  t he def endant  di d not  know t hat  he 

had t he r i ght  t o a j ur y t r i al  wher e al l  12 j ur or s ( as opposed t o 

a maj or i t y of  t he j ur or s)  woul d need t o agr ee as t o t he 

def endant ' s gui l t ;  and t hat  t he def endant  er r oneousl y bel i eved 

t hat  he was not  wai v i ng hi s r i ght  t o conf r ont  t he wi t nesses 

agai nst  hi m by v i r t ue of  pl eadi ng gui l t y.   
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¶23 Four t h,  t he def endant ' s mot i on st at es t hat  t he ci r cui t  

cour t  f ai l ed t o not i f y t he def endant  of  a di r ect  consequence of  

hi s pl ea,  namel y t hat  " [ t he c i r cui t  cour t ]  coul d consi der  t he 

of f enses t hat  wer e di smi ssed and r ead- i n when deci di ng on what  

sent ence t o i mpose. "   The mot i on al so al l eges t hat  " [ t he 

def endant ]  was not  ot her wi se awar e of  t hi s i nf or mat i on[ . ] "  

 ¶24  We t her ef or e t ur n t o t he pl ea col l oquy t o gauge 

whet her  t he pl ea col l oquy sat i sf i es t he dut i es mandat ed by Wi s.  

St at .  § 971. 08( 1)  or  t he cour t .   At  t he pl ea hear i ng t he ci r cui t  

cour t  was pr esent ed wi t h t he def endant ' s compl et ed and si gned 

" Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s"  For m,  usi ng t he st andar d 

cour t  For m adopt ed by t he Judi c i al  Conf er ence pur suant  t o Wi s.  

St at .  § 758. 18. 13  Local  counsel  suppl i ed most  of  t he wr i t i ng 
                                                 

13 Wi sconsi n St at .  § 758. 18( 1)  ( 2007- 08)  pr ovi des i n 
r el evant  par t  t hat  " [ t ] he j udi c i al  conf er ence shal l  adopt  
st andar d cour t  f or ms f or  use by par t i es and cour t  of f i c i al s i n 
al l  c i v i l  and cr i mi nal  act i ons and pr oceedi ngs i n t he c i r cui t  
cour t  as pr ovi ded i n ss.  807. 001 ( 1)  and 971. 025 ( 1) . "  

Wi sconsi n St at .  § 807. 001( 1)  ( 2007- 08)  pr ovi des i n r el evant  
par t  t hat  " [ i ] n al l  c i v i l  act i ons and pr oceedi ngs i n c i r cui t  
cour t ,  t he par t i es and cour t  of f i c i al s shal l  use t he st andar d 
cour t  f or ms adopt ed by t he j udi c i al  conf er ence under  s.  758. 18 
( 1) ,  commenci ng t he dat e on whi ch t he f or ms ar e adopt ed. "   

Wi sconsi n St at .  § 971. 025 ( 2007- 08)  pr ovi des i n r el evant  
par t  as f ol l ows:  

( 1)  I n al l  cr i mi nal  act i ons and pr oceedi ngs and 
act i ons and pr oceedi ngs under  chapt er s 48 and 938 i n 
c i r cui t  cour t ,  t he par t i es and cour t  of f i c i al s shal l  
use t he st andar d cour t  f or ms adopt ed by t he j udi c i al  
conf er ence under  s.  758. 18( 1) ,  commenci ng t he dat e on 
whi ch t he f or ms ar e adopt ed.  .  .  .   

( 2)  A par t y or  cour t  of f i c i al  may suppl ement  a cour t  
f or m wi t h addi t i onal  mat er i al .  .  .  .  
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r equi r ed by t he For m,  al t hough some of  t he wr i t i ng,  i ncl udi ng 

t he def endant ' s s i gnat ur e,  bel ongs t o t he def endant .  The Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s  For m i ndi sput abl y st at es t hat  t he 

def endant  under st ands t he mandat or y i nf or mat i on t o whi ch t he 

def endant ' s mot i on i s addr essed. 14   

¶25 I n addi t i on t o exami ni ng t he compl et ed Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s  For m,  t he c i r cui t  cour t  addr essed 

t he def endant  per sonal l y,  as wel l  as t he def endant ' s t wo 

at t or neys,  about  t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m.   

                                                 
14 I n r el evant  par t ,  t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s 

For m cont ai ns t he f ol l owi ng st at ement s:  

( 1)  " I  [ t he def endant ]  have not  been t hr eat ened or  
f or ced t o ent er  t hi s pl ea.   No pr omi ses have been made 
t o me [ t he def endant ]  ot her  t han t hose cont ai ned i n 
t he pl ea agr eement . "   

( 2)  " The maxi mum penal t y I  [ t he def endant ]  f ace upon 
convi ct i on i s:  EACH COUNT CONSECUTI VE:  5 YEARS PRI SON 
AND A $10, 000. 00 FI NE ( 60y 120, 000 TOTAL) [ . ] "  

( 3)  " I  [ t he def endant ]  under st and t hat  by ent er i ng 
t hi s pl ea,  I  gi ve up t he f ol l owi ng const i t ut i onal  
r i ght s:  .  .  .  I  gi ve up my r i ght  t o r emai n s i l ent  and 
I  under st and t hat  my si l ence coul d not  be used agai nst  
me at  t r i al .  .  .  .   I  gi ve up my r i ght  t o a j ur y 
t r i al ,  wher e al l  12 j ur or s woul d have t o agr ee t hat  I  
am ei t her  gui l t y or  not  gui l t y.   I  gi ve up my r i ght  t o 
conf r ont  i n t he cour t  t he peopl e who t est i f y  agai nst  
me and cr oss- exami ne t hem.  .  .  . "  

( 4)  " I  [ t he def endant ]  under st and t hat  i f  any char ges 
ar e r ead- i n as par t  of  a pl ea agr eement  t hey have t he 
f ol l owi ng ef f ect s:  .  .  .  al t hough t he j udge may 
consi der  r ead- i n char ges when i mposi ng sent ence,  t he 
maxi mum penal t y wi l l  not  be i ncr eased.  .  .  . "  
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Thi s col l oquy,  set  f or t h bel ow,  const i t ut es t he ent i r e r el evant  

pl ea col l oquy:  

THE COURT:  [ H] ave you gone over  t hi s pl ea 
quest i onnai r e and wai ver  of  r i ght s f or m wi t h your  
at t or neys - -  and by t he way,  whi ch one di d you go over  
i t  wi t h,  [ l ocal  counsel ]  or  [ l ead counsel ] ? 

THE DEFENDANT:  Bot h,  s i r .  

THE COURT:  Bot h,  excel l ent .  Ar e you sat i sf i ed you 
under st and ever yt hi ng i n t he quest i onnai r e and wai ver  
of  r i ght s [ f or m]  and t he el ement s of  t he char ges 
you' r e goi ng t o be pl eadi ng t o,  a copy of  whi ch 
el ement s ar e at t ached her et o? 

THE DEFENDANT:  Yes,  s i r ,  I  am.  

THE COURT:  I n your  opi ni on,  ar e you goi ng t o be - -  
f i r st  I  guess,  do you under st and ever yt hi ng el se i n 
t he quest i onnai r e and wai ver  of  r i ght s f or m?  

THE DEFENDANT:  I  under st and i t  f ul l y ,  s i r .  

THE COURT:  Ful l y.  I n your  opi ni on ar e you goi ng t o be 
f r eel y,  knowi ngl y,  and vol unt ar i l y  ent er i ng your  pl eas 
pur suant  t o t he agr eement  wi t h al l  your  r i ght s i n 
mi nd? 

THE DEFENDANT:  Yes,  s i r ,  I  am.  

THE COURT:  Counsel s,  [ l ocal  counsel ]  f i r st  and t hen 
[ l ead counsel ] ,  ar e you bot h so sat i sf i ed? [ Local  
counsel ] ? 

[ Local  counsel ] :  Yes,  s i r .  

THE COURT:  [ Lead counsel ] ? 

[ Lead counsel ] :  Yes,  your  honor .  

THE COURT:  Based on t hat ,  I  f i nd t hat  i t  wi l l  be a 
f r ee,  knowi ng and vol unt ar y pl ea,  or  set  of  pl eas.  I ' m 
now goi ng t o t ur n t o,  bear  wi t h me,  Count s 4 t hr ough 
15 [ al l  r el at i ng t o possessi ng of  chi l d por nogr aphy] ,  
of  t he t hi r d amended i nf or mat i on.  
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And what  I ' m goi ng t o do i s r ead t hose j oi nt l y wi t h 
some sl i ght  var i at i on.   I n ot her  wor ds,  t hey' r e al l  
t he same char ges except  t hat  t hey i nvol ve di f f er ent  
i mages.   

.  .  .  .  

You have t he t hi r d amended i nf or mat i on i n f r ont  of  you 
and you can see what  I ' m r ef er r i ng t o as t hose 
ent r i es? 

THE DEFENDANT:  Yes,  s i r ,  I  see i t .  

THE COURT:  Ver y wel l .  Then,  cont i nui ng on,  al l  of  
t hose char ges ar e cont r ar y t o [ Sect i on 948. 12( 1m) ( a) ] ,  
Wi sconsi n St at ut es.   How do you pl ead t o al l  of  t hose 
count s,  4 t hr ough 15 .  .  .  ? 

THE DEFENDANT:  I  pl ead gui l t y,  s i r .  

THE COURT:  Counsel s,  do you .  .  .  bot h agr ee,  al ong 
wi t h your  c l i ent ,  t hat  t her e i s a f act ual  basi s? 
Meani ng not  necessar i l y  t hat  he agr ees t hat  .  .  .  t he 
f act s ar e as c l ai med,  but  t hat  i f  a j ur y accept ed 
t hese f act s,  t hey coul d,  based upon t hat ,  f i nd t he 
def endant  gui l t y.  Do bot h at t or neys and t he def endant  
agr ee t hat  t her e i s a f act ual  basi s i n t hat  l i ght ? 

[ Local  counsel ] :  Cor r ect .  

[ Lead counsel ] :  Yes,  your  honor .  

THE COURT:  Ver y wel l .  Based upon t hat ,  I  f i nd a 
f act ual  basi s.  I  adj udge t he def endant  gui l t y.   Count s 
1 t hr ough 3 and 16 t hr ough 19 .  .  .  ar e al l  di smi ssed 
and r ead i n f or  pur poses of  sent enci ng.    

I ' l l  or der  a pr esent ence i nvest i gat i on.  The par t i es 
wi l l  be f r ee t o ar gue.  We' l l  set  t hat  up at  t hi s t i me.  

.  .  .  .  

[ Local  counsel ] :  I ' m sor r y,  j udge,  t hat  was 
.  .  .  t hr ough Count  69,  cor r ect ? 

THE COURT:  [ Count s]  16 t hr ough 69 [ al l  r el at i ng t o 
possessi on of  chi l d por nogr aphy]  ar e di smi ssed and 
r ead i n,  pl us 1 t hr ough 3 [ t he t wo count s of  f i r st -



No.  2007AP905- CR   

 

15 
 

degr ee sexual  assaul t  of  a chi l d and t he si ngl e count  
of  i nt ent i onal  physi cal  abuse of  a chi l d] .  

[ Local  counsel ] :  Okay.  

.  .  .  .  

THE COURT:  Al l  r i ght .  Now I ' m goi ng t o cover  one t hi ng 
t hat  I  don' t  t hi nk has t o be cover ed,  but  I ' m doi ng i t  
as an excess of  caut i on.  

Ther e i s no r eal  pl ea agr eement  ot her  t han t hi s 
di smi ssal ,  and t hat ' s,  not hi ng you can do about  i t .  
The par t i es ar e f r ee t o ar gue.  So t hi s l anguage r eal l y 
doesn' t  mean a whol e l ot .  But  do you under st and t hat  
t he j udge i s not  bound by any pl ea agr eement  or  
r ecommendat i ons and may i mpose t he maxi mum penal t y;  do 
you under st and t hat ? 

THE DEFENDANT:  Yes,  s i r ,  I  do.  

THE COURT:  And you .  .  .  t al ked t hat  over  wi t h your  
at t or neys,  as wel l  as t he r est ? 

THE DEFENDANT:  Yes,  I  have.  

.  .  .  .  

THE COURT:  Al l  r i ght .  Then I  am .  .  .  al l  set  t o 
pr oceed t o set  a sent enci ng dat e.    

¶26  As i s evi dent  i n t he col l oquy,  t he c i r cui t  cour t  

speci f i cal l y i nvoked t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s 

For m,  ascer t ai ned t hat  t he def endant ' s counsel  had hel ped t he 

def endant  t o r evi ew t he For m,  and f ur t her  ascer t ai ned t hat  t he 

def endant  gener al l y under st ood t he For m' s cont ent s.   I n ef f ect  

t he c i r cui t  cour t  i n t he pr esent  case di d l i t t l e mor e t han 

i ncor por at e t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m i nt o 

t he pl ea col l oquy.   Asi de f r om not i ng t he exi st ence of  t he Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s For m,  t he c i r cui t  cour t  di d 
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l i t t l e el se t o pr ovi de t o t he def endant ,  or  t o el i c i t  f r om hi m,  

t he i nf or mat i on r equi r ed dur i ng t he pl ea col l oquy.   

¶27 To concl ude t hat  t he c i r cui t  cour t  compl i ed wi t h i t s 

pl ea col l oquy dut i es t he cour t  of  appeal s l ooked out si de t he 

t r anscr i pt  of  t he pl ea hear i ng t o t he compl et ed Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s For m r ef er enced at  t he pl ea 

col l oquy hear i ng.   Consi der i ng t he Pl ea Quest i onnai r e/ Wai ver  of  

Ri ght s For m as an i nt egr al  par t  of  t he pl ea col l oquy,  t he cour t  

of  appeal s concl uded t hat  t he def endant  had f ai l ed t o make a 

pr i ma f aci e showi ng t hat  t he pl ea col l oquy was def ect i ve.   

¶28 The cour t  of  appeal s concl uded t hat  " t he cont ent s of  

t he pl ea quest i onnai r e [ ar e]  an i nt r i nsi c par t  of  [ t he pl ea]  

col l oquy"  because t he ci r cui t  cour t  " speci f i cal l y i nvoked t he 

pl ea quest i onnai r e [ t hat  t he def endant ]  had compl et ed"  and t hen 

" ascer t ai ned t hat  [ t he def endant ]  had gone over  t he 

quest i onnai r e wi t h bot h [ hi s]  at t or neys"  and " t hat  [ t he 

def endant ]  under st ood ever yt hi ng i n t he quest i onnai r e[ . ] " 15  I n 

essence,  t he cour t  of  appeal s t r eat ed al l  t he st at ement s i n t he 

Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m as i f  t hose st at ement s 

had been ut t er ed by t he c i r cui t  cour t  j udge or  t he def endant  on 

t he r ecor d dur i ng t he pl ea hear i ng.    

 ¶29 The i ssue bef or e t hi s cour t  i s  whet her  a c i r cui t  

cour t ' s  r ef er ence t o a compl et ed Pl ea Quest i onnai r e/ Wai ver  of  

Ri ght s For m compl i es wi t h t he r equi r ement s of  Wi s.  St at .  

§ 971. 08( 1)  or  ot her  cour t - mandat ed dut i es.  

                                                 
15 Hoppe,  312 Wi s.  2d 765,  ¶¶14,  17.  
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¶30 A ci r cui t  cour t  may use t he compl et ed Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s For m when di schar gi ng i t s pl ea 

col l oquy dut i es.   " A c i r cui t  cour t  has s i gni f i cant  di scr et i on i n 

how i t  conduct s a pl ea hear i ng"  and may,  " [ w] i t hi n i t s 

di scr et i on,  .  .  .  i ncor por at e i nt o t he pl ea col l oquy t he 

i nf or mat i on cont ai ned i n t he pl ea quest i onnai r e,  r el y i ng 

subst ant i al l y  on t hat  quest i onnai r e t o est abl i sh t he def endant ' s  

under st andi ng[ . ] " 16  I ndeed,  we st at ed i n Banger t  t hat  one way 

f or  t he c i r cui t  cour t  t o i nf or m t he def endant  of  t he 

const i t ut i onal  r i ght s t hat  he i s wai v i ng and t o ver i f y t he 

def endant ' s under st andi ng t hat  he i s wai v i ng t hese r i ght s i s f or  

t he c i r cui t  cour t  t o " speci f i cal l y r ef er  t o some por t i on of  t he 

r ecor d or  communi cat i on bet ween def ense counsel  and [ t he]  

def endant  whi ch af f i r mat i vel y exhi bi t s [ t he]  def endant ' s 

knowl edge of  t he const i t ut i onal  r i ght s he wi l l  be wai v i ng"  and 

t hen t o " ascer t ai n whet her  t he def endant  under st ands he wi l l  be 

wai v i ng cer t ai n const i t ut i onal  r i ght s by v i r t ue of  hi s gui l t y or  

no cont est  pl ea[ . ] " 17   

¶31 A ci r cui t  cour t  may not ,  however ,  r el y ent i r el y on t he 

Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m as a subst i t ut e f or  a 

subst ant i ve i n- cour t  pl ea col l oquy.   Al t hough a c i r cui t  cour t  

may r ef er  t o and use a Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m 

at  t he pl ea hear i ng,  t he pl ea hear i ng t r anscr i pt  must  

                                                 
16 St at e v.  Br andt ,  226 Wi s.  2d 610,  621,  594 N. W. 2d 759 

( 1999) .  

17 Banger t ,  131 Wi s.  2d at  271- 72.    
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demonst r at e t hat  t he c i r cui t  cour t  used a subst ant i ve col l oquy 

t o sat i sf y each of  t he dut i es l i s t ed i n Br own.   The poi nt  of  t he 

subst ant i ve i n- cour t  pl ea col l oquy i s t o ensur e t hat  t he 

def endant ' s gui l t y pl ea compor t s wi t h t he const i t ut i onal  

r equi r ement s f or  a knowi ng,  i nt el l i gent ,  and vol unt ar y pl ea.    

¶32 The Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m pr ovi des 

a def endant  and counsel  t he oppor t uni t y t o r evi ew t oget her  a 

wr i t t en st at ement  of  t he i nf or mat i on a def endant  shoul d know 

bef or e ent er i ng a gui l t y pl ea.   A compl et ed For m can t her ef or e 

be a ver y usef ul  i nst r ument  t o hel p ensur e a knowi ng,  

i nt el l i gent ,  and vol unt ar y pl ea.   The pl ea col l oquy cannot ,  

however ,  be r educed t o det er mi ni ng whet her  t he def endant  has 

r ead and f i l l ed out  t he For m.   Al t hough we do not  r equi r e a 

c i r cui t  cour t  t o f ol l ow i nf l exi bl e gui del i nes when conduct i ng a 

pl ea hear i ng, 18 t he For m cannot  subst i t ut e f or  a per sonal ,  i n-

cour t ,  on- t he- r ecor d pl ea col l oquy bet ween t he c i r cui t  cour t  and 

a def endant .    

¶33 We concl ude t hat  i n t he pr esent  case t he ci r cui t  cour t  

i ncor por at ed t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m i nt o 

t he pl ea col l oquy and t hat  t he c i r cui t  cour t ' s  r el i ance on t he 

For m was so gr eat  t hat  t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s 

For m subst i t ut ed f or  an i n- cour t  col l oquy.   We do not  agr ee wi t h 

                                                 
18 See,  e. g. ,  Banger t ,  131 Wi s.  2d at  267 ( st at i ng t hat  " we 

have not  est abl i shed i nf l exi bl e gui del i nes whi ch a t r i al  cour t  
must  f ol l ow i n ascer t ai ni ng a def endant ' s under st andi ng of  t he 
nat ur e of  t he char ge" ) .    
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t he cour t  of  appeal s or  t he St at e t hat  t he c i r cui t  cour t  i n t he 

pr esent  case f ul f i l l ed t he mandat or y r equi r ement s.    

¶34 At  l east  wi t h r espect  t o t he f i r st  t wo al l egat i ons i n 

t he def endant ' s Banger t  mot i on,  we t her ef or e agr ee wi t h t he 

def endant  t hat  hi s mot i on does make a pr i ma f aci e showi ng of  a 

v i ol at i on of  Wi s.  St at .  § 971. 08( 1)  or  ot her  cour t - mandat ed 

dut i es by poi nt i ng t o passages or  gaps i n t he pl ea hear i ng 

t r anscr i pt .   As t he def endant  asser t s,  t he pl ea hear i ng 

t r anscr i pt  shows t hat  nei t her  t he c i r cui t  cour t  nor  t he 

def endant  made any st at ement s dur i ng t he pl ea hear i ng r el at i ng 

t o pr omi ses or  t hr eat s made i n connect i on wi t h t he def endant ' s 

pl ea or  any st at ement s r el at i ng t o t he r ange of  puni shment s t o 

whi ch t he def endant  subj ect ed hi msel f  by ent er i ng hi s pl ea.   The 

pl ea hear i ng t r anscr i pt  i s  compl et el y s i l ent  on t hese mat t er s.   

¶35 Our  v i ew of  t he pl ea col l oquy i n t he pr esent  case 

compor t s wi t h St at e v.  Hansen,  168 Wi s.  2d 749,  485 N. W. 2d 74 

( Ct .  App.  1992) .  

¶36 I n Hansen,  t he c i r cui t  cour t  conduct ed a col l oquy wi t h 

Hansen t hat  pr oceeded i n r el evant  par t  as f ol l ows:   

THE COURT:  Mr .  Hansen,  di d you go over  t hi s 
quest i onnai r e and wai ver  of  r i ght s f or m wi t h your  
at t or ney? 

[ HANSEN] :  Yes,  I  di d.  

THE COURT:  Di d you si gn i t ? 

[ HANSEN] :  Yes.  

THE COURT:  Di d you under st and i t  when you si gned i t ? 
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[ HANSEN] :  Yes,  I  di d. 19 

¶37 Hansen cont ended t hat  t he c i r cui t  cour t  had f ai l ed t o 

ver i f y Hansen' s under st andi ng t hat  he was wai vi ng const i t ut i onal  

r i ght s by ent er i ng hi s pl ea.   The cour t  of  appeal s agr eed.   The 

Hansen cour t  of  appeal s concl uded t hat  t he pl ea col l oquy was 

def ect i ve because i t  " est abl i she[ d]  onl y t hat  Hansen had r ead 

and under st ood t he [ Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s]  f or m"  

and " [ di d]  not  est abl i sh t hat  Hansen under st ood t hat  by ent er i ng 

hi s no cont est  pl ea he was wai vi ng hi s appl i cabl e const i t ut i onal  

r i ght s. " 20  The Hansen cour t  of  appeal s concl uded t hat  " such 

l i mi t ed per sonal  col l oquy i s  not  t he subst ant i ve k i nd of  

per sonal  exchange bet ween t he t r i al  cour t  and t he def endant "  

t hat  i s  r equi r ed under  Wi sconsi n l aw. 21   

¶38 The Hansen deci s i on i s i ncompat i bl e wi t h t he posi t i on 

t aken by t he cour t  of  appeal s i n t he i nst ant  case t hat  when t he 

ci r cui t  cour t  ascer t ai ns dur i ng t he pl ea hear i ng t hat  t he 

def endant  gener al l y under st ands t he cont ent s of  t he Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s  For m,  t he For m' s cont ent s t her eby 

become an i nt r i nsi c par t  of  t he pl ea col l oquy and may subst i t ut e 

f or  an i n- cour t  per sonal  col l oquy bet ween t he ci r cui t  cour t  and 

t he def endant .   Hansen demonst r at es t hat  i t  i s  not  enough f or  

t he c i r cui t  cour t  t o ascer t ai n t hat  a def endant  gener al l y 

                                                 
19 St at e v.  Hansen,  168 Wi s.  2d 749,  752,  485 N. W. 2d 74 ( Ct .  

App.  1992) .  

20 I d.  at  756.    

21 I d.  at  755.    
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under st ands t he cont ent s of  t he Pl ea Quest i onnai r e/ Wai ver  of  

Ri ght s For m.   

¶39 The cour t  of  appeal s r el i ed pr i mar i l y upon St at e v.  

Moeder ndor f er ,  141 Wi s.  2d 823,  416 N. W. 2d 627 ( Ct .  App.  1987) ,  

i n suppor t  of  i t s  concl usi on t hat  when t he ci r cui t  cour t  

ascer t ai ns dur i ng t he pl ea hear i ng t hat  t he def endant  gener al l y 

under st ands t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m,  t he 

For m' s cont ent s ar e i nt r i nsi c t o t he pl ea col l oquy.   

Moeder ndor f er ,  however ,  does not  suppor t  t he pos i t i on adopt ed by 

t he cour t  of  appeal s.   Moeder ndor f er  i l l ust r at es t he need f or  a 

mor e subst ant i ve col l oquy t han pr ovi ded i n t he i nst ant  case.    

¶40 I n t he Moeder ndor f er  case,  Moeder ndor f er  ar gued t hat  

t he c i r cui t  cour t  had er r ed i n f ai l i ng dur i ng t he pl ea hear i ng 

t o " r ead each of  t he const i t ut i onal  r i ght s cont ai ned on t he 

[ Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s]  f or m t o conf i r m 

[ Moeder ndor f er ' s]  under st andi ng. " 22  I n or der  t o i nf or m 

Moeder ndor f er  of  t he const i t ut i onal  r i ght s he was wai vi ng and t o 

ver i f y Moeder ndor f er ' s under st andi ng t hat  he was wai vi ng t hese 

r i ght s,  t he c i r cui t  cour t  had i nf or med Moeder ndor f er  t hat  he 

woul d gi ve up t he const i t ut i onal  r i ght s l i s t ed i n t he Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s For m by vi r t ue of  pl eadi ng gui l t y  

and t hen had ascer t ai ned t hat  Moeder ndor f er  under st ood t he 

For m' s cont ent s.   Bef or e est abl i shi ng t hat  Moeder ndor f er  

under st ood t he For m,  t he c i r cui t  cour t  had st at ed:  " By ent er i ng 

                                                 
22 St at e v.  Moeder ndor f er ,  141 Wi s.  2d 823,  826,  416 

N. W. 2d 627 ( Ct .  App.  1987) .    
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t hat  pl ea of  gui l t y,  Mr .  Moeder ndor f er ,  you gi ve up r i ght s,  and 

t hese r i ght s have been det ai l ed i n t hi s t hr ee- page wai ver  of  

r i ght s f or m. " 23  The ci r cui t  cour t  had not  speci f i cal l y 

enumer at ed each const i t ut i onal  r i ght  t hat  Moeder ndor f er  was 

gi v i ng up.    

¶41 The cour t  of  appeal s r ej ect ed Moeder ndor f er ' s at t ack 

on t he pl ea col l oquy.   I t  r el i ed upon t he l anguage i n Banger t  

st at i ng t hat  i n or der  t o i nf or m t he def endant  of  t he 

const i t ut i onal  r i ght s t hat  he i s wai v i ng and t o ver i f y t he 

def endant ' s under st andi ng t hat  he i s wai v i ng t hese r i ght s,  t he 

c i r cui t  cour t  may " speci f i cal l y  r ef er  t o some por t i on of  t he 

r ecor d or  communi cat i on bet ween def ense counsel  and [ t he]  

def endant  whi ch af f i r mat i vel y exhi bi t s [ t he]  def endant ' s 

knowl edge of  t he const i t ut i onal  r i ght s he wi l l  be wai v i ng"  and 

t hen " ascer t ai n whet her  t he def endant  under st ands he wi l l  be 

wai v i ng cer t ai n const i t ut i onal  r i ght s by v i r t ue of  hi s gui l t y of  

no cont est  pl ea[ . ] " 24  The cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  had f ol l owed t hi s pr ocedur e i n i t s col l oquy wi t h 

Moeder ndor f er .    

¶42 Moeder ndor f er  does not  suppor t  t he posi t i on t hat  so 

l ong as t he c i r cui t  cour t  ascer t ai ns t hat  t he def endant  

gener al l y under st ands t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s 

For m,  t he cont ent s of  t hat  For m may be vi ewed as i nt r i nsi c t o 

                                                 
23 I d.  at  828- 29 n. 1.  

24 I d.  at  827 ( quot i ng Banger t ,  131 Wi s.  2d at  271- 72)  
( emphasi s omi t t ed) .  
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t he pl ea col l oquy.   The ci r cui t  cour t  i n Moeder ndor f er  used 

subst ant i ve col l oquy dur i ng t he pl ea hear i ng t o est abl i sh 

Moeder ndor f er ' s under st andi ng of  t he i nf or mat i on t hat  

Moeder ndor f er  c l ai med on appeal  not  t o under st and.   As t he cour t  

of  appeal s expl ai ned i n Hansen,  t he Moeder ndor f er  deci s i on i s 

pr oper l y i nt er pr et ed t o mean t hat  al t hough use of  t he Pl ea 

Quest i onnai r e/ Wai ver  of  Ri ght s For m " l essen[ s]  t he ext ent  and 

degr ee of  t he col l oquy ot her wi se r equi r ed bet ween t he t r i al  

cour t  and t he def endant , "  t he For m i s " not  i nt ended t o el i mi nat e 

t he need f or  t he cour t  t o make a r ecor d demonst r at i ng t he 

def endant ' s under st andi ng"  of  t he par t i cul ar  i nf or mat i on 

cont ai ned t her ei n. 25   

¶43 We t her ef or e concl ude t hat  t he def endant  was ent i t l ed 

t o an evi dent i ar y hear i ng on t he basi s of  hi s  Banger t  mot i on and 

t ur n t o t he evi dent i ar y hear i ng.    

I I  

¶44 Once t he def endant  f i l es a Banger t  mot i on ent i t l i ng 

hi m t o an evi dent i ar y hear i ng,  t he bur den shi f t s  t o t he St at e t o 

pr ove by c l ear  and convi nci ng evi dence t hat  t he def endant ' s pl ea 

was knowi ng,  i nt el l i gent ,  and vol unt ar y despi t e t he i dent i f i ed 

                                                 
25 Hansen,  168 Wi s.  2d at  756 ( i nt er pr et i ng Moeder ndor f er ) .    
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def ect s i n t he pl ea col l oquy. 26  I f  t he St at e car r i es i t s bur den 

of  pr oof  t hat  t he gui l t y pl ea was knowi ng,  i nt el l i gent ,  and 

vol unt ar y,  t he pl ea r emai ns val i d.   Ot her wi se,  t he def endant  may 

wi t hdr aw t he gui l t y pl ea.   " When a gui l t y pl ea i s not  knowi ng,  

i nt el l i gent ,  and vol unt ar y,  a def endant  i s ent i t l ed t o wi t hdr aw 

t he pl ea as a mat t er  of  r i ght  because such a pl ea ' v i ol at es 

f undament al  due pr ocess. ' " 27   

¶45 We must  now det er mi ne whet her  t he St at e met  i t s bur den 

of  showi ng t hat  t he def endant ' s gui l t y pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y . 28  I n maki ng t hi s 

det er mi nat i on,  we accept  t he c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  and evi dent i ar y f act  unl ess t hey ar e c l ear l y 

er r oneous. 29  We i ndependent l y det er mi ne whet her  t hose f act s 

demonst r at e t hat  t he def endant ' s pl ea was knowi ng,  i nt el l i gent ,  

and vol unt ar y. 30   

                                                 
26 See Br own,  293 Wi s.  2d 594,  ¶40 ( " I f  t he [ Banger t ]  mot i on 

est abl i shes a pr i ma f aci e v i ol at i on of  Wi s.  St at .  § 971. 08 or  
ot her  cour t - mandat ed dut i es and makes t he r equi s i t e al l egat i ons,  
t he cour t  must  hol d a post convi ct i on evi dent i ar y hear i ng at  
whi ch t he st at e i s gi ven an oppor t uni t y t o show by cl ear  and 
convi nci ng evi dence t hat  t he def endant ' s pl ea was knowi ng,  
i nt el l i gent ,  and vol unt ar y despi t e t he i dent i f i ed i nadequacy of  
t he pl ea col l oquy. "  ( f oot not e omi t t ed) ) .  

27 Br own,  293 Wi s.  2d 594,  ¶19 ( quot i ng St at e v.  Van Camp,  
213 Wi s.  2d 131,  139,  569 N. W. 2d 577 ( 1997) ) .  

28 I d. ,  ¶19.    

29 I d.    

30 I d.    
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¶46 For  pur poses of  t hi s par t  of  t he opi ni on,  we assume 

wi t hout  deci di ng t hat  al l  f our  pl ea col l oquy def ect s t hat  t he 

def endant  i dent i f i es i n hi s Banger t  mot i on do exi st .   We 

t her ef or e assume wi t hout  deci di ng t hat  i t  was t he St at e' s bur den 

t o pr ove t hat  t he def endant  di d not  ent er  hi s pl ea i n r esponse 

t o t hr eat s or  pr omi ses out si de t he pl ea agr eement ;  t hat  t he 

def endant  under st ood t he r ange of  puni shment s t o whi ch he 

subj ect ed hi msel f  by ent er i ng a pl ea;  t hat  t he def endant  was 

i nf or med of  hi s  const i t ut i onal  r i ght s and under st ood t hat  he 

woul d be wai vi ng t hose r i ght s by ent er i ng a pl ea;  and t hat  t he 

def endant  was i nf or med t hat  t he c i r cui t  cour t  coul d consi der  

di smi ssed but  r ead- i n char ges f or  pur poses of  sent enci ng.   

¶47 The St at e may " r el y on t he t ot al i t y of  t he evi dence,  

much of  whi ch wi l l  be f ound out si de t he pl ea hear i ng r ecor d. " 31  

The St at e,  f or  exampl e,  " may pr esent  t he t est i mony of  t he 

def endant  and def ense counsel  t o est abl i sh t he def endant ' s 

under st andi ng. " 32  " The st at e may al so ut i l i ze t he pl ea 

quest i onnai r e and wai ver  of  r i ght s f or m,  document ar y evi dence,  

r ecor ded st at ement s,  and t r anscr i pt s of  pr i or  hear i ngs t o 

sat i sf y i t s bur den. " 33 

¶48 I n t he pr esent  case,  i t  i s  not  compl et el y c l ear  

whet her  t he c i r cui t  cour t  i nt ended i t s evi dent i ar y hear i ng t o 

cover  t he i ssues r ai sed i n t he def endant ' s Banger t  mot i on.   

                                                 
31 I d. ,  ¶40 ( quot at i on mar ks and ci t at i on omi t t ed) .    

32 I d.  ( c i t at i on omi t t ed) .    

33 I d.    
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Ear l y i n t he hear i ng,  t he c i r cui t  cour t  appear ed t o l i mi t  t he 

hear i ng' s scope t o i ssues r el at i ng t o t he def endant ' s 

Nel son/ Bent l ey mot i on. 34  Much of  t he evi dence pr esent ed at  t he 

evi dent i ar y hear i ng,  however ,  c l ear l y per t ai ns t o t he 

def endant ' s Banger t  mot i on.   I ndeed,  at  t he end of  t he 

evi dent i ar y hear i ng,  appel l at e def ense counsel  acknowl edged 

conf usi on about  t he scope of  t he pr oceedi ng. 35  The ci r cui t  cour t  

al so r equest ed suppl ement al  br i ef s f r om t he par t i es wi t hout  

st at i ng whet her  t hose br i ef s  shoul d be l i mi t ed t o i ssues 

r el at i ng t o t he def endant ' s Nel son/ Bent l ey mot i on.   The 

def endant  f i l ed a br i ef  t hat  al most  excl usi vel y suppor t ed hi s 

Banger t  mot i on.    

                                                 
34 The t r anscr i pt  of  t he evi dent i ar y hear i ng r eveal s t he 

f ol l owi ng exchange bet ween t he ci r cui t  cour t  and appel l at e 
def ense counsel :  

THE COURT:  .  .  .  I  bel i eve t hat  you f ai l ed t o make 
your  pr i ma f aci e case.   You may pr oceed.  

[ Def ense counsel ] :  I n t hat  r egar d t hen,  Judge,  t he way 
I  wi l l  pr oceed i s not  pur suant  t o Banger t  but  pur suant  
t o t he Nel son and Bent l ey st andar d wher e I ' l l  put  my 
cl i ent  on t he st and.   I  wi l l  bear  t he bur den of  pr oof  
i f  Your  Honor  has as I  t hi nk you have j ust  st at ed t hat  
I  have not  est abl i shed a pr i ma f aci e case.  

THE COURT:  Pl ease pr oceed.   What ever  you wi sh,  of  
cour se.  

35 Appel l at e def ense counsel  st at ed t hat  " t he hear i ng t hat  
we' ve had .  .  .  coul d be vi ewed as ei t her  a Banger t  hear i ng or  
as I  t hi nk has been r ef er r ed t o a Bent l ey hear i ng on whet her  or  
not  t her e i s a r eason t hat  [ t he def endant ]  shoul d be per mi t t ed 
t o wi t hdr aw hi s pl ea .  .  .  . "  
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¶49 The ci r cui t  cour t ' s  wr i t t en deci s i on does not  f ul l y 

c l ar i f y t he scope of  t he evi dent i ar y hear i ng.   The deci s i on 

st at es t hat  t he c i r cui t  cour t ' s  i nqui r y i s gui ded by t he Banger t  

l i ne of  cases and makes no r ef er ence t o t he Nel son/ Bent l ey l i ne 

of  cases.   The deci s i on does not ,  however ,  expl i c i t l y  deci de any 

of  t he i ssues r el evant  t o a Banger t  mot i on.   I t  does not  st at e 

whet her  t he def endant ' s Banger t  mot i on met  t he condi t i ons 

necessar y t o t r i gger  t he def endant ' s r i ght  t o an evi dent i ar y  

hear i ng.   I t  al so seems t o assi gn t he bur den of  pr oof  at  t he 

evi dent i ar y hear i ng t o t he def endant ,  wher eas i n a Banger t - st y l e 

evi dent i ar y hear i ng i t  i s  t he St at e' s bur den t o pr ove by c l ear  

and convi nci ng evi dence t hat  t he def endant ' s pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  despi t e t he i dent i f i ed 

def ect s i n t he pl ea col l oquy.    

¶50 Despi t e t hese i r r egul ar i t i es i n t he evi dent i ar y 

hear i ng,  we concl ude t hat  under  t he c i r cumst ances of  t he pr esent  

case we need not  r emand t he mat t er  t o t he c i r cui t  cour t  f or  

f ur t her  evi dent i ar y pr oceedi ngs under  Banger t  i n or der  t o 

det er mi ne whet her  t he St at e car r i ed i t s bur den of  pr oof  at  t he 

evi dent i ar y hear i ng.   The ci r cui t  cour t  r ecor d per mi t s onl y one 

r esul t  i n t hi s case.   The t r anscr i pt  of  t he evi dent i ar y hear i ng 

i s r epl et e wi t h evi dence r el at i ng t o t he def endant ' s Banger t  

mot i on.   The ci r cui t  cour t  consi der ed t hi s ev i dence and made 

f i ndi ngs of  hi s t or i cal  or  evi dent i ar y f act  t hat  t hi s cour t  

accept s;  t hey ar e not  c l ear l y er r oneous.   The evi dence i n t he 

r ecor d and t he c i r cui t  cour t ' s  f i ndi ngs ar e suf f i c i ent  f or  t hi s 

cour t  t o det er mi ne as a mat t er  of  l aw t hat  t he St at e pr oved by 
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c l ear  and convi nci ng evi dence t hat  t he def endant ' s gui l t y pl ea 

was ent er ed knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  despi t e 

t he def ect s i n t he pl ea col l oquy.    

¶51 The def endant  appear ed as a wi t ness at  t he ev i dent i ar y 

hear i ng.   The def endant  t est i f i ed i n r el evant  par t  t hat  al t hough 

he si gned t he Pl ea Quest i onnai r e/ Wai ver  of  Ri ght s For m,  he was 

unawar e of  t he For m' s cont ent s and di d not  r ecal l  whet her  l ocal  

counsel  had r ead t he For m t o hi m;  t hat  hi s t r i al  counsel  

er r oneousl y t ol d hi m t hat  he woul d r ecei ve no mor e t han t wo 

year s '  i mpr i sonment ;  t hat  he di d not  r ecal l  whet her  ei t her  of  

hi s t r i al  at t or neys t ol d hi m t hat  he f aced a pot ent i al  penal t y 

much mor e sever e t han t wo year s '  i mpr i sonment ;  t hat  he woul d not  

have ent er ed hi s  pl ea i f  he had known t he act ual  maxi mum penal t y  

t hat  he was f aci ng;  t hat  he mi st akenl y bel i eved at  t he t i me of  

t he pl ea hear i ng t hat  i f  he went  t o t r i al  he woul d be convi ct ed 

i f  a maj or i t y of  t he j ur or s concl uded t hat  he was gui l t y;  t hat  

he mi st akenl y bel i eved t hat  i f  he went  t o t r i al ,  t he pr osecut or  

coul d cal l  t he def endant  as a wi t ness and coul d use t he 

def endant ' s s i l ence agai nst  hi m;  t hat  he mi st akenl y bel i eved 

t hat  i f  he ent er ed a pl ea,  he woul d st i l l  have an oppor t uni t y t o 

conf r ont  t he wi t nesses agai nst  hi m at  t he sent enci ng hear i ng;  

t hat  he di d not  under st and what  i t  meant  t hat  many of  hi s 

char ges woul d be di smi ssed and r ead- i n f or  sent enci ng pur poses;  

t hat  he ent er ed hi s pl ea because l ocal  counsel  t ol d hi m t hat  

l ead counsel  was not  adequat el y pr epar ed t o go t o t r i al ;  t hat  

nei t her  of  hi s t r i al  at t or neys asked hi m whet her  he was on 

medi cat i on on t he day he ent er ed hi s pl ea;  and t hat  he was i n 
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f act  on pai n medi cat i on,  whi ch pr event ed hi m f r om under st andi ng 

what  was happeni ng dur i ng t he pl ea hear i ng and dur i ng hi s 

meet i ng wi t h counsel  pr i or  t o t he hear i ng.    

¶52 The def endant ' s l ocal  t r i al  counsel  al so t est i f i ed 

about  hi s i nt er act i ons wi t h t he def endant  ar ound t he t i me t he 

def endant  ent er ed hi s pl ea.   Local  counsel ' s t est i mony was on 

many poi nt s i nconsi st ent  wi t h t he def endant ' s t est i mony.   Local  

counsel  t est i f i ed t hat  he went  over  t he f or m wi t h t he def endant  

bef or e t he def endant  ent er ed hi s pl ea;  t hat  he expl ai ned t o t he 

def endant  t he maxi mum penal t y t hat  he was f aci ng;  t hat  no one 

pr omi sed t he def endant  t hat  he woul d be sent enced f or  onl y t wo 

year s,  al t hough l ead counsel  may have st at ed t hat  t he def endant  

coul d hope t o r ecei ve a sent ence of  t hat  l engt h;  t hat  he r ead 

t he def endant  t he sect i on of  t he For m r el at i ng t o wai ver  of  

const i t ut i onal  r i ght s;  t hat  he r ead t o t he def endant  t he par t  of  

t he For m st at i ng t hat  t he def endant  had t he r i ght  t o r emai n 

s i l ent ,  t hat  hi s  s i l ence coul d not  be used agai nst  hi m,  and t hat  

he was wai vi ng hi s r i ght  t o r emai n s i l ent  by pl eadi ng gui l t y;  

t hat  he expl ai ned t he r i ght  t o r emai n s i l ent  i n l ayman' s t er ms 

t o t he def endant ;  t hat  he r ead t he par t  of  t he For m st at i ng t hat  

t he def endant  had t he r i ght  t o be t r i ed by a j ur y of  12 per sons,  

al l  of  whom woul d need t o agr ee t hat  he was gui l t y i n or der  t o 

pr oduce a convi c t i on;  t hat  he al so r ead t he par t  of  t he For m 

st at i ng t hat  t he def endant  had t he r i ght  t o conf r ont  t he 

wi t nesses agai nst  hi m and t hat  t he def endant  was gi v i ng up t hi s 

r i ght  by pl eadi ng gui l t y;  t hat  he expl ai ned t he meani ng of  r ead-

i n char ges t o t he def endant ;  t hat  al t hough he was not  conf i dent  
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t hat  l ead counsel  was adequat el y pr epar ed f or  a t r i al ,  he 

bel i eved t hat  l ead counsel  met  t he mi ni mum st andar ds f or  

compet ence and pr of essi onal i sm;  t hat  al t hough he knew t hat  t he 

def endant  had been t aki ng medi cat i on i n t he r ecent  past ,  he 

asked t he def endant  whet her  he had t aken any medi cat i on i n t he 

l ast  24 hour s and t he def endant  sai d t hat  he had not ;  t hat  t he 

def endant  appear ed t o under st and ever yt hi ng t hat  was sai d t o hi m 

and di d not hi ng t o suggest  t hat  hi s under st andi ng was i mpai r ed 

i n any way;  t hat  he gave t he def endant  an oppor t uni t y t o ask 

quest i ons i f  he was conf used about  anyt hi ng;  and f i nal l y t hat  he 

had communi cat ed wi t h t he def endant  bet ween t he pl ea hear i ng and 

t he sent enci ng hear i ng,  dur i ng whi ch t i me t he def endant  never  

suggest ed t hat  he was conf used about  what  had happened at  t he 

pl ea hear i ng.   

¶53 Dur i ng t he evi dent i ar y hear i ng,  t he c i r cui t  cour t  al so 

exami ned document ar y evi dence i n t he r ecor d.    

¶54 Fi nal l y,  t he c i r cui t  cour t  consi der ed evi dence of  t he 

def endant ' s gener al  char act er i st i cs.   At  t he t i me of  t he pl ea 

hear i ng t he def endant  was 45 year s ol d,  had 15½ year s of  f or mal  

school i ng,  and had wor ked as a non- commi ssi oned of f i cer  f or  t he 

Uni t ed St at es Mar i ne Cor ps.   Local  counsel  suppl i ed 

uncont r over t ed t est i mony t hat  t he def endant  possesses above-

aver age i nt el l i gence.    

 ¶55 I n i t s wr i t t en deci s i on,  t he c i r cui t  cour t  made 

f i ndi ngs of  hi s t or i cal  or  evi dent i ar y f act  r el evant  t o t he 

def endant ' s Banger t  mot i on.   The upshot  of  t he c i r cui t  cour t ' s  

f i ndi ngs was t hat  t he c i r cui t  cour t  di sbel i eved t he def endant ' s 
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c l ai ms t hat  he di d not  r ecei ve and di d not  under st and t he 

i nf or mat i on t hat  was pr ovi ded i n t he Pl ea Quest i onnai r e/ Wai ver  

of  Ri ght s For m but  t hat  was not  pr ovi ded t o t he def endant  dur i ng 

t he pl ea col l oquy.   The ci r cui t  cour t  f ound t hat  " [ i ] t  i s  c l ear  

t he def endant  was i nf or med and under st ood hi s r i ght s, "  t hat  t he 

def endant  " was awar e of  t he maxi mum penal t i es, "  and t hat  " [ t ] he 

def endant ' s t aki ng of  pai nki l l er s c l ear l y had no ef f ect  on hi s 

under st andi ng[ . ] "   The ci r cui t  cour t  expl i c i t l y  adopt ed t he 

St at e' s posi t i on t hat  " [ t he def endant ' s]  t est i mony demonst r at es 

t hat  he i s an i nt el l i gent  man who i s bot h el oquent  and 

mani pul at i ve"  and t hat ,  as a gener al  mat t er ,  " [ t he def endant ' s]  

c l ai ms si mpl y ar e not  cr edi bl e. "   

¶56 The ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  ar e 

not  c l ear l y er r oneous.   They ar e suppor t ed by evi dence i n t he 

c i r cui t  cour t  r ecor d,  i ncl udi ng t he Pl ea Quest i onnai r e/ Wai ver  of  

Ri ght s For m si gned by t he def endant ,  as wel l  as by t he t est i mony 

of  l ocal  t r i al  counsel .    

¶57 I n l i ght  of  t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  

f act  and t he evi dence suppor t i ng t hem,  we concl ude as a mat t er  

of  l aw t hat  t he St at e car r i ed i t s bur den at  t he evi dent i ar y 

hear i ng of  pr ov i ng by c l ear  and convi nci ng ev i dence t hat  t he 

def endant  ent er ed hi s pl ea knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  despi t e i dent i f i ed def ect s i n t he pl ea col l oquy.    

¶58 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  i s not  ent i t l ed t o wi t hdr aw hi s pl ea on t he basi s of  

hi s Banger t  mot i on.    
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I I I  

 ¶59 The f i nal  i ssue pr esent ed f or  our  r evi ew i s whet her  

t he def endant  i s  ent i t l ed t o wi t hdr aw hi s pl ea on t he basi s of  

hi s Nel son/ Bent l ey mot i on.   We t r eat  t he def endant ' s mot i on as a 

Nel son/ Bent l ey mot i on i nsof ar  as t he mot i on al l eges t hat  t he 

def endant ' s f ai l ur e t o under st and cer t ai n i nf or mat i on r esul t ed 

f r om pr obl ems ext r i nsi c t o t he pl ea col l oquy. 36  The def endant ' s  

Nel son/ Bent l ey mot i on over l aps subst ant i al l y  wi t h hi s Banger t  

mot i on.   Each mot i on r ai ses i n t he pr esent  case t he same 

ul t i mat e i ssue of  const i t ut i onal  f act :  whet her  t he def endant ' s 

gui l t y pl ea was ent er ed knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y .  

                                                 
36 A Nel son/ Bent l ey mot i on ent i t l es t he def endant  t o an 

evi dent i ar y hear i ng i f  ( 1)  t he mot i on " al l ege[ s]  suf f i c i ent ,  
nonconcl usor y f act s .  .  .  t hat ,  i f  t r ue,  woul d ent i t l e [ t he 
def endant ]  t o r el i ef " ;  and ( 2)  t he c i r cui t  cour t  r ecor d as a 
whol e does not  concl usi vel y demonst r at e t hat  t he def endant  i s 
ent i t l ed t o no r el i ef .   See Howel l ,  301 Wi s.  2d 350,  ¶¶76- 77.   
" [ I ] f  t he def endant  f ai l s  t o al l ege suf f i c i ent  f act s i n hi s 
mot i on t o r ai se a quest i on of  f act ,  or  pr esent s onl y 
concl usi onar y al l egat i ons,  or  i f  t he r ecor d concl usi vel y 
demonst r at es t hat  t he def endant  i s not  ent i t l ed t o r el i ef ,  t he 
t r i al  cour t  may i n t he exer ci se of  i t s  l egal  di scr et i on deny t he 
mot i on wi t hout  a hear i ng. "   Howel l ,  301 Wi s.  2d 350,  ¶75 
( quot i ng Nel son,  54 Wi s.  2d at  497- 98) .  

The ci r cui t  cour t  i n t he pr esent  case conduct ed an 
evi dent i ar y hear i ng r el at ed t o t he def endant ' s Nel son/ Bent l ey 
mot i on.   Because t he def endant  got  an evi dent i ar y hear i ng,  we 
need not ,  and do not ,  det er mi ne t he need f or  t he c i r cui t  cour t  
t o gr ant  t he def endant  an evi dent i ar y hear i ng.   We deci de onl y 
whet her  t he def endant  i s ent i t l ed t o wi t hdr aw hi s gui l t y pl ea.  
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 ¶60 The def endant  i s ent i t l ed t o wi t hdr aw hi s gui l t y pl ea 

i f  t he c i r cui t  cour t ' s  r ef usal  t o al l ow wi t hdr awal  of  t he pl ea 

woul d r esul t  i n a mani f est  i nj ust i ce. 37  The bur den at  a 

Nel son/ Bent l ey evi dent i ar y hear i ng i s on t he def endant . 38  The 

def endant  must  pr ove by c l ear  and convi nci ng evi dence t hat  

wi t hdr awal  of  t he gui l t y pl ea i s necessar y t o avoi d a mani f est  

i nj ust i ce. 39  A def endant  may demonst r at e a mani f est  i nj ust i ce by 

showi ng t hat  hi s gui l t y pl ea was not  made knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y . 40 

¶61 As we st at ed above,  whet her  a pl ea was ent er ed 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  i s  a quest i on of  

const i t ut i onal  f act . 41  We accept  t he c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  and evi dent i ar y f act  unl ess t hey ar e c l ear l y 

er r oneous. 42  We i ndependent l y det er mi ne whet her  t hose f act s 

demonst r at e t hat  t he def endant ' s pl ea was knowi ng,  i nt el l i gent ,  

and vol unt ar y. 43   

                                                 
37 St at e v.  St r aszkowski ,  2008 WI  65,  ¶28,  310 Wi s.  2d 259,  

750 N. W. 2d 835 ( c i t i ng St at e v.  Thomas,  2000 WI  13,  ¶16,  232 
Wi s.  2d 714,  605 N. W. 2d 836) .    

38 Br own,  293 Wi s.  2d 594,  ¶42.  

39 Bent l ey,  201 Wi s.  2d at  311.  

40 St r aszkowski ,  310 Wi s.  2d 259,  ¶28 ( c i t i ng Br own,  293 
Wi s.  2d 594,  ¶18) .    

41 Br own,  293 Wi s.  2d 594,  ¶19.    

42 I d.    

43 I d.    
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¶62 The Nel son/ Bent l ey mot i on,  l i ke t he Banger t  mot i on,  

depends l ar gel y upon t he cl ai m t hat  t he def endant  di d not  

under st and t he maxi mum penal t i es t hat  he was f aci ng,  t he 

const i t ut i onal  r i ght s t hat  he was wai vi ng,  or  t he meani ng of  t he 

agr eement  t o r ead i n di smi ssed char ges.   The def endant ' s mot i on 

al l eges t hat  t he def endant ' s compr ehensi on was gener al l y 

i mpai r ed by pai n medi cat i on and t hat  t he def endant ' s at t or neys 

mi st akenl y communi cat ed t o hi m t hat  he was f aci ng no mor e t han 

t wo year s '  i mpr i sonment .    

¶63 We al so v i ew t he mot i on as a Nel son/ Bent l ey mot i on 

i nsof ar  as i t  al l eges t hat  t he def endant  f el t  compel l ed t o ent er  

a pl ea because l ead t r i al  counsel  was unpr epar ed t o def end hi m 

at  t r i al .   Lead counsel ' s al l eged l ack of  pr epar at i on i s al so a 

pr obl em ext r i nsi c t o t he pl ea col l oquy. 44   

¶64 The ci r cui t  cour t ' s  f i ndi ngs r el at i ng t o t he 

def endant ' s Banger t  mot i on ar e appl i cabl e t o t he Nel son/ Bent l ey 

mot i on as wel l .   The ci r cui t  cour t  speci f i cal l y f ound t hat  

" [ t ] he def endant ' s t aki ng of  pai nki l l er s c l ear l y had no ef f ect  

on hi s under st andi ng, "  t hat  t he def endant  " was awar e of  t he 

maxi mum penal t i es"  t hat  he was f aci ng,  and t hat  " [ i ] t  i s  c l ear  

t he def endant  was i nf or med and under st ood hi s r i ght s[ . ] "   

Al t hough t he ci r cui t  cour t  di d not  make any speci f i c  f i ndi ng 

                                                 
44 We not e t hat  al t hough t he mot i on di spar ages l ead t r i al  

counsel ,  i t  does not  al l ege t hat  t he def endant  was deni ed t he 
ef f ect i ve assi st ance of  counsel .   " [ T] he mani f est  i nj ust i ce t est  
i s  met  i f  t he def endant  was deni ed t he ef f ect i ve assi st ance of  
counsel . "   Bent l ey,  201 Wi s.  2d at  311 ( quot at i on mar ks & quot ed 
sour ce omi t t ed) .  
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r el at i ng t o whet her  t he def endant  f el t  compel l ed t o ent er  a pl ea 

because l ead t r i al  counsel  was unpr epar ed t o def end hi m at  

t r i al ,  t he c i r cui t  cour t  f ound as a gener al  mat t er  t hat  " [ t he 

def endant ' s]  c l ai ms si mpl y ar e not  cr edi bl e. "   The ci r cui t  cour t  

c l ear l y di d not  accept  t he def endant ' s t est i mony about  hi s 

mot i vat i on i n ent er i ng t he gui l t y pl ea.    

¶65 The ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  and 

evi dent i ar y f act  ar e suppor t ed by evi dence i n t he r ecor d and ar e 

not  c l ear l y er r oneous.   Based upon t he ci r cui t  cour t ' s  f i ndi ngs 

and t he evi dence suppor t i ng t hem,  we f ur t her  det er mi ne as a 

mat t er  of  l aw t hat  t he def endant  f ai l ed t o pr ove by c l ear  and 

convi nci ng evi dence t hat  wi t hdr awal  of  hi s pl ea i s necessar y t o 

avoi d a mani f est  i nj ust i ce.  

¶66 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  i s not  ent i t l ed t o wi t hdr aw hi s pl ea on t he basi s of  

hi s Nel son/ Bent l ey mot i on.  

*  *  *  *  

¶67 We concl ude t hat  t he def endant  was ent i t l ed t o an 

evi dent i ar y hear i ng on t he basi s of  hi s Banger t  mot i on and t hat  

t he def endant  i s  not  ent i t l ed t o wi t hdr aw hi s gui l t y pl ea on t he 

basi s of  hi s Banger t  mot i on or  on t he basi s of  hi s 

Nel son/ Bent l ey mot i on.    

¶68 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s,  al t hough on di f f er ent  gr ounds,  af f i r mi ng t he ci r cui t  

cour t ' s  j udgment  and or der .  

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med.    
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