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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 r ever si ng a c i r cui t  cour t 2 or der  denyi ng 

Mi chael  J.  Wat t on' s pet i t i on f or  a wr i t  of  mandamus.   Wat t on 

f i l ed a pet i t i on f or  a wr i t  of  mandamus t o compel  t he pr oduct i on 

of  st at ement s of  emer gency det ent i on3 kept  by t he Ci t y of  
                                                 

1 Wat t on v.  Heger t y,  2007 WI  App 267,  306 Wi s.  2d 542,  744 
N. W. 2d 619.  

2 The Honor abl e Cl ar e L.  Fi or enza,  pr esi ded.    

3 St at ement s of  emer gency det ent i on ar e cr eat ed pur suant  t o 
Wi s.  St at .  § 51. 15( 1) ( a)  and ( 4) ( a)  ( 2005- 06) .   Those sect i ons 
pr ovi de,  r espect i vel y,  i n r el evant  par t :  
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( 1)  Basi s f or  det ent i on.  ( a)  A l aw enf or cement  

of f i cer  or  ot her  per son aut hor i zed t o t ake a chi l d 
i nt o cust ody under  ch.  48 or  t o t ake a j uveni l e i nt o 
cust ody under  ch.  938 may t ake an i ndi v i dual  i nt o 
cust ody i f  t he of f i cer  or  per son has cause t o bel i eve 
t hat  t he i ndi v i dual  i s  ment al l y i l l ,  i s  dr ug 
dependent ,  or  i s  devel opment al l y di sabl ed,  and t hat  
t he i ndi v i dual  evi dences any of  t he f ol l owi ng:  

1.  A subst ant i al  pr obabi l i t y  of  physi cal  har m 
t o hi msel f  or  her sel f  as mani f est ed by evi dence of  
r ecent  t hr eat s of  or  at t empt s at  sui c i de or  ser i ous 
bodi l y har m.  

2.  A subst ant i al  pr obabi l i t y  of  physi cal  har m 
t o ot her  per sons as mani f est ed by evi dence of  r ecent  
homi ci dal  or  ot her  v i ol ent  behavi or  on hi s or  her  
par t ,  or  by evi dence t hat  ot her s ar e pl aced i n 
r easonabl e f ear  of  v i ol ent  behavi or  and ser i ous 
physi cal  har m t o t hem,  as evi denced by a r ecent  over t  
act ,  at t empt  or  t hr eat  t o do ser i ous physi cal  har m on 
hi s or  her  par t .  

3.  A subst ant i al  pr obabi l i t y  of  physi cal  
i mpai r ment  or  i nj ur y t o hi msel f  or  her sel f  due t o 
i mpai r ed j udgment ,  as mani f est ed by evi dence of  a 
r ecent  act  or  omi ssi on.   .  .  .  

.  .  .  .  

( 4)  Det ent i on pr ocedur e;  Mi l waukee Count y.  ( a)  
I n count i es havi ng a popul at i on of  500, 000 or  mor e,  
t he l aw enf or cement  of f i cer  or  ot her  per son aut hor i zed 
t o t ake a chi l d i nt o cust ody under  ch.  48 or  t o t ake a 
j uveni l e i nt o cust ody under  ch.  938 shal l  s i gn a 
st at ement  of  emer gency det ent i on whi ch shal l  pr ovi de 
det ai l ed speci f i c  i nf or mat i on concer ni ng t he r ecent  
over t  act ,  at t empt ,  or  t hr eat  t o act  or  omi ssi on on 
whi ch t he bel i ef  under  sub.  ( 1)  i s based and t he names 
of  t he per sons obser vi ng or  r epor t i ng t he r ecent  over t  
act ,  at t empt ,  or  t hr eat  t o act  or  omi ssi on.   The l aw 
enf or cement  of f i cer  or  ot her  per son i s not  r equi r ed t o 
desi gnat e i n t he st at ement  whet her  t he subj ect  
i ndi v i dual  i s  ment al l y i l l ,  devel opment al l y di sabl ed,  
or  dr ug dependent ,  but  shal l  al l ege t hat  he or  she has 
cause t o bel i eve t hat  t he i ndi v i dual  evi dences one or  
mor e of  t hese condi t i ons.   The l aw enf or cement  of f i cer  
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Mi l waukee Pol i ce Depar t ment .   The i ssue pr esent ed i s whet her ,  

upon an open r ecor ds r equest  t o t he Ci t y of  Mi l waukee Pol i ce 

Depar t ment ,  pr ovi s i ons of  t he Ment al  Heal t h Act ,  ch.  51 of  t he 

Wi sconsi n St at ut es,  pr ecl ude di scl osur e of  dupl i cat e copi es of  

st at ement s of  emer gency det ent i on t hat  ar e i n t he possessi on of  

t he pol i ce depar t ment ,  absent  wr i t t en i nf or med consent  or  a 

cour t  or der .   We concl ude t hat  i t  does;  and t her ef or e,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s.    

I .   BACKGROUND4 

¶2 On Sept ember  8,  2006,  Wat t on hand- del i ver ed an open 

r ecor ds r equest  t o t he Ci t y of  Mi l waukee Pol i ce Depar t ment , 5 

pur suant  t o Wi s.  St at .  §§ 19. 31- 39. 6  Wat t on r equest ed t wo 

                                                                                                                                                             
or  ot her  per son shal l  del i ver ,  or  cause t o be 
del i ver ed,  t he st at ement  t o t he det ent i on f aci l i t y  
upon t he del i ver y of  t he i ndi v i dual  t o i t .   

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

4 For  pur poses of  t hi s appeal ,  t he f act s of  t hi s case ar e 
not  i n di sput e.    

5 At  t he t i me of  t he r equest ,  Nannet t e Heger t y was t he Chi ef  
of  t he Ci t y of  Mi l waukee Pol i ce Depar t ment .   As Chi ef ,  she was 
t he pol i ce depar t ment ' s of f i c i al  r ecor ds cust odi an.   
Accor di ngl y,  f or  t he r emai nder  of  t hi s opi ni on,  we r ef er  t o her  
as " t he cust odi an. "  

6 Wi sconsi n St at .  §§ 19. 31- 39 const i t ut e Wi sconsi n' s open 
r ecor ds l aw.   Wi sconsi n St at .  §§ 19. 35 and 19. 36 ar e most  
per t i nent  her e.   They pr ovi de,  r espect i vel y,  i n r el evant  par t :  

19. 35 Access t o r ecor ds;  f ees.   ( 1)  Ri ght  t o 
i nspect i on.   ( a)  Except  as ot her wi se pr ovi ded by l aw,  
any r equest er  has a r i ght  t o i nspect  any r ecor d.   
Subst ant i ve common l aw pr i nci pl es const r ui ng t he r i ght  
t o i nspect ,  copy or  r ecei ve copi es of  r ecor ds shal l  
r emai n i n ef f ect .   The exempt i ons t o t he r equi r ement  
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document s per t ai ni ng t o Si dney Kent e Gr ay7 t hat  ar e r el evant  t o 

t hi s appeal : 8  ( 1)  a s i gned st at ement  of  emer gency det ent i on f or  
                                                                                                                                                             

of  a gover nment al  body t o meet  i n open sessi on under  
s.  19. 85 ar e i ndi cat i ve of  publ i c pol i cy,  but  may be 
used as gr ounds f or  denyi ng publ i c access t o a r ecor d 
onl y i f  t he aut hor i t y or  l egal  cust odi an under  s.  
19. 33 makes a speci f i c  demonst r at i on t hat  t her e i s a 
need t o r est r i ct  publ i c access at  t he t i me t hat  t he 
r equest  t o i nspect  or  copy t he r ecor d i s made.    

.  .  .  .  

19. 36 Li mi t at i ons upon access and wi t hhol di ng.   
( 1)  Appl i cat i on of  ot her  l aws.   Any r ecor d whi ch i s 
speci f i cal l y exempt ed f r om di scl osur e by st at e or  
f eder al  l aw or  aut hor i zed t o be exempt ed f r om 
di scl osur e by s t at e l aw i s exempt  f r om di scl osur e 
under  s.  19. 35( 1) ,  except  t hat  any por t i on of  t hat  
r ecor d whi ch cont ai ns publ i c i nf or mat i on i s open t o 
publ i c i nspect i on as pr ovi ded i n sub.  ( 6) .    

7 The r ecor ds r equest  r ef er r ed t o Gr ay by ni ne al i ases,  s i x 
addr esses and t wo dat es of  bi r t h.   Not wi t hst andi ng t he al t er nat e 
i dent i t i es Wat t on ascr i bed t o Gr ay,  t he cust odi an st at es t her e 
i s no conf usi on over  t he i dent i t y of  t he i ndi v i dual  Wat t on 
r ef er s t o i n hi s r ecor ds r equest .    

8 Wat t on i s counsel  f or  t he f ami l y of  and t he Est at e of  
Thomas Moor e,  I I .   Moor e was shot  and ki l l ed on Jul y 22,  2006.   
Gr ay i s al l egedl y hi s assai l ant .   Wat t on r equest ed Gr ay' s 
st at ement s of  emer gency det ent i on i n t he cour se of  i nvest i gat i ng 
whet her  t o f i l e sui t  on hi s c l i ent s '  behal f  agai nst  t he Ci t y of  
Mi l waukee Pol i ce Depar t ment  under  48 U. S. C.  § 1983.    

Gr ay had been i n and out  of  cust ody i n t he mont h l eadi ng up 
t o Moor e' s mur der .   On June 13,  2006,  Gr ay was det ai ned by a 
Ci t y of  Mi l waukee pol i ce of f i cer ,  who gener at ed a st at ement  of  
emer gency det ent i on as a r esul t  of  hi s encount er  wi t h Gr ay t hat  
day.   Gr ay was ci v i l l y  commi t t ed t o t he Mi l waukee Count y Heal t h 
Compl ex f r om t hat  dat e unt i l  June 20,  2006,  when he was 
r el eased.   Gr ay was ar r est ed t he next  day,  June 21,  and was 
r el eased f r om cust ody on Jul y 9.   Gr ay was agai n ar r est ed ei ght  
days l at er ,  on Jul y 17,  and was agai n r el eased f r om cust ody on 
Jul y 21.   He al l egedl y k i l l ed Moor e by gunshot  t he next  day,  
Jul y 22.    
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Si dney Kent e Gr ay cr eat ed on or  about  June 13 or  June 14,  2006;  

and ( 2)  a s i gned st at ement  of  emer gency det ent i on f or  Si dney 

Kent e Gr ay cr eat ed i n Januar y 2006.    

¶3 On Oct ober  19,  2006,  t hr ough her  desi gnee at  t he Ci t y 

of  Mi l waukee Pol i ce Depar t ment ,  t he r ecor ds cust odi an deni ed 

Wat t on' s r equest  f or  Gr ay' s st at ement s of  emer gency det ent i on.   

However ,  bef or e r ecei v i ng t he pol i ce depar t ment ' s wr i t t en 

r esponse t o hi s r ecor ds r equest ,  Wat t on f i l ed a pet i t i on f or  a 

wr i t  of  mandamus t o compel  t he pr oduct i on of  t he r ecor ds he had 

r equest ed under  t he open r ecor ds l aw.   The ci r cui t  cour t  deni ed 

Wat t on' s pet i t i on and he appeal ed.    

¶4 The cour t  of  appeal s r ever sed.   Wat t on v.  Heger t y,  

2007 WI  App 267,  306 Wi s.  2d 542,  744 N. W. 2d 619.   I t  hel d t hat  

Wat t on sat i sf i ed al l  f our  r equi r ement s f or  obt ai ni ng a wr i t  of  

mandamus.   Fi r st ,  t he cour t  of  appeal s concl uded t hat  Wat t on had 

a c l ear  r i ght  t o t he r ecor ds he sought  because st at ement s of  

emer gency det ent i on ar e nei t her  " r egi st r at i on"  nor  " t r eat ment "  

r ecor ds,  as descr i bed i n Wi s.  St at .  § 51. 30( 1) ( am)  and ( 1) ( b) ;  

and t her ef or e,  t he r ecor ds ar e not  exempt  f r om di scl osur e.   I d. ,  

¶33.   Second,  i t  concl uded t hat  t he cust odi an had a pl ai n dut y  

under  t he open r ecor ds l aw,  Wi s.  St at .  § 19. 35,  t o r el ease t he 

r ecor ds.   I d. ,  ¶30.   Thi r d,  t he cour t  concl uded t hat  " t he pol i cy  

of  open r ecor ds [ was]  i mpr oper l y t hwar t ed"  by t he Ci t y of  

Mi l waukee Pol i ce Depar t ment ' s deci s i on not  t o di scl ose r ecor ds 

t o Wat t on,  and as a r esul t  Wat t on i ncur r ed damages.   I d. ,  ¶33.   

Fi nal l y,  t he cour t  concl uded t hat  Wat t on had no ot her  r emedy at  

l aw f or  obt ai ni ng t he r ecor ds,  because t he r emedy advanced by 
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t he cust odi an,  i . e. ,  t hat  Wat t on coul d seek a cour t  or der  f or  

t he r el ease of  t he r ecor ds pur suant  t o § 51. 30( 4) ( b) 4,  was 

i nappl i cabl e as t hat  r emedy per t ai ns onl y t o " r egi st r at i on"  or  

" t r eat ment "  r ecor ds,  as descr i bed i n § 51. 30( 1) ( am)  and ( 1) ( b) ,  

and t he r ecor ds sought  her e di d not  f i t  t hose def i ni t i ons.   I d. ,  

¶34.  

¶5 We gr ant ed t he cust odi an' s pet i t i on f or  r evi ew and now 

r ever se.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶6 We r evi ew a deci s i on r egar di ng a pet i t i on f or  a wr i t  

of  mandamus under  t he er r oneous exer ci se of  di scr et i on st andar d.   

St at e ex r el .  Lewandowski  v.  Cal l away,  118 Wi s.  2d 165,  171,  346 

N. W. 2d 457 ( 1984) .   However ,  we i nt er pr et  st at ut es 

i ndependent l y,  " but  benef i t i ng f r om t he anal yses of  t he cour t  of  

appeal s and t he ci r cui t  cour t . "   Mar der  v.  Bd.  of  Regent s of  t he 

Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 

N. W. 2d 110.   We al so i ndependent l y r evi ew t he appl i cat i on of  t he 

open r ecor ds l aw and t he Ment al  Heal t h Act  t o undi sput ed f act s,  

i n r egar d t o a pet i t i on f or  mandamus.   ECO,  I nc.  v.  Ci t y of  

El khor n,  2002 WI  App 302,  ¶1,  259 Wi s.  2d 276,  655 N. W. 2d 510.     

B.  Wr i t  of  Mandamus 

¶7 A pet i t i on f or  a wr i t  of  mandamus i s a pr oper  means by 

whi ch t o chal l enge a r ef usal  t o di scl ose document s sought  under  

t he open r ecor ds l aw.   St at e ex r el .  Gr eer  v.  St ahowi ak,  2005 WI  

App 219,  ¶7,  287 Wi s.  2d 795,  706 N. W. 2d 161.   Mandamus i s an 

" ext r aor di nar y wr i t "  t hat  may be empl oyed t o compel  publ i c 
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of f i cer s t o per f or m a dut y t hat  t hey ar e l egal l y obl i gat ed t o 

per f or m.   I d. ,  ¶6.    

¶8 I n or der  t o obt ai n a wr i t  of  mandamus compel l i ng 

di scl osur e of  r ecor ds,  t he pet i t i oner  must  est abl i sh t hat  f our  

pr er equi s i t es ar e sat i sf i ed:   ( 1)  t he pet i t i oner  has a c l ear  

l egal  r i ght  t o t he r ecor ds sought ; 9 ( 2)  t he gover nment  ent i t y has 

                                                 
9 Gi ven t hi s case' s unusual  post ur e,  wher eby Wat t on 

pet i t i oned f or  a wr i t  of  mandamus bef or e t he pol i ce depar t ment  
deni ed hi s r ecor ds r equest ,  t her e i s a l ack of  c l ar i t y i n our  
case l aw r egar di ng whet her  i t  i s  Wat t on or  whet her  i t  i s  t he 
cust odi an who bear s t he i ni t i al  bur den of  per suasi on.   We have 
r ecogni zed t hat ,  wi t hi n t he open r ecor ds l aw,  t he l egi s l at ur e 
has cr eat ed a pr esumpt i on of  accessi bi l i t y  t o publ i c r ecor ds.   
Ni chol s v.  Bennet t ,  199 Wi s.  2d 268,  273,  544 N. W. 2d 428 ( 1996) ;  
see al so,  Newspaper s,  I nc.  v.  Br ei er ,  89 Wi s.  2d 417,  426- 27,  
279 N. W. 2d 179 ( 1979) .   Accor di ngl y,  i n cases i n whi ch t he 
r ecor ds cust odi an deni es an open r ecor ds r equest ,  t he bur den i s  
or di nar i l y  on t he cust odi an t o st at e speci f i c  r easons f or  
denyi ng access t hat  ar e suppor t ed by t he st at ut e,  common l aw or  
publ i c pol i cy.   See Br ei er ,  89 Wi s.  2d at  427;  Wi s.  St at .  
§ 19. 35( 1) ( a) .   " I f  t he cust odi an gi ves no r easons or  gi ves 
i nsuf f i c i ent  r easons f or  wi t hhol di ng a publ i c r ecor d,  a wr i t  of  
mandamus compel l i ng t he pr oduct i on of  t he r ecor ds must  i ssue. "   
Br ei er ,  89 Wi s.  2d at  427.    

Thi s case pr esent s a di f f er ent  post ur e,  however ,  t han t he 
one cont empl at ed i n Br ei er .   Wat t on f i l ed a pet i t i on f or  a wr i t  
of  mandamus bef or e t he Ci t y of  Mi l waukee Pol i ce Depar t ment  
deni ed access t o t he st at ement s of  emer gency det ent i on r el at ed 
t o Gr ay and,  accor di ngl y,  al so bef or e t he Ci t y of  Mi l waukee 
Pol i ce Depar t ment  pr ovi ded hi m r easons f or  i t s subsequent  
deni al .    
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a pl ai n l egal  dut y t o di scl ose t he r ecor ds;  ( 3)  subst ant i al  

damages woul d r esul t  i f  t he pet i t i on f or  mandamus was deni ed;  

and ( 4)  t he pet i t i oner  has no ot her  adequat e r emedy at  l aw.   See 

i d. ,  ¶6;  see al so,  Pasko v.  Ci t y of  Mi l waukee,  2002 WI  33,  ¶24,  

252 Wi s.  2d 1,  643 N. W. 2d 72.    

¶9 I n consi der i ng Wat t on' s pet i t i on f or  mandamus,  we ar e 

mi ndf ul  of  t he pol i c i es under l y i ng t he open r ecor ds l aw:  

I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  i s dependent  upon an i nf or med el ect or at e,  
i t  i s  decl ar ed t o be t he publ i c pol i cy of  t hi s st at e 
t hat  al l  per sons ar e ent i t l ed t o t he gr eat est  possi bl e 
i nf or mat i on r egar di ng t he af f ai r s of  gover nment  and 
t he of f i c i al  act s of  t hose of f i cer s and empl oyees who 
r epr esent  t hem.   Fur t her ,  pr ovi di ng per sons wi t h such 
i nf or mat i on i s decl ar ed t o be an essent i al  f unct i on of  
a r epr esent at i ve gover nment  and an i nt egr al  par t  of  
t he r out i ne dut i es of  of f i cer s and empl oyees whose 
r esponsi bi l i t y  i t  i s  t o pr ovi de such i nf or mat i on.    

Wi s.  St at .  § 19. 31.   Accor di ngl y,  Wi sconsi n " r ecogni zes a 

pr esumpt i on of  accessi bi l i t y  t o publ i c r ecor ds. "   Ni chol s v.  

Bennet t ,  199 Wi s.  2d 268,  273,  544 N. W. 2d 428 ( 1996) .   

                                                                                                                                                             
Whi l e Wat t on j umped t he gun by f i l i ng hi s pet i t i on f or  a 

wr i t  bef or e t he Ci t y of  Mi l waukee Pol i ce Depar t ment  deni ed hi m 
access t o cer t ai n r ecor ds he sought ,  we decl i ne t o pl ace t he 
bur den of  per suasi on ent i r el y on hi m,  as woul d nor mal l y f ol l ow 
f r om f i l i ng a pet i t i on f or  mandamus.   See St at e ex r el .  Gr eer  v.  
St ahowi ak,  2005 WI  App 219,  ¶7,  287 Wi s.  2d 795,  706 N. W. 2d 161.   
We do t hi s because i n c i r cumst ances i n whi ch a cust odi an deni es 
access t o r ecor ds,  t he cust odi an must  ar t i cul at e r easons why i t  
deni ed access.   Br ei er ,  89 Wi s.  2d at  427.   However ,  Wat t on must  
never t hel ess pr ove t he f our  pr er equi s i t es t o t he i ssuance of  t he 
wr i t  he seeks.   Accor di ngl y,  we consi der  bot h Wat t on' s ar gument s 
f or  why he has a " c l ear  r i ght "  t o t he r ecor ds and t he 
cust odi an' s ar gument s f or  why he does not .  
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¶10 However ,  t he pr esumpt i on of  access does not  cr eat e an 

absol ut e r i ght  of  access.   Access t o r ecor ds may be deni ed wher e 

t her e i s a speci f i c  st at ut or y exempt i on t o di scl osur e,  Wi s.  

St at .  § 19. 36,  or  wher e t her e i s  a common l aw or  publ i c pol i cy  

except i on,  Newspaper s,  I nc.  v.  Br ei er ,  89 Wi s.  2d 417,  426- 27,  

279 N. W. 2d 179 ( 1979) . 10   

C.  Ment al  Heal t h Act  

¶11 The par t i es agr ee t hat  t he st at ement s of  emer gency 

det ent i on t hat  Wat t on seeks ar e cr eat ed under  pr ovi s i ons of  t he 

Ment al  Heal t h Act ,  ch.  51 of  t he Wi sconsi n St at ut es.   The 

cust odi an cont ends,  however ,  t hat  t he Ment al  Heal t h Act  

speci f i cal l y exempt s t he st at ement s f r om di scl osur e,  when r ead 

i n combi nat i on wi t h Wi s.  St at .  § 19. 36( 1) .   The cust odi an ar gues 

t hat  t he st at ement s ar e " r egi st r at i on r ecor ds, "  as descr i bed i n 

Wi s.  St at .  § 51. 30( 1) ( am) ,  whi ch al so cat egor i zes t hem as 

" conf i dent i al  and .  .  .  pr i v i l eged"  " t r eat ment  r ecor ds, "  as 

pr ovi ded i n § 51. 30( 1) ( b)  and ( 4) .   Accor di ngl y,  t he cust odi an 

mai nt ai ns t hat  Wat t on does not  have a " c l ear  l egal  r i ght "  t o 

Gr ay' s st at ement s of  emer gency det ent i on.   Gr eer ,  287 Wi s.  2d 

795,  ¶6.   Mor eover ,  t he cust odi an ar gues,  a wr i t  of  mandamus 

                                                 
10 But  see,  Hempel  v.  Ci t y of  Bar aboo,  2005 WI  120,  ¶27,  284 

Wi s.  2d 162,  699 N. W. 2d 551,  i n whi ch we st at ed t hat  " [ w] hen a 
per son makes an open r ecor ds r equest  f or  r ecor ds cont ai ni ng 
per sonal l y i dent i f i abl e i nf or mat i on under  Wi s.  St at .  
§ 19. 35( 1) ( am) ,  t he per son i s ent i t l ed t o i nspect  t he r ecor ds 
unl ess t he sur r oundi ng f act ual  c i r cumst ances r easonabl y f al l  
wi t hi n one or  mor e of  t he st at ut or y except i ons t o ( am) . "   
Accor di ngl y,  such r equest s ar e not  subj ect  t o common l aw or  
publ i c pol i cy except i ons.   I d. ,  ¶34.   
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cannot  i ssue because t he Ment al  Heal t h Act  pr ovi des Wat t on 

anot her  r emedy at  l aw,  i . e. ,  under  § 51. 30( 4) ( a) 4,  he may 

pet i t i on t he cour t  t o obt ai n t he r ecor ds.   

¶12 Wat t on count er s t hat  st at ement s of  emer gency det ent i on 

cannot  be consi der ed " t r eat ment  r ecor ds"  because onl y t hose 

r ecor ds t hat  ar e " mai nt ai ned"  by t he Depar t ment  of  Heal t h and 

Fami l y ser vi ces,  i t s  count y br anches or  i t s st af f ,  or  by 

t r eat ment  f aci l i t i es const i t ut e " t r eat ment  r ecor ds, "  under  Wi s.  

St at .  § 51. 30( 1) ( b) .   He ar gues t hat  t he Ci t y of  Mi l waukee 

Pol i ce Depar t ment  does not  f i t  wi t hi n t hese cat egor i es of  

ent i t i es " mai nt ai n[ i ng] "  t he st at ement s of  emer gency det ent i on.   

Accor di ngl y,  he cont ends t hat  t he Ment al  Heal t h Act  does not  

speci f i cal l y exempt  st at ement s of  emer gency det ent i on t hat  ar e 

i n t he possessi on of  t he pol i ce depar t ment  f r om di scl osur e,  

under  Wi s.  St at .  § 19. 36( 1) .    

¶13 Because he cont ends t her e i s no st at ut or y exempt i on t o 

t he open r ecor ds l aw t hat  woul d keep st at ement s of  emer gency 

det ent i on pr i vat e,  Wat t on ar gues t hat ,  i n wei ghi ng t he bal ance 

bet ween pr i vat e and publ i c i nt er est s under  t he open r ecor ds l aw,  

t he bal ance t i ps t owar d di sc l osur e because t her e i s no 

" over r i di ng publ i c i nt er est  i n keepi ng t he r ecor ds 

conf i dent i al . "   Wozni cki  v.  Er i ckson,  202 Wi s.  2d 178,  181,  549 

N. W. 2d 699 ( 1996) .   Wat t on cont ends t hi s i s so because Gr ay has 

put  hi s ment al  compet ency at  i ssue i n def endi ng t he cr i mi nal  
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char ges f i l ed agai nst  hi m r el at ed t o t he Thomas Moor e shoot i ng. 11  

The psychol ogi cal  eval uat i on Gr ay under went  af t er  pl eadi ng not  

gui l t y by r eason of  ment al  di sease or  def ect  i s  avai l abl e 

t hr ough t he Mi l waukee Count y Ci r cui t  Cour t .   Accor di ngl y,  Wat t on 

ar gues t hat  Gr ay cannot  keep pr i vat e t hose f act s he has al r eady 

made publ i c.  

¶14 To r esol ve t he par t i es '  di sput e over  t he st at ement s of  

emer gency det ent i on,  we i nt er pr et  var i ous pr ovi s i ons of  chs.  51 

and 19 of  t he Wi sconsi n St at ut es.   " [ S] t at ut or y  i nt er pr et at i on 

' begi ns wi t h t he l anguage of  t he st at ut e.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y. ' "   St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  

271 Wi s.  2d 633,  681 N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  

2000 WI  76,  236 Wi s.  2d 211,  232,  612 N. W. 2d 659) .   Pl ai n 

meani ng may be ascer t ai ned not  onl y f r om t he wor ds empl oyed i n 

t he st at ut e,  but  f r om t he cont ext .   I d. ,  ¶46.   We i nt er pr et  

st at ut or y l anguage i n t he cont ext  i n whi ch t hose wor ds ar e used;  

" not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 

l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   I d.    

                                                 
11 See not e 8,  supr a.   Gr ay def ended agai nst  char ges f i l ed 

by t he St at e as a r esul t  of  hi s al l eged shoot i ng of  Moor e,  i n 
par t ,  by pl eadi ng not  gui l t y by r eason of  ment al  def ect  or  
di sease.   Pur suant  t o Wi s.  St at .  § 971. 16,  t he c i r cui t  cour t  i n 
t he cr i mi nal  case or der ed Gr ay t o under go an exami nat i on t o 
assess hi s compet ency t o st and t r i al .   Gr ay under went  t he 
exami nat i on,  and t he exami ni ng doct or  r ecommended t o t he cour t  
t hat  Gr ay was compet ent  t o st and t r i al .  
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¶15 I f  t he wor ds chosen f or  t he st at ut e exhi bi t  a " pl ai n,  

c l ear  st at ut or y  meani ng, "  wi t hout  ambi gui t y,  t he st at ut e i s 

appl i ed accor di ng t o t he pl ai n meani ng of  t he st at ut or y t er ms.   

I d. ,  ¶46 ( quot i ng Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶20,  

260 Wi s.  2d 633,  660 N. W. 2d 656) .   However ,  i f  a st at ut e i s 

" capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med per sons 

i n t wo or  mor e senses[ , ] "  t hen t he st at ut e i s ambi guous.   I d.  at  

¶47.   " I t  i s  not  enough t hat  t her e i s a di sagr eement  about  t he 

st at ut or y meani ng;  t he t est  f or  ambi gui t y exami nes t he l anguage 

of  t he st at ut e ' t o det er mi ne whet her  " wel l - i nf or med per sons 

shoul d have become conf used, "  t hat  i s ,  whet her  t he 

st at ut or y .  .  .  l anguage r easonabl y gi ves r i se t o di f f er ent  

meani ngs. ' "   I d.  ( quot i ng Br uno,  260 Wi s.  2d 633,  ¶21) .   When a 

st at ut e i s ambi guous,  we may consul t  ext r i nsi c sour ces t o 

di scer n i t s meani ng.   I d.  at  ¶¶48,  50.   Whi l e ext r i nsi c sour ces 

ar e usual l y not  consul t ed i f  t he st at ut or y l anguage bear s a 

pl ai n meani ng,  we never t hel ess may consul t  ext r i nsi c sour ces " t o 

conf i r m or  ver i f y a pl ai n- meani ng i nt er pr et at i on. "   I d. ,  ¶51.    

¶16 We begi n wi t h Wi s.  St at .  § 51. 15,  whi ch descr i bes t he 

r ol e of  a pol i ce of f i cer  i n cr eat i ng a st at ement  of  emer gency 

det ent i on,  and wi t h Wi s.  St at .  § 51. 30,  whi ch def i nes cer t ai n 

t ypes of  ment al  heal t h r ecor ds and descr i bes how one may obt ai n 

access t o t hose r ecor ds.   We consi der  t he r el evant  l anguage of  

t hese sect i ons of  ch.  51 t o ascer t ai n whet her  t he l egi s l at ur e 

i nt ended t o pr ot ect  st at ement s of  emer gency det ent i on f r om 

di scl osur e.  
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¶17 The r el evant  por t i ons of  Wi s.  St at .  § 51. 15( 1) ( a)  and 

( 4) ( a)  ar e cont ai ned i n f oot not e 3,  supr a.   Sect i on 51. 15( 2)  i s 

al so r el evant  t o our  i nqui r y,  and i t  pr ovi des i n per t i nent  par t :  

Faci l i t i es f or  det ent i on.   The l aw enf or cement  
of f i cer  or  ot her  per son aut hor i zed t o t ake a chi l d 
i nt o cust ody under  ch.  48 or  t o t ake a j uveni l e i nt o 
cust ody under  ch.  938 shal l  t r anspor t  t he i ndi v i dual ,  
or  cause hi m or  her  t o be t r anspor t ed,  f or  det ent i on 
and f or  eval uat i on,  di agnosi s and t r eat ment  i f  
per mi t t ed under  sub.  ( 8)  t o any of  t he f ol l owi ng 
f aci l i t i es:  

.  .  .  .  

 ( c)  A st at e t r eat ment  f aci l i t y [ . ]  

¶18 Por t i ons of  Wi s.  St at .  51. 30( 1)  and ( 4)  al so bear  on 

t he i ssue pr esent ed.   They pr ovi de i n r el evant  par t :  

( 1)  Def i ni t i ons.   I n t hi s sect i on:  

.  .  .  .  

( am)  " Regi st r at i on r ecor ds"  i ncl ude al l  t he 
r ecor ds of  t he depar t ment , 12 count y depar t ment s .  .  .  
t r eat ment  f aci l i t i es,  and ot her  per sons pr ovi di ng 
ser vi ces t o t he depar t ment ,  count y depar t ment s,  or  
t r eat ment  f aci l i t i es,  t hat  ar e cr eat ed i n t he cour se 
of  pr ovi di ng ser vi ces t o i ndi v i dual s f or  ment al  
i l l ness .  .  .  .    

( b)  " Tr eat ment  r ecor ds"  i ncl ude t he r egi st r at i on 
and al l  ot her  r ecor ds t hat  ar e cr eat ed i n t he cour se 

                                                 
12 The " [ d] epar t ment "  i s  not  def i ned i n ch.  51.   Rat her ,  i t  

i s  def i ned i n chapt er  46:  

46. 011 Def i ni t i ons.   I n chs.  46,  48,  50,  51,  54,  
55 and 58:  

( 1)  " Depar t ment "  means t he depar t ment  of  heal t h 
and f ami l y ser vi ces.    

Wi s.  St at .  § 46. 011( 1) .   



No.  2006AP3092   

 

14 
 

of  pr ovi di ng ser vi ces t o i ndi v i dual s f or  ment al  
i l l ness .  .  .  and t hat  ar e mai nt ai ned by t he 
depar t ment ,  by count y depar t ment s .  .  .  and t hei r  
st af f s,  and by t r eat ment  f aci l i t i es.   .  .  .   

.  .  .  .  

( 4)  Access t o r egi st r at i on and t r eat ment  
r ecor ds.  ( a)  Conf i dent i al i t y  of  r ecor ds.  Except  as 
ot her wi se pr ovi ded i n t hi s chapt er  and ss.  118. 125( 4) ,  
610. 70( 3)  and ( 5) ,  905. 03 and 905. 04,  al l  t r eat ment  
r ecor ds shal l  r emai n conf i dent i al  and ar e pr i v i l eged 
t o t he subj ect  i ndi v i dual .   .  .  .   

( b)  Access wi t hout  i nf or med wr i t t en consent .  
Not wi t hst andi ng par .  ( a) ,  t r eat ment  r ecor ds of  an 
i ndi v i dual  may be r el eased wi t hout  i nf or med wr i t t en 
consent  i n t he f ol l owi ng ci r cumst ances .  .  . :  

.  .  .  .  

4.  Pur suant  t o l awf ul  or der  of  a cour t  of  r ecor d.  

¶19 Fr om t he t ext  of  t hese st at ut or y pr ovi s i ons,  we 

obser ve t he f ol l owi ng r el evant  l egi s l at i ve di r ect i ves:   ( 1)  a 

pol i ce of f i cer  may t ake a per son i nt o cust ody i f  t he of f i cer  has  

r eason t o bel i eve t he per son i s ment al l y i l l ,  and i t  i s  

subst ant i al l y  pr obabl e t hat  t he per son wi l l  cause physi cal  har m,  

Wi s.  St at .  § 51. 15( 1) ;  ( 2)  when an of f i cer  t akes a per son i nt o 

cust ody under  such ci r cumst ances,  t he of f i cer  f i l l s  out  and 

si gns a st at ement  of  emer gency det ent i on r el at ed t o t he 

i ndi v i dual  and t o t he c i r cumst ances t he of f i cer  wi t nessed t hat  

j ust i f y t aki ng t he per son i nt o cust ody,  § 51. 15( 4) ;  ( 3)  t he 

of f i cer  i s obl i gat ed t o ei t her  t r anspor t  or  ar r ange f or  t he 

t r anspor t  of  such a per son t o a st at e t r eat ment  f aci l i t y  f or  

eval uat i on,  di agnosi s and pot ent i al  t r eat ment ,  § 51. 15( 2) ;  ( 4)  

r ecor ds t hat  ar e cr eat ed i n t he cour se of  pr ovi di ng ser vi ces t o 
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per sons f or  ment al  i l l ness and mai nt ai ned by t he depar t ment  or  

t r eat ment  f aci l i t y  ar e " r egi st r at i on r ecor ds, "  Wi s.  St at .  

§ 51. 30( 1) ( am) ;  ( 5)  " t r eat ment  r ecor ds"  i ncl ude al l  

" r egi st r at i on r ecor ds"  t hat  ar e " mai nt ai ned"  by t r eat ment  

f aci l i t i es,  § 51. 30( 1) ( b) ;  ( 6)  " t r eat ment  r ecor ds"  must 13 r emai n 

conf i dent i al  and ar e pr i v i l eged,  § 51. 30( 4) ( a) ;  and ( 7)  

" t r eat ment  r ecor ds"  may be r el eased by cour t  or der ,  when t he 

per son t o whom t he r ecor ds r el at e does not  pr ovi de wr i t t en 

i nf or med consent  aut hor i z i ng t hei r  r el ease,  § 51. 30( 4) ( b) 4.    

¶20 We concl ude t hat  t he sum of  t hese di r ect i ves,  as t hey 

r el at e t o Gr ay,  i s t hat  t he st at ement s of  emer gency det ent i on 

ar e " r egi st r at i on r ecor ds" ;  and t her ef or e,  t hey ar e exempt  f r om 

t he publ i c r ecor ds r equest .   They ar e al so " conf i dent i al  and 

.  .  .  pr i v i l eged"  " t r eat ment  r ecor ds"  pr ot ect ed by st at ut e.   

Wi s.  St at .  § 51. 30( 1) ( b)  and ( 4) .   Our  concl usi on r est s on t he 

f ol l owi ng r at i onal e.   " Regi st r at i on r ecor ds"  ar e r ecor ds of  t he 

Depar t ment  of  Heal t h and Fami l y Ser vi ces cr eat ed as a r esul t  of  

" pr ovi di ng ser vi ces"  t o i ndi v i dual s f or  ment al  i l l ness.   

§ 51. 30( 1) ( am) .   St at ement s of  emer gency det ent i on f i t  wi t hi n 

                                                 
13 The l egi s l at ur e has est abl i shed t hat  " al l  t r eat ment  

r ecor ds shal l  r emai n conf i dent i al  and ar e pr i v i l eged. "   Wi s.  
St at .  § 51. 30( 4) ( a)  ( emphasi s added. )   We have " char act er i zed 
.  .  .  ' shal l '  as mandat or y unl ess a di f f er ent  const r uct i on i s 
r equi r ed by t he st at ut e t o car r y out  t he c l ear  i nt ent  of  t he 
l egi s l at ur e. "   For est  Count y v.  Goode,  219 Wi s.  2d 654,  663,  579 
N. W. 2d 715 ( 1998) .   Gi ven t he sensi t i v i t y of  " t r eat ment  r ecor ds"  
and t he st r ong l egi s l at i ve " i nt er est  i n keepi ng pr i vat e t he 
det ai l s of  an i ndi v i dual ' s ment al  and emot i onal  condi t i on, "  
Bi l l y  Jo W.  v.  Met r o,  182 Wi s.  2d 616,  632,  514 N. W. 2d 707 
( 1994) ,  we concl ude t hat  " shal l "  has a mandat or y  meani ng wi t hi n 
§ 51. 30( 4) ( a) .   
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t hi s def i ni t i on of  " r egi st r at i on r ecor ds"  because t he of f i cer  

cr eat i ng t he st at ement  of  emer gency det ent i on " pr ovi d[ es]  

ser vi ces t o .  .  .  i ndi v i dual s"  i n r egar d t o ment al  i l l ness.   I d.   

The of f i cer  pr ovi des ser vi ces i n at  l east  t wo r espect s:   ( 1)  as 

r equi r ed by Wi s.  St at .  § 51. 15( 4) ( a) ,  t he of f i cer  f i l l s  out  and 

si gns t he st at ement  of  emer gency det ent i on f or m,  t her eby 

r el ayi ng i mpor t ant  f act ual  i nf or mat i on t hat  t he per son who i s i n 

need of  assi st ance may not  be abl e t o pr ovi de t o t he t r eat ment  

f aci l i t y ;  and ( 2)  as r equi r ed by § 51. 15( 2) ,  t he of f i cer  ei t her  

t r anspor t s t he i ndi v i dual  t o a st at e t r eat ment  f aci l i t y ,  or  

ar r anges f or  t he i ndi v i dual  t o be t r anspor t ed t o a st at e 

t r eat ment  f aci l i t y .   The t r anspor t  al so benef i t s t he t r eat ment  

f aci l i t y ,  as wel l  as t he i ndi v i dual .   These ser vi ces t hat  t he 

of f i cer  pr ovi des cause t he st at ement s of  emer gency det ent i on t o 

f i t  squar el y wi t hi n t he Ment al  Heal t h Act ' s  descr i pt i on of  

" r egi st r at i on r ecor ds. "   § 51. 30( 1) ( am) .  

¶21 Wat t on cont ends,  however ,  t hat  not wi t hst andi ng t he 

i ncl usi on of  some st at ement s of  emer gency det ent i on wi t hi n t he 

c l assi f i cat i on of  " r egi st r at i on r ecor ds, "  t he r ecor ds he seeks 

ar e not  " t r eat ment  r ecor ds"  because t hey ar e not  bei ng 

" mai nt ai ned"  by a " t r eat ment  f ac i l i t y"  or  a " depar t ment "  of  t he 

t ype l i s t ed i n Wi s.  St at .  § 51. 30( 1) ( b) .   Wat t on asser t s t hat  

t hese r ecor ds ar e " mai nt ai ned"  by t he Ci t y of  Mi l waukee Pol i ce 

Depar t ment .   Wat t on concedes t hat  ch.  51 pr ecl udes hi m f r om 

obt ai ni ng t he st at ement s of  emer gency det ent i on t hat  ar e 

physi cal l y i n t he possessi on of  a t r eat ment  f aci l i t y .   However ,  

he cont ends t hat  ch.  51 does not  pr ecl ude hi m f r om obt ai ni ng 
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st at ement s of  emer gency det ent i on i n t he physi cal  possessi on of  

t he pol i ce depar t ment .   Wat t on r easons t hat ,  al t hough t he copi es 

of  st at ement s of  emer gency det ent i on kept  wi t hi n t he pol i ce 

depar t ment  ar e dupl i cat e copi es of  t he st at ement s mai nt ai ned by 

t he t r eat ment  f aci l i t y ,  t he or i gi nal  and i t s dupl i cat e do not  

war r ant  t he same t r eat ment  under  t he st at ut es.   We di sagr ee.  

¶22 The pl ai n l anguage of  ch.  51 coupl ed wi t h our  

obl i gat i on t o const r ue st at ut es t o avoi d absur d r esul t s causes 

us t o concl ude t hat  copi es of  st at ement s of  emer gency det ent i on 

i n t he possessi on of  t he pol i ce depar t ment  do not  l ose t hei r  

c l assi f i cat i on as r ecor ds " mai nt ai ned"  by a t r eat ment  f aci l i t y .   

Accor di ngl y,  t he copi es of  t he s t at ement s of  emer gency det ent i on 

i n t he possessi on of  t he pol i ce depar t ment  cont i nue t o be 

" t r eat ment  r ecor ds"  exempt  f r om di scl osur e.    

¶23 Fi r st ,  Wi s.  St at .  § 51. 15( 4) ( b)  st at es t hat  t he 

t r eat ment  f aci l i t y  may,  wi t hi n i t s di scr et i on,  al t er  t he 

st at ement  of  emer gency det ent i on t he of f i cer  compl et es and f i l es  

wi t h t he f aci l i t y .   The f aci l i t y  t hen f i l es t he or i gi nal  

st at ement  of  emer gency det ent i on and t he suppl ement  t o t hat  

st at ement ,  i f  any,  wi t h t he cour t  havi ng j ur i sdi ct i on i n t he 

count y i n whi ch t he of f i cer  t ook t he per son i nt o cust ody.   

Sect i on 51. 15( 4) ( b)  pr ovi des i n r el evant  par t :    

( b)  Upon del i ver y of  t he i ndi v i dual  [ t o t he 
t r eat ment  f aci l i t y  and]  .  .  .  [ i ] f  t he i ndi v i dual  i s 
det ai ned,  t he t r eat ment  di r ect or  or  hi s or  her  
desi gnee may suppl ement  i n wr i t i ng t he st at ement  f i l ed 
by t he l aw enf or cement  of f i cer  .  .  . ,  and shal l  
desi gnat e whet her  t he subj ect  i ndi v i dual  i s  bel i eved 
t o be ment al l y i l l ,  devel opment al l y di sabl ed or  dr ug 
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dependent ,  i f  no desi gnat i on was made by t he l aw 
enf or cement  of f i cer  .  .  .  .   The t r eat ment  di r ect or  or  
desi gnee shal l  t hen pr ompt l y f i l e t he or i gi nal  
st at ement  t oget her  wi t h any suppl ement al  st at ement  and 
not i f i cat i on of  det ent i on wi t h t he cour t  havi ng 
pr obat e j ur i sdi ct i on i n t he count y i n whi ch t he 
i ndi v i dual  was t aken i nt o cust ody.   

When t he t r eat ment  f aci l i t y  has t he or i gi nal  and copi es of  t he 

st at ement  of  emer gency det ent i on and i t  f i l es t he or i gi nal  wi t h 

t he cour t ,  t he copi es t he t r eat ment  f aci l i t y  r et ai ns do not  

change t hei r  char act er .   They cont ai n t he same conf i dent i al  

ment al  heal t h i nf or mat i on as t hey di d when al l  t he document s 

wer e physi cal l y i n t he hands of  t he t r eat ment  f aci l i t y ,  and t he 

concer n f or  mai nt ai ni ng t hei r  conf i dent i al i t y  r emai ns t he same.    

¶24 The obl i gat i ons t hat  Wi s.  St at .  § 51. 15( 4) ( b)  pl aces 

on t r eat ment  f aci l i t y  di r ect or s or  t hei r  desi gnees wi t h r espect  

t o st at ement s of  emer gency det ent i on i ndi cat e t hat  t he copi es of  

t he st at ement s of  emer gency det ent i on i n t he possessi on of  t he 

Ci t y of  Mi l waukee Pol i ce Depar t ment  ar e never t hel ess r ecor ds 

" mai nt ai ned"  by t he t r eat ment  f aci l i t y .   For  exampl e,  f aci l i t y  

di r ect or s or  t hei r  desi gnees ar e char ged wi t h suppl ement i ng t he 

r ecor d f i l ed by t he pol i ce of f i cer ,  i f  needed,  and wi t h f i l i ng 

t he st at ement  of  emer gency det ent i on and any suppl ement  wi t h t he 

appr opr i at e c i r cui t  cour t ,  § 51. 15( 4) ( b) ,  t her eby mai nt ai ni ng 

t he st at ement  i n t he f or m most  hel pf ul  t o t he c i r cui t  cour t . 14  

                                                 
14 Al t hough t he t r eat ment  f aci l i t y  i s  st at ut or i l y  per mi t t ed 

t o suppl ement  t he st at ement  of  emer gency det ent i on as i t  deems 
necessar y bef or e submi t t i ng t he st at ement  t o a cour t ,  t he 
t r eat ment  f aci l i t y  i s  not  obl i gat ed al so t o suppl ement  t he copy 
of  t he st at ement  of  emer gency det ent i on t hat  t he pol i ce 
depar t ment  r et ai ns.  
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I n cont r ast ,  t he Ci t y of  Mi l waukee Pol i ce Depar t ment  i s not  

char ged wi t h any obl i gat i on wi t h r espect  t o st at ement s of  

emer gency det ent i on,  af t er  t he or i gi nal  st at ement s have been 

del i ver ed t o t he det ent i on or  t r eat ment  f aci l i t y .   The pol i ce 

depar t ment  r et ai ns a copy mer el y t o keep t r ack of  t r anspor t  

cost s and whet her  t he Depar t ment  of  Heal t h and Fami l y Ser vi ces,  

pur suant  t o Wi s.  St at .  § 51. 20( 14) ,  has r ei mbur sed t he pol i ce 

depar t ment  f or  t hose cost s. 15    

¶25 Second,  Wi s.  St at .  § 51. 30 evi dences t he l egi s l at ur e' s 

deci s i on t o keep ment al  heal t h t r eat ment  i nf or mat i on 

conf i dent i al .   See Bi l l y  Jo W.  v.  Met r o,  182 Wi s.  2d 616,  632,  

514 N. W. 2d 707 ( 1994) .   As we have expl ai ned,  t her e i s a " st r ong 

[ l egi s l at i ve]  i nt er est  i n keepi ng pr i vat e t he det ai l s of  an 

i ndi v i dual ' s ment al  and emot i onal  condi t i on. "   I d.   The 

conf i dent i al i t y  pr ovi s i ons of  ch.  51 ar e not  desi gned t o pr ot ect  

pi eces of  paper ;  t hey ar e desi gned t o pr ot ect  i nf or mat i on about  

i ndi v i dual s who r ecei ve ment al  heal t h car e ser vi ces.   

Accor di ngl y,  we woul d of f er  an absur d i nt er pr et at i on of  

                                                 
15 Wi sconsi n St at .  § 51. 20( 14)  pr ovi des i n r el evant  par t :  

Tr anspor t at i on;  expenses.   The sher i f f  or  any l aw 
enf or cement  of f i cer  shal l  t r anspor t  an i ndi v i dual  who 
i s t he subj ect  of  a pet i t i on and execut e t he 
commi t ment  .  .  .  .   The di r ect or  of  t he count y  
depar t ment  under  s.  51. 42 or  51. 437 may r equest  t he 
sher i f f  t o pr ovi de t r anspor t at i on f or  a subj ect  
i ndi v i dual  or  may ar r ange any ot her  met hod of  
t r anspor t at i on whi ch i s f easi bl e.   The count y 
depar t ment  may pr ovi de r ei mbur sement  f or  t he 
t r anspor t at i on cost s f r om i t s budget ed oper at i ng 
f unds.  
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§ 51. 30( 1) ( b) ,  whi ch descr i bes t r eat ment  r ecor ds,  i f  we wer e t o 

concl ude t hat  t he copi es of  st at ement s of  emer gency det ent i on 

physi cal l y kept  at  t he Ci t y of  Mi l waukee Pol i ce Depar t ment  ar e 

not  " t r eat ment  r ecor ds"  s i mpl y because t hose dupl i cat e copi es 

ar e not  i n t he physi cal  possessi on of  a t r eat ment  f aci l i t y  or  

anot her  depar t ment  l i s t ed i n § 51. 30( 1) ( b) .   Such an 

i nt er pr et at i on woul d not  pr ot ect  t he conf i dent i al i t y  of  ment al  

heal t h i nf or mat i on about  i ndi v i dual s.   Accor di ngl y,  we concl ude 

t hat  st at ement s of  emer gency det ent i on i n t he possessi on of  a 

t r eat ment  f aci l i t y ,  or  a depar t ment  l i s t ed i n § 51. 30,  or  i n t he 

possessi on of  t he pol i ce depar t ment ,  ar e " t r eat ment  r ecor ds"  

wi t hi n t he meani ng of  § 51. 30( 1) ( b) .    

¶26 Wat t on acknowl edges t hat  ch.  51 pr ohi bi t s hi m f r om 

obt ai ni ng t he st at ement s of  emer gency det ent i on kept  by t he 

t r eat ment  f aci l i t y  absent  wr i t t en i nf or med consent  or  a cour t  

or der ;  however ,  he ar gues t hat  ch.  51 does not  pr ohi bi t  hi m f r om 

obt ai ni ng t he st at ement s of  emer gency det ent i on kept  by t he 

pol i ce depar t ment .   As we have expl ai ned,  Wat t on' s 

i nt er pr et at i on i s cont r ar y t o t he conf i dent i al i t y  pr ovi s i ons of  

ch.  51 and,  i f  appl i ed,  woul d l ead t o an absur d r esul t .   We 

avoi d st at ut or y i nt er pr et at i ons t hat  l ead t o absur d r esul t s.   

See,  e. g. ,  Kal al ,  271 Wi s.  2d 633,  ¶46.   I n any event ,  as we 
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have r ecount ed,  t he pl ai n meani ng of  t he pr ovi s i ons of  ch.  51 do 

not  per mi t  such an i nt er pr et at i on. 16   

¶27 Our  anal ysi s of  ch.  51 shows t hat  st at ement s of  

emer gency det ent i on ar e " t r eat ment  r ecor ds. "   The Ment al  Heal t h 

Act  speci f i cal l y exempt s such r ecor ds f r om di scl osur e,  

desi gnat i ng t hem as " conf i dent i al  and .  .  .  pr i v i l eged t o t he 

subj ect  i ndi v i dual . "   Wi s.  St at .  § 51. 30( 4) .   Accor di ngl y,   t he 

cust odi an has succeeded i n showi ng t hat  t he st at ement s of  

emer gency det ent i on wi t hhel d by t he Ci t y of  Mi l waukee Pol i ce 

Depar t ment  f i t  wi t hi n a st at ut or y exempt i on f r om di scl osur e set  

out  i n Wi s.  St at .  § 19. 35( 1) ( a)  and Wi s.  St at .  § 19. 36( 1) .   

                                                 
16 Al t hough t he pl ai n meani ng of  t he open r ecor ds l aw and of  

ch.  51 suppor t  our  i nt er pr et at i on,  we obser ve t hat  t he 
l egi s l at i ve hi st or y of  t he open r ecor ds l aw al so suppor t s our  
i nt er pr et at i on.   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  
Dane Count y,  2004 WI  58,  ¶51,  271 Wi s.  2d 633,  681 N. W. 2d 110 
( st at i ng t hat  we may consul t  l egi s l at i ve sour ces,  even when a 
st at ut e i s not  ambi guous,  t o " conf i r m or  ver i f y a pl ai n- meani ng 
i nt er pr et at i on" ) .   Wi sconsi n' s exi st i ng open r ecor ds l aw,  Wi s.  
St at .  §§ 19. 31–39,  was cr eat ed i n 1981.   The Legi s l at i ve 
Ref er ence Bur eau' s anal ysi s of  t he bi l l  cr eat i ng t he open 
r ecor ds l aw st at ed t hat ,  whi l e " t he r i ght  of  i nspect i on i s 
r ei nf or ced"  by t he bi l l ,  such a r i ght  i s  l i mi t ed by " speci f i c  
l aws, "  such as chapt er  51,  f or bi ddi ng access t o cer t ai n r ecor ds:  

Thi s bi l l  r ecodi f i es,  c l ar i f i es and ampl i f i es 
st at e l aw concer ni ng access t o publ i c r ecor ds.   .  .  .   
Al t hough t her e i s a pr esumpt i on i n f avor  of  publ i c 
access,  cer t ai n except i ons t o t he r i ght  of  access have 
become accept ed .  .  .  .   Such except i ons i ncl ude 
i nst ances i n whi ch r ecor ds ar e expr essl y c l osed by 
speci f i c  l aws.   

Dr af t i ng Fi l e f or  ch.  335,  Laws of  1981,  Anal ysi s by t he 
Legi s l at i ve Ref er ence Bur eau of  1981 S. B.  250,  Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi s.    
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Cor r espondi ngl y,  Wat t on has not  succeeded i n showi ng t hat  he has 

a " c l ear  l egal  r i ght "  t o t he st at ement s of  det ent i on,  as t he 

st andar d f or  t he gr ant i ng of  a wr i t  of  mandamus r equi r es. 17  

Gr eer ,  287 Wi s.  2d 795,  ¶6.   Consequent l y,  we r ever se t he cour t  

of  appeal s and uphol d t he c i r cui t  cour t ' s  deni al  of  Wat t on' s 

pet i t i on f or  a wr i t  of  mandamus. 18 

¶28 Because we concl ude t hat  t he Ment al  Heal t h Act  by i t s 

t er ms def i nes s t at ement s of  emer gency det ent i on as " t r eat ment  

r ecor ds, "  whi ch i t  expr essl y exempt s f r om di scl osur e wi t hout  

wr i t t en i nf or med consent  or  a cour t  or der ,  we need not  addr ess 

Wat t on' s ar gument  t hat  t he bal ance of  i nt er est s bet ween 

Wi sconsi n' s pol i cy of  open gover nment  and Gr ay' s i nt er est s i n 

keepi ng hi s ment al  heal t h r ecor ds pr i vat e t i ps i n f avor  of  

di scl osur e.   See Wozni cki ,  202 Wi s.  2d 178.  

                                                 
17 Because Wat t on has f ai l ed t o show t hat  he sat i sf i es t he 

f i r st  of  t he f our  pr er equi s i t es t o mandamus,  we do not  consi der  
whet her  he sat i s f i es t he ot her  t hr ee:   t he cust odi an has a pl ai n 
dut y t o di scl ose t he r ecor ds he seeks;  subst ant i al  damages woul d 
r esul t  i f  t he pet i t i on f or  t he wr i t  wer e deni ed;  and Wat t on has 
no ot her  adequat e r emedy at  l aw.   Gr eer ,  287 Wi s.  2d 795,  ¶6.   
Fur t her mor e,  Wat t on may i ndeed have anot her  r emedy at  l aw,  
pur suant  t o Wi s.  St at .  § 51. 30( 4) ( a) 4.  

18 I n addi t i on t o r ever si ng t he ci r cui t  cour t ' s  deni al  of  
Wat t on' s pet i t i on,  t he cour t  of  appeal s al so uphel d t he c i r cui t  
cour t ' s  concl usi on t hat  t he 41 days i t  t ook t he Ci t y of  
Mi l waukee Pol i ce Depar t ment  t o r espond t o Wat t on' s r ecor ds 
r equest  compl i ed wi t h t he r equi r ement  i n Wi s.  St at .  
§ 19. 35( 4) ( a)  t hat  a gover nment al  ent i t y r espond t o a r equest  
f or  r ecor ds " as soon as pr act i cabl e and wi t hout  del ay. "   Wat t on 
di d not  appeal  t he cour t  of  appeal s deci s i on wi t h r espect  t o 
compl i ance wi t h § 19. 35( 4) ( a) ;  t her ef or e,  we do not  consi der  
t hat  i ssue.   
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¶29 We al so not e t hat  our  deci s i on does not  necessar i l y  

t hwar t  Wat t on' s at t empt  t o obt ai n Gr ay' s st at ement s of  emer gency 

det ent i on.   As pr ovi ded i n Wi s.  St at .  § 51. 30( 4) ( a) 4,  Wat t on may 

pet i t i on t he appr opr i at e c i r cui t  cour t  f or  an or der  compel l i ng 

r el ease of  t he st at ement s.   Beyond what  we have j ust  st at ed,  we 

expr ess no opi ni on wi t h r espect  t o t he i ssuance of  such an 

or der .   I f  Wat t on chooses t o seek a § 51. 30( 4) ( a) 4 or der ,  we 

l eave i t  t o t he sound di scr et i on of  t he c i r cui t  cour t  t o gr ant  

Wat t on' s mot i on f or  an or der ,  deny Wat t on' s mot i on,  or  t o gr ant  

t he mot i on i n par t ,  per mi t t i ng onl y par t i al  di scl osur e of  t he 

st at ement s of  emer gency det ent i on.    

I I I .   CONCLUSI ON 

¶30 The i ssue pr esent ed i s whet her ,  upon an open r ecor ds 

r equest  t o t he Ci t y of  Mi l waukee Pol i ce Depar t ment ,  pr ovi s i ons 

of  t he Ment al  Heal t h Act ,  ch.  51 of  t he Wi sconsi n St at ut es,  

pr ecl ude di scl osur e of  dupl i cat e copi es of  st at ement s of  

emer gency det ent i on t hat  ar e i n t he possessi on of  t he pol i ce 

depar t ment ,  absent  wr i t t en i nf or med consent  or  a cour t  or der .   

We concl ude t hat  i t  does;  and t her ef or e,  we r ever se t he deci s i on 

of  t he cour t  of  appeal s.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶31 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

t hat  t he r ecor ds at  i ssue i n t he i nst ant  case ar e " t r eat ment  

r ecor ds"  and ar e subj ect  t o t he conf i dent i al i t y  and pr i v i l ege 

pr ovi s i ons of  Wi s.  St at .  § 51. 30( 4) . 1  

¶32 The maj or i t y opi ni on pur por t s t o r each t hi s r esul t  by 

r el y i ng on t he " pl ai n l anguage"  of  t he st at ut or y def i ni t i on of  

t r eat ment  r ecor ds i n § 51. 30( 1) ( b) .   I t  does not .   The hol di ng 

i n t he maj or i t y opi ni on i s at  odds wi t h t he t ext  of  

§ 51. 30( 1) ( b) .    

¶33 " Tr eat ment  r ecor ds"  ar e def i ned i n Wi s.  St at .  

§ 51. 30( 1) ( b)  by how t hey ar e cr eat ed and by whom t hey ar e 

mai nt ai ned.   The st at ut or y def i ni t i on of  t r eat ment  r ecor ds i s as 

f ol l ows:   

" Tr eat ment  r ecor ds"  i ncl ude t he r egi st r at i on and al l  
ot her  r ecor ds t hat  ar e cr eat ed i n t he cour se of  
pr ovi di ng ser vi ces t o i ndi v i dual s f or  ment al  
i l l ness .  .  .  and t hat  ar e mai nt ai ned by t he 
[ Depar t ment  of  Heal t h Ser vi ces] ,  by count y depar t ment s 
under  s.  51. 42 or  51. 437 and t hei r  st af f s,  and by 
t r eat ment  f aci l i t i es ( emphasi s added) .  

¶34 I n t he i nst ant  case,  t he or i gi nal  r ecor d at  i ssue 

undi sput edl y was mai nt ai ned by a t r eat ment  f aci l i t y .   

Consequent l y,  t he or i gi nal  r ecor d f i t s  t he st at ut or y def i ni t i on 

of  a " t r eat ment  r ecor d. "     

¶35 Wat t on,  however ,  sought  a copy of  t hat  t r eat ment  

r ecor d f r om t he pol i ce depar t ment .   No t r eat ment  f aci l i t y  ( or  

                                                 
1 Wi sconsi n St at .  § 51. 30( 4) ( a)  pr ovi des t hat  except  as 

ot her wi se st at ed,  " al l  t r eat ment  r ecor ds shal l  r emai n 
conf i dent i al  and ar e pr i v i l eged t o t he subj ect  
i ndi v i dual .  .  .  .  "   The r ecor d at  i ssue does not  f al l  wi t hi n 
any of  t he except ed pr ovi s i ons set  f or t h i n § 51. 30( 4) .    
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ot her  ent i t y enumer at ed i n Wi s.  St at .  § 51. 30( 1) ( b) )  

" mai nt ai ned"  t he copy of  t he t r eat ment  r ecor d t hat  was i n t he 

possessi on of  t he pol i ce depar t ment .   The copy was j ust  on f i l e 

wi t h t he pol i ce depar t ment  f or  pol i ce depar t ment  admi ni st r at i ve 

pur poses.    

¶36 Conf usi ngl y,  t he maj or i t y opi ni on appear s t o concl ude 

at  ¶24 t hat  t he copy of  t he t r eat ment  r ecor d on f i l e wi t h t he 

pol i ce depar t ment  i s " mai nt ai ned"  by t he t r eat ment  f aci l i t y ,  

because t r eat ment  f aci l i t y  di r ect or s or  t hei r  desi gnees ar e 

char ged by st at ut e wi t h suppl ement i ng t he or i gi nal  r ecor d t hat  

t he t r eat ment  f aci l i t y  possesses.   The maj or i t y opi ni on' s 

r easoni ng i s odd.   The obl i gat i on of  t r eat ment  f aci l i t y  

di r ect or s or  t hei r  desi gnees t o suppl ement  t he or i gi nal  r ecor d 

on f i l e wi t h t he t r eat ment  f aci l i t y  shows onl y what  Wat t on 

al r eady concedes——t hat  t he or i gi nal  r ecor d on f i l e wi t h t he 

t r eat ment  f aci l i t y  i s  " mai nt ai ned"  by t he t r eat ment  f aci l i t y .   

The quest i on i n t he i nst ant  case i s whet her  t he copy of  t he 

r ecor d on f i l e wi t h t he pol i ce depar t ment  al so i s " mai nt ai ned"  

by t he t r eat ment  f aci l i t y .   The maj or i t y opi ni on concedes,  as i t  

must ,  t hat  t r eat ment  f aci l i t y  di r ect or s or  t hei r  desi gnees ar e 

not  st at ut or i l y  r equi r ed t o suppl ement  copi es of  t r eat ment  

r ecor ds t hat  happen t o be on f i l e wi t h t he pol i ce depar t ment  or  

any ot her  ent i t y. 2   

¶37 Consequent l y,  t he copy of  t he t r eat ment  r ecor d f i l ed 

wi t h t he pol i ce depar t ment  was not  i n t he possessi on of ,  or  

suppl ement ed or  i n any ot her  sense " mai nt ai ned"  by,  a t r eat ment  

                                                 
2 Maj or i t y op. ,  ¶24 n. 14.   
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f aci l i t y .   The copy of  t he t r eat ment  r ecor d t hus does not  f al l  

wi t hi n t he t ext  of  § 51. 30( 1) ( b) ;  t he copy was not  mai nt ai ned by 

any of  t he st at ut or i l y  enumer at ed per sons or  ent i t i es.   The 

maj or i t y opi ni on er r s i n concl udi ng t hat  copi es of  st at ement s of  

emer gency det ent i on i n t he possessi on of  t he pol i ce depar t ment  

ar e r ecor ds " mai nt ai ned"  by a t r eat ment  f aci l i t y .    

¶38 The maj or i t y opi ni on' s r epeat ed st at ement s t hat  i t  

r el i es on t he pl ai n l anguage of  t he st at ut e t o hol d t hat  a copy 

of  a t r eat ment  r ecor d f i l ed wi t h t he pol i ce depar t ment  i s 

mai nt ai ned by t he t r eat ment  f aci l i t y3 make no sense i n l i ght  of  

t he t ext  of  t he st at ut e.  

¶39 I ndeed,  t he maj or i t y opi ni on i mpl i c i t l y  concedes as 

much when i t  acknowl edges t hat  i t  must  l ean on t he " absur d 

r esul t s"  doct r i ne i n deci di ng t he pr esent  case. 4  The doct r i ne 

t hat  a st at ut e wi l l  not  be i nt er pr et ed t o r each an absur d r esul t  

i s  used t o avoi d i nt er pr et i ng a st at ut e i n accor dance wi t h i t s 

                                                 
3 See,  e. g. ,  maj or i t y op. ,  ¶22,  25,  26 & n. 16.   

4 See i d. ,  ¶22.    
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pl ai n l anguage or  i s used when a st at ut e i s subj ect  t o mor e t han 

one r easonabl e i nt er pr et at i on. 5  

¶40 The maj or i t y opi ni on need not  st r et ch ei t her  t he t ext  

of  Wi s.  St at .  § 51. 30( b)  or  l ogi c t o ar r i ve at  t he cor r ect  

i nt er pr et at i on of  t he st at ut e at  i ssue.   The maj or i t y opi ni on 

shoul d be r el y i ng ( as i t  somet i mes does)  on t he pur pose of  t he 

st at ut e der i ved f r om i t s cont ext  and l egi s l at i ve hi st or y6 and t he 

consequences of  var i ous i nt er pr et at i ons, 7 wi t hout  decept i vel y 

char act er i z i ng i t s anal ysi s as a " pl ai n l anguage"  anal ysi s.    

                                                 
5 See Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  ¶32,  

293 Wi s.  2d 123,  717 N. W. 2d 258 ( " Al t hough t he meani ng of  t he 
st at ut e appear s t o be pl ai n,  a l i t er al  appl i cat i on of  t he 
l anguage woul d be absur d. " ) ;  Sei der  v.  O' Connel l ,  2000 WI  76,  
¶32,  236 Wi s.  2d 211,  612 N. W. 2d 659 ( " As a gener al  r ul e,  cour t s 
appl y t he or di nar y and accept ed meani ng of  l anguage i n st at ut es,  
unl ess i t  l eads t o an absur d r esul t . " )  ( i nt er nal  c i t at i on 
omi t t ed) ;  St at e v.  Del aney,  2003 WI  9,  ¶15,  259 Wi s.  2d 77,  658 
N. W. 2d 416 ( " [ W] e may const r ue a c l ear  and unambi guous st at ut e 
i f  a l i t er al  appl i cat i on woul d l ead t o an absur d or  unr easonabl e 
r esul t . " )  ( quot at i on mar ks and ci t at i on omi t t ed) ;  Ri ce v.  
Ashl and Count y,  108 Wi s.  189,  192,  84 N. W.  189 ( 1900)  ( " [ I ] f ,  
v i ewi ng a st at ut e f r om t he st andpoi nt  of  t he l i t er al  sense of  
i t s  l anguage,  i t  i s  unr easonabl e or  absur d,  an obscur i t y of  
meani ng exi st s,  cal l i ng f or  j udi c i al  const r uct i on. " ) .  

See al so 2A Nor man J.  Si nger  & J. D.  Shambi e Si nger ,  
St at ut es and St at ut or y Const r uct i on ( 7t h ed.  2007)  § 45: 12,  at  
101,  107)  ( " I t  i s  f undament al ,  however ,  t hat  depar t ur e f r om t he 
l i t er al  const r uct i on of  a st at ut e i s j ust i f i ed when such 
const r uct i on woul d pr oduce an absur d and unj ust  r esul t  and woul d 
c l ear l y be i nconsi st ent  wi t h t he pur poses and pol i c i es of  t he 
act  i n quest i on.  .  .  .   I f  one r easonabl e i nt er pr et at i on of  a 
st at ut e y i el ds absur d r esul t s whi l e t he ot her  i nt er pr et at i on 
y i el ds no such absur di t i es,  t he l at t er  i nt er pr et at i on i s  
pr ef er r ed. " )  ( f oot not es omi t t ed) .    

6 See maj or i t y op. ,  ¶25.  

7 See i d. ,  ¶22.  
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¶41 I  agr ee t hat  i n det er mi ni ng t he meani ng of  a st at ut e,  

a cour t  t ur ns f i r st  t o t he t ext  of  t he st at ut e.   However ,  t he 

cour t ' s  i nqui r y i s not  l i mi t ed t o t he t ext  of  t he st at ut or y 

pr ovi s i on.   A cour t  consi der s t he st at ut e' s pur pose, 8 any r el at ed 

pr ovi s i ons or  st at ut es, 9 pr i or  case l aw i nt er pr et i ng t he 

st at ut e, 10 st at ut or y hi st or y, 11 l egi s l at i ve hi st or y, 12 r ul es ( al so 

known as maxi ms or  canons)  of  st at ut or y i nt er pr et at i on, 13 and 

ot her  avai l abl e per suasi ve mat er i al .   I n doi ng so,  a cour t  ai ms 

                                                 
8 See,  e. g. ,  Raci ne Har l ey- Davi dson,  I nc.  v.  St at e Di v.  of  

Hear i ngs & Appeal s,  2006 WI  86,  ¶92,  292 Wi s.  2d 549,  717 
N. W. 2d 184 ( 2006)  ( const r ui ng t he st at ut e' s t er ms t o be 
consi st ent  wi t h i t s expr ess pur pose) ;  St at e v.  Hayes,  2004 WI  
80,  ¶39,  273 Wi s.  2d 1,  681 N. W. 2d 203 ( 2004)  ( " We t her ef or e 
t ur n t o an anal ysi s of  t he pur pose[  ]  .  .  .  of  t he st at ut e t o 
det er mi ne t he i nt er pr et at i on t hat  gi ves t he st at ut e i t s i nt ended 
ef f ect . " ) .  

9 See,  e. g. ,  Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶82 
( exami ni ng ot her  st at ut or y pr ovi s i ons t o det er mi ne t he meani ng 
of  t he st at ut e bef or e t he cour t ) ;  Hayes,  273 Wi s.  2d 1,  ¶18 
( r equi r i ng t hat  t he st at ut e " be vi ewed i n t he cont ext  of  [ t he 
chapt er ]  as a whol e" ) .  

10 See,  e. g. ,  St at e v.  Rober t  K. ,  2005 WI  152,  ¶30,  286 
Wi s.  2d 143,  706 N. W. 2d 257 ( 2005)  ( consi der i ng case l aw as 
r el evant  i n i nt er pr et i ng a st at ut e) .  

11 See,  e. g. ,  Ri char ds v.  Badger  Mut .  I ns.  Co. , 2008 WI  52,  
¶22;  ___ Wi s.  2d ___,  749 N. W. 2d 581 ( st r angel y v i ewi ng 
st at ut or y hi st or y as par t  of  t he pl ai n meani ng st at ut or y  
anal ysi s) .  

12 See,  e. g. ,  Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶81 
( Wi s.  2006)  ( exami ni ng t he l egi sl at i ve hi st or y of  t he st at ut e t o 
det er mi ne i t s meani ng) ;  Rober t  K. ,  286 Wi s.  2d 143,  ¶29 
( di scussi ng t he l egi s l at i ve hi st or y,  i ncl udi ng t he dr af t i ng 
r ecor ds,  of  a st at ut e t o det er mi ne i t s meani ng) .  

13 St at e v.  Popenhagen,  2008 WI  55,  ¶42,  ___ Wi s.  2d ___ 749 
N. W. 2d 611 ( appl y i ng t hr ee r ul es of  st at ut or y i nt er pr et at i on) .  
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t o gi ve ef f ect  t o t he l egi s l at i ve i nt ent ,  as t he maj or i t y 

opi ni on r ecogni zes. 14 

¶42 As I  see t hi s case,  Wi s.  St at .  § 51. 30( 1) ( b)  def i ni ng 

t r eat ment  r ecor ds cannot  be r ead i n a way t hat  def eat s t he 

pur pose of  § 51. 30( 4) ,  whi ch i s t o mai nt ai n t he conf i dent i al i t y  

of  cer t ai n r ecor ds.   The l egi s l at ur e coul d not  have i nt ended 

t hat  § 51. 30( 1) ( b)  be i nt er pr et ed i n a way t hat  under mi nes or  

c i r cumvent s t he car ef ul l y dr af t ed l egi s l at i ve pr ovi s i ons set  

f or t h i n § 51. 30( 4)  l i mi t i ng access t o t r eat ment  r ecor ds. 15  

Because t he r ecor d at  i ssue i n t he i nst ant  case i s a copy of  

anot her  r ecor d t hat  i ndi sput abl y f al l s  wi t hi n § 51. 30( 1) ( b) ' s 

def i ni t i on of  " t r eat ment  r ecor ds, "  and i s i n t he pol i ce 

depar t ment  sol el y f or  admi ni st r at i ve cost - account i ng pur poses 

                                                 
14 See maj or i t y op. ,  ¶16.  

St at e v.  Hayes,  273 Wi s.  2d 1,  ¶16 ( 2004)  ( " Addi t i onal  
sour ces of  l egi s l at i ve i nt ent  such as t he cont ext ,  hi st or y,  
scope,  and obj ect i ve of  t he st at ut e,  i ncl udi ng t he consequences 
of  al t er nat i ve i nt er pr et at i ons,  i l l umi nat e t he i nt ent  of  t he 
l egi s l at ur e. " ) .  

15 See Popenhagen,  2008 WI  55,  ¶87 ( " The l egi s l at ur e coul d 
not  have i nt ended t hat  t he st at ut e woul d be i nt er pr et ed i n such 
a way t o al l ow ci r cumvent i on of  t he car ef ul l y dr af t ed 
l egi s l at i ve r equi r ement s and saf eguar ds .  .  .  . " ) .   
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r el at i ng t o t r anspor t at i on of  per sons,  t he copy must  f al l  wi t hi n 

t he scope of  § 51. 30( 4) ,  l i mi t i ng access t o " t r eat ment  r ecor ds. "    

¶43 I  wr i t e separ at el y t o set  f or t h a mor e f or t hr i ght  

st at ut or y i nt er pr et at i on.  

¶44 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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