2008 W 74

SUPREME COURT OF W SCONSI N

Case No. : 2006AP3092

COWPLETE TI TLE:

M chael J. Watton d/b/a Watton Law G oup,

Petitioner-Appel | ant,
V.

Nanette H Hegerty Chief of Police and as

of ficial custodian of records for the Gty of

M | waukee Pol i ce Departnent,
Respondent - Respondent - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2007 W App 267
Reported at: 306 Ws. 2d 542, 744 N.W2d 619
(Ct. App. 2007-Published)

OPI NI ON FI LED: July 1, 2008
SUBM TTED ON BRI EFS:
ORAL  ARGUMENT: April 4, 2008

SOURCE OF APPEAL:

CourRT: Crcuit
COUNTY: M | waukee
JUupGE: Clare Fi orenza
JUSTI CES:
CONCURRED: ABRAHANMVSON, C.J., concurs (opinion filed).

BRADLEY, J., joins concurrence.
DI SSENTED:

NoT PARTI CI PATI NG.

ATTORNEYS:

For the respondent-respondent-petitioner the cause was
argued by Melanie R Swank, assistant city attorney, wth whom
on the briefs was Grant F. Langley, city attorney, M| waukee.

For the petitioner-appellant there was a brief by M chael
J. Watton, Mchael J. Maloney, and Watton Law G oup, M | waukee,
and oral argunment by M chael J. Watton.

An amcus brief was filed by Maureen Mdynn Flanagan,
assistant attorney general, and J.B. Van Hollen, attorney
general, on behalf of the Wsconsin Departnment of Justice.

An am cus brief was filed by James G Godl ewski, Neenah, on
behal f of the Governnent Lawyers Division of the State Bar and
I nternational Minicipal Lawers Association, and oral argunent
by Janmes G Godl ewski .



2008 W 74
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.
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STATE OF W SCONSI N ) I N SUPREME COURT

M chael J. Watton d/b/a Watton Law G oup,

Peti ti oner- Appel | ant, FI LED

V.
JuL 1, 2008

Nannette H Hegerty, Chief of Police and as

official custodian of records for the City of David R Schanker

M | waukee Police Department, Gerk of Supreme Court

Respondent - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeal s! reversing a circuit court? order denying
M chael J. Watton's petition for a wit of mandanus. WAt t on
filed a petition for a wit of mandanus to conpel the production

of statements of enmergency detention® kept by the City of

L watton v. Hegerty, 2007 W App 267, 306 Ws. 2d 542, 744
N. W 2d 619.

2 The Honorable O are L. Fiorenza, presided.

3 Statenents of emergency detention are created pursuant to
Ws. Stat. 8 51.15(1)(a) and (4)(a) (2005-06). Those sections
provi de, respectively, in relevant part:
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(1) Basis for detention. (a) A |aw enforcenent
officer or other person authorized to take a child
into custody under ch. 48 or to take a juvenile into

custody under ch. 938 nmay take an individual into
custody if the officer or person has cause to believe
that the individual is nmentally ill, is drug

dependent, or is developnentally disabled, and that
t he individual evidences any of the foll ow ng:

1. A substantial probability of physical harm
to hinmself or herself as manifested by evidence of
recent threats of or attenpts at suicide or serious
bodi |y harm

2. A substantial probability of physical harm
to other persons as manifested by evidence of recent
hom cidal or other violent behavior on his or her
part, or by evidence that others are placed in
reasonable fear of wviolent behavior and serious
physical harm to them as evidenced by a recent overt
act, attenpt or threat to do serious physical harm on
his or her part.

3. A substanti al probability of physi cal
inpairment or injury to hinself or herself due to
inmpaired judgnent, as nanifested by evidence of a
recent act or om ssion.

(4) Detention procedure; MIwaukee County. (a)
In counties having a population of 500,000 or nore,
the | aw enforcenent officer or other person authorized
to take a child into custody under ch. 48 or to take a
juvenile into custody wunder ch. 938 shall sign a
statenent of energency detention which shall provide
detailed specific information concerning the recent
overt act, attenpt, or threat to act or om ssion on
whi ch the belief under sub. (1) is based and the namnes
of the persons observing or reporting the recent overt
act, attenpt, or threat to act or om ssion. The | aw
enforcenent officer or other person is not required to
designate in the statenent whether the subject
individual is nentally ill, developnentally disabled
or drug dependent, but shall allege that he or she has
cause to believe that the individual evidences one or
nore of these conditions. The |aw enforcenent officer

2
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M | waukee Police Departnent. The issue presented is whether,
upon an open records request to the Gty of MI|waukee Police
Departnent, provisions of the Mental Health Act, ch. 51 of the
W sconsin Statutes, preclude disclosure of duplicate copies of
statenents of energency detention that are in the possession of
the police departnent, absent witten inforned consent or a
court order. We conclude that it does; and therefore, we
reverse the decision of the court of appeals.
| . BACKGROUND'

12 On Septenber 8, 2006, Watton hand-delivered an open

records request to the City of MIlwaukee Police Departnent,?

pursuant to Ws. Stat. 8§ 19.31-39.° Watton requested two

or other person shall deliver, or <cause to be
delivered, the statement to the detention facility
upon the delivery of the individual to it.

Al'l subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

4 For purposes of this appeal, the facts of this case are
not in dispute.

> At the time of the request, Nannette Hegerty was the Chi ef
of the Gty of MIwaukee Police Departnent. As Chief, she was
t he police departnent's of ficial records cust odi an.
Accordingly, for the remainder of this opinion, we refer to her
as "the custodian."

® Wsconsin Stat. 8§ 19.31-39 constitute Wsconsin's open
records | aw. Wsconsin Stat. 88 19.35 and 19.36 are nost
pertinent here. They provide, respectively, in relevant part:

19.35 Access to records; fees. (1) Rght to
i nspecti on. (a) Except as otherw se provided by |aw,
any requester has a right to inspect any record.
Substantive conmmon | aw principles construing the right
to inspect, copy or receive copies of records shall
remain in effect. The exenptions to the requirenent

3
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docunents pertaining to Sidney Kente Gray’ that are relevant to

this appeal:® (1) a signed statenent of energency detention for

of a governnental body to neet in open session under
s. 19.85 are indicative of public policy, but my be
used as grounds for denying public access to a record
only if the authority or Ilegal custodian under s.
19.33 makes a specific denonstration that there is a
need to restrict public access at the tinme that the
request to inspect or copy the record is made.

19.36 Limtations wupon access and wthhol ding.
(1) Application of other |aws. Any record which is
specifically exenpted from disclosure by state or
f eder al law or authorized to be exenpted from
di sclosure by state law is exenpt from disclosure
under s. 19.35(1), except that any portion of that
record which contains public information is open to
public inspection as provided in sub. (6).

" The records request referred to Gray by nine aliases, six
addresses and two dates of birth. Notw thstanding the alternate
identities Watton ascribed to Gray, the custodian states there
is no confusion over the identity of the individual Wtton
refers to in his records request.

8 watton is counsel for the family of and the Estate of
Thomas Moore, I1. Moore was shot and killed on July 22, 2006.
Gay is allegedly his assailant. Watton requested Gay's
statenents of energency detention in the course of investigating
whether to file suit on his clients' behalf against the Cty of
M | waukee Police Departnent under 48 U S.C. § 1983.

Gray had been in and out of custody in the nonth |eading up
to Moore's nurder. On June 13, 2006, Gray was detained by a
Cty of MIlwaukee police officer, who generated a statenent of
energency detention as a result of his encounter with Gay that
day. Gay was civilly commtted to the MIwaukee County Health
Complex from that date wuntil June 20, 2006, when he was
rel eased. Gray was arrested the next day, June 21, and was
rel eased from custody on July 9. Gray was again arrested eight
days later, on July 17, and was again released from custody on
July 21. He allegedly killed Myore by gunshot the next day,
July 22.



No. 2006AP3092

Sidney Kente Gray created on or about June 13 or June 14, 2006;
and (2) a signed statenent of energency detention for Sidney
Kente Gray created in January 2006.

13 On Cctober 19, 2006, through her designee at the City
of Ml waukee Police Departnent, the records custodian denied
Watton's request for Gay's statenents of energency detention.
However, before receiving the police departnent's witten
response to his records request, Watton filed a petition for a
wit of mandamus to conpel the production of the records he had
requested under the open records law. The circuit court denied
Watton's petition and he appeal ed.

14 The court of appeals reversed. Watton v. Hegerty,

2007 W App 267, 306 Ws. 2d 542, 744 N.W2d 619. It held that
Watton satisfied all four requirenments for obtaining a wit of
mandanmus. First, the court of appeals concluded that Watton had
a clear right to the records he sought because statenments of
energency detention are neither "registration" nor "treatnent"
records, as described in Ws. Stat. 8§ 51.30(1)(am) and (1)(b);
and therefore, the records are not exenpt from disclosure. |Id.,
133. Second, it concluded that the custodian had a plain duty
under the open records law, Ws. Stat. 8§ 19.35, to release the
records. 1d., 130. Third, the court concluded that "the policy
of open records [was] inproperly thwarted" by the Cty of
M | waukee Police Departnent's decision not to disclose records
to Watton, and as a result Watton incurred damages. 1d., 933.
Finally, the court concluded that Watton had no other renedy at
law for obtaining the records, because the renedy advanced by

5
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the custodian, i.e., that Watton could seek a court order for
the release of the records pursuant to 8 51.30(4)(b)4, was
i napplicable as that renedy pertains only to "registration" or
"treatnment" records, as described in 8 51.30(1)(am and (1)(b),
and the records sought here did not fit those definitions. 1d.,
134,

15 We granted the custodian's petition for review and now
reverse

1. DI SCUSSI ON

A St andard of Revi ew

16 We review a decision regarding a petition for a wit
of mandanus under the erroneous exercise of discretion standard.

State ex rel. Lewandowski v. Callaway, 118 Ws. 2d 165, 171, 346

N. W 2d 457 (1984). However, we i nterpret statutes
i ndependently, "but benefiting fromthe anal yses of the court of

appeals and the circuit court."” WMarder v. Bd. of Regents of the

Univ. of Ws. Sys., 2005 W 159, 9119, 286 Ws. 2d 252, 706

N.W2d 110. W also independently review the application of the
open records law and the Mental Health Act to undisputed facts

in regard to a petition for mandanus. ECO Inc. v. Gty of

El khorn, 2002 W App 302, 91, 259 Ws. 2d 276, 655 N. W2d 510.
B. Wit of Mandanus

17 A petition for a wit of nmandanmus is a proper neans by
which to challenge a refusal to disclose docunents sought under

the open records law. State ex rel. Geer v. Stahow ak, 2005 W

App 219, 97, 287 Ws. 2d 795, 706 N.W2d 161. Mandanmus is an
"extraordinary wit" that my be enployed to conpel public

6
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officers to perform a duty that they are legally obligated to
perform 1d., 6.

18 In order to obtain a wit of mndanus conpelling
di scl osure of records, the petitioner mnust establish that four
prerequi sites are satisfied: (1) the petitioner has a clear

legal right to the records sought;® (2) the governnent entity has

® Gven this case's unusual posture, whereby Watton
petitioned for a wit of mandanus before the police departnent
denied his records request, there is a lack of clarity in our
case law regarding whether it is Watton or whether it is the
custodi an who bears the initial burden of persuasion. W have
recogni zed that, wthin the open records law, the legislature
has created a presunption of accessibility to public records.
Ni chols v. Bennett, 199 Ws. 2d 268, 273, 544 N.W2d 428 (1996);
see al so, Newspapers, Inc. v. Breier, 89 Ws. 2d 417, 426-27,
279 N.W2d 179 (1979). Accordingly, in cases in which the
records custodi an denies an open records request, the burden is
ordinarily on the custodian to state specific reasons for
denyi ng access that are supported by the statute, common |aw or
public policy. See Breier, 89 Ws. 2d at 427; Ws. Stat.
8§ 19.35(1)(a). "If the custodian gives no reasons or gives
insufficient reasons for withholding a public record, a wit of
mandanmus conpelling the production of the records nust issue.”
Breier, 89 Ws. 2d at 427.

This case presents a different posture, however, than the
one contenplated in Breier. Watton filed a petition for a wit
of mandanus before the Gty of MIwaukee Police Departnent
denied access to the statenments of energency detention related
to Gay and, accordingly, also before the Cty of MIwaukee
Police Departnment provided him reasons for its subsequent
deni al .
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a plain legal duty to disclose the records; (3) substantial
damages would result if the petition for mandanus was denied
and (4) the petitioner has no other adequate renedy at |aw.  See

id., 16; see also, Pasko v. Gty of MIwaukee, 2002 W 33, 924,

252 Ws. 2d 1, 643 N.W2d 72.
19 In considering Watton's petition for mandanus, we are

m ndful of the policies underlying the open records | aw

In recognition of the fact that a representative
government is dependent upon an inforned electorate,
it is declared to be the public policy of this state
that all persons are entitled to the greatest possible
information regarding the affairs of governnment and
the official acts of those officers and enpl oyees who
represent them Further, providing persons with such
information is declared to be an essential function of
a representative government and an integral part of
the routine duties of officers and enployees whose
responsibility it is to provide such information.

Ws. Stat. § 19.31. Accordingly, Wsconsin "recognizes a

presunption of accessibility to public records.” Ni chols .

Bennett, 199 Ws. 2d 268, 273, 544 N.W2d 428 (1996).

While Watton junped the gun by filing his petition for a
wit before the Cty of MI|waukee Police Departnent denied him
access to certain records he sought, we decline to place the
burden of persuasion entirely on him as would normally follow
fromfiling a petition for mandanus. See State ex rel. Geer v.
St ahowi ak, 2005 W App 219, 7, 287 Ws. 2d 795, 706 N.W2d 161.
We do this because in circunstances in which a custodian denies
access to records, the custodian nust articulate reasons why it
denied access. Breier, 89 Ws. 2d at 427. However, Watton nust
neverthel ess prove the four prerequisites to the issuance of the
wit he seeks. Accordingly, we consider both Watton's argunents
for why he has a "clear right" to the records and the
custodi an's argunents for why he does not.
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10 However, the presunption of access does not create an
absolute right of access. Access to records nmay be deni ed where
there is a specific statutory exenption to disclosure, Ws.
Stat. 8§ 19.36, or where there is a comon |aw or public policy

exception, Newspapers, Inc. v. Breier, 89 Ws. 2d 417, 426-27,

279 N.w2d 179 (1979).1%°
C. Mental Heal th Act

11 The parties agree that the statenents of energency
detention that Watton seeks are created under provisions of the
Mental Health Act, ch. 51 of the Wsconsin Statutes. The
custodi an contends, however, that the Mental Health Act
specifically exenpts the statenments from disclosure, when read
in conbination with Ws. Stat. 8 19.36(1). The custodi an argues
that the statenments are "registration records,” as described in
Ws. Stat. 8 51.30(1)(am, which also categorizes them as
"confidential and . . . privileged" "treatnent records," as
provided in 8§ 51.30(1)(b) and (4). Accordingly, the custodian
mai ntains that Watton does not have a "clear legal right" to
Gray's statenents of energency detention. Geer, 287 Ws. 2d

795, 6. Moreover, the custodian argues, a wit of mandanus

10 But see, Henpel v. City of Baraboo, 2005 W 120, Y27, 284
Ws. 2d 162, 699 N.W2d 551, in which we stated that "[w] hen a
person nmakes an open records request for records containing
personal |y identifiable i nformation under W' s. St at .
8§ 19.35(1)(am, the person is entitled to inspect the records
unless the surrounding factual circunstances reasonably fall
within one or nore of the statutory exceptions to (am."
Accordingly, such requests are not subject to comon |aw or
public policy exceptions. 1d., 134.
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cannot issue because the Mental Health Act provides Watton
another renedy at law, 1i.e., wunder 8 51.30(4)(a)4, he nmay
petition the court to obtain the records.

12 Watton counters that statenents of energency detention
cannot be considered "treatnent records"” because only those
records that are "maintained" by the Departnent of Health and
Famly services, 1its county branches or its staff, or by
treatment facilities constitute "treatnent records,” under Ws.
Stat. 8 51.30(1)(b). He argues that the Gty of MIwaukee
Police Departnment does not fit wthin these categories of
entities "maintain[ing]" the statenents of energency detention
Accordingly, he contends that the Mental Health Act does not
specifically exenpt statenents of energency detention that are
in the possession of the police departnent from disclosure,
under Ws. Stat. 8§ 19.36(1).

113 Because he contends there is no statutory exenption to
the open records |law that would keep statenents of energency
detention private, Watton argues that, in weighing the bal ance
bet ween private and public interests under the open records |aw,
the balance tips toward disclosure because there is no
"overriding public i nt erest in keepi ng t he records

confidential ." Wznicki v. Erickson, 202 Ws. 2d 178, 181, 549

N.W2d 699 (1996). Watton contends this is so because Gay has

put his nental conpetency at issue in defending the crimnal

10



No. 2006AP3092

charges filed against himrelated to the Thomas More shooting. !

The psychol ogi cal evaluation Gay underwent after pleading not
guilty by reason of nental disease or defect is available
t hrough the M| waukee County Circuit Court. Accordingly, Watton
argues that Gray cannot keep private those facts he has al ready
made public.

14 To resolve the parties' dispute over the statenents of

energency detention, we interpret various provisions of chs. 51

and 19 of the Wsconsin Statutes. "[S]tatutory interpretation
"begins with the | anguage of the statute. |If the neaning of the
statute is plain, we ordinarily stop the inquiry."" State ex

rel. Kalal v. Crcuit Court for Dane County, 2004 W 58, 4945,

271 Ws. 2d 633, 681 N.W2d 110 (quoting Seider v. O Connell,

2000 W 76, 236 Ws. 2d 211, 232, 612 N W2d 659). Pl ain
meani ng may be ascertained not only from the words enployed in
the statute, but from the context. Id., 9146. W interpret
statutory language in the context in which those words are used,
"not in isolation but as part of a whole; in relation to the
| anguage of surrounding or <closely-related statutes; and

reasonably, to avoid absurd or unreasonable results.” 1Id.

1 See note 8, supra. Gay defended against charges filed
by the State as a result of his alleged shooting of Moore, in
part, by pleading not guilty by reason of nental defect or
di sease. Pursuant to Ws. Stat. 8 971.16, the circuit court in
the crimnal case ordered Gay to undergo an examnation to
assess his conpetency to stand trial. Gray underwent the
exam nation, and the exam ning doctor recommended to the court
that Gray was conpetent to stand trial.

11
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115 If the words chosen for the statute exhibit a "plain,
clear statutory neaning," wthout anbiguity, the statute is
applied according to the plain neaning of the statutory terns.

Id., 946 (quoting Bruno v. MIlwaukee County, 2003 W 28, 920

260 Ws. 2d 633, 660 N W2d 656). However, if a statute is
"capabl e of being understood by reasonably well-infornmed persons
in two or nore senses[,]" then the statute is anbiguous. [d. at
147. "It is not enough that there is a disagreenent about the

statutory neaning; the test for anbiguity exam nes the |anguage

of the statute 'to determne whether "well-infornmed persons
shoul d have becone confused, " t hat IS, whet her t he
statutory . . . language reasonably gives rise to different
meanings.'" 1d. (quoting Bruno, 260 Ws. 2d 633, 121). When a

statute is anbiguous, we may consult extrinsic sources to
discern its neaning. Id. at 948, 50. Wile extrinsic sources
are usually not consulted if the statutory |anguage bears a
pl ai n meani ng, we nevertheless may consult extrinsic sources "to
confirmor verify a plain-nmeaning interpretation.” 1d., {51.

116 Wt begin with Ws. Stat. 8§ 51.15, which describes the
role of a police officer in creating a statenent of energency
detention, and with Ws. Stat. 8§ 51.30, which defines certain
types of nental health records and describes how one nay obtain
access to those records. We consider the relevant |anguage of
these sections of ch. 51 to ascertain whether the |egislature

intended to protect statenents of energency detention from

di scl osure.

12
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117 The relevant portions of Ws. Stat. 8§ 51.15(1)(a) and

(4)(a) are contained in footnote 3, supra. Section 51.15(2)

al so

the i

is

relevant to our inquiry, and it provides in pertinent part:

Facilities for detention. The |aw enforcenent
officer or other person authorized to take a child
into custody under ch. 48 or to take a juvenile into
custody under ch. 938 shall transport the individual
or cause him or her to be transported, for detention
and for eval uation, di agnosis and treatnment if
permtted under sub. (8) to any of the follow ng
facilities:

(c) A state treatnent facility[.]
18 Portions of Ws. Stat. 51.30(1) and (4) also bear

ssue presented. They provide in relevant part:

(1) Definitions. 1In this section:

(am "Registration records” i nclude all t he
records of the departnent,!® county departments . . .
treatment facilities, and other persons providing
services to the departnent, county departnents, or
treatnment facilities, that are created in the course
of providing services to individuals for nenta
illness .

(b) "Treatnment records” include the registration
and all other records that are created in the course

12 The "[d]epartnent” is not defined in ch. 51. Rather,

is defined in chapter 46:

46. 011 Definitions. In chs. 46, 48, 50, 51, 54,
55 and 58:

(1) "Departnment" neans the department of health
and famly services.

Stat. § 46.011(1).

13
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of providing services to individuals for nenta
illness . . . and that are nmaintained by the
departnment, by county departnments . . . and their
staffs, and by treatnment facilities.

(4) Access to registration and t reat nent
records. (a) Confidentiality of records. Except as
otherwise provided in this chapter and ss. 118.125(4),
610.70(3) and (5), 905.03 and 905.04, all treatnent
records shall remain confidential and are privileged
to the subject individual.

(b) Access wthout informed witten consent.
Notwi thstanding par. (a), treatnment records of an
individual may be released without infornmed witten
consent in the follow ng circunstances .

4. Pursuant to |awful order of a court of record.

119 From the text of +these statutory provisions, we
observe the following relevant legislative directives: (1) a
police officer may take a person into custody if the officer has
reason to believe the person is nentally ill, and it 1is
substantially probable that the person will cause physical harm
Ws. Stat. 8§ 51.15(1); (2) when an officer takes a person into
custody wunder such circunstances, the officer fills out and
signs a statenent of energency detention related to the
individual and to the circunstances the officer wtnessed that
justify taking the person into custody, 8 51.15(4); (3) the
officer is obligated to either transport or arrange for the
transport of such a person to a state treatnment facility for
eval uation, diagnosis and potential treatnent, 8§ 51.15(2); (4)

records that are created in the course of providing services to

14
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persons for nental illness and maintained by the departnent or
treatment facility are "registration records," Ws. St at .
8 51.30(1)(am; (5) "treat nment records” i ncl ude al

"registration records" that are "mmintained' by treatnent
facilities, § 51.30(1)(b): (6) "treatment records" nust'® remain
confidenti al and are privileged, 8§ 51.30(4)(a); and (7)
"treatnment records" nmay be released by court order, when the
person to whom the records relate does not provide witten
i nformed consent authorizing their release, § 51.30(4)(b)A4.

120 We conclude that the sum of these directives, as they
relate to Gay, is that the statenents of energency detention
are "registration records"; and therefore, they are exenpt from
the public records request. They are also "confidential and

privileged" "treatnent records" protected by statute.
Ws. Stat. 8§ 51.30(1)(b) and (4). Qur conclusion rests on the
foll ow ng rationale. "Regi stration records" are records of the

Departnent of Health and Famly Services created as a result of

"providing services" to individuals for nment al illness.
8 51.30(1)(am. Statenents of energency detention fit wthin
13 The legislature has established that "all treatnent
records shall remain confidential and are privileged." W s.
Stat. 8§ 51.30(4)(a) (enphasis added.) W have "characterized
"shall' as mandatory unless a different construction is

required by the statute to carry out the clear intent of the
| egi slature.” Forest County v. Goode, 219 Ws. 2d 654, 663, 579
N.W2d 715 (1998). Gven the sensitivity of "treatnent records”
and the strong legislative "interest in keeping private the
details of an individual's nental and enotional condition,"
Billy Jo W v. Mtro, 182 Ws. 2d 616, 632, 514 N W2d 707
(1994), we conclude that "shall" has a mandatory nmeaning within
§ 51.30(4)(a).

15
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this definition of "registration records" because the officer
creating the statenment of energency detention "provid[es]
services to . . . individuals" in regard to nmental illness. 1d.
The officer provides services in at |east two respects: (1) as
required by Ws. Stat. 8§ 51.15(4)(a), the officer fills out and
signs the statement of energency detention form thereby
relaying inportant factual information that the person who is in
need of assistance may not be able to provide to the treatnent
facility; and (2) as required by 8§ 51.15(2), the officer either
transports the individual to a state treatnent facility, or
arranges for the individual to be transported to a state
treatnment facility. The transport also benefits the treatnent
facility, as well as the individual. These services that the
of ficer provides cause the statenents of enmergency detention to
fit squarely within the Mental Health Act's description of
"registration records."” § 51.30(1)(am.

21 Watton contends, however, that notw thstanding the
inclusion of sone statenents of energency detention within the
classification of "registration records,”" the records he seeks
are not "treatnent records" because they are not being
"mai ntai ned" by a "treatnent facility" or a "departnent” of the
type listed in Ws. Stat. 8 51.30(1)(b). Watton asserts that
these records are "namintained" by the Cty of MIwaukee Police
Depart ment. Watton concedes that ch. 51 precludes him from
obtaining the statenments of energency detention that are
physically in the possession of a treatnent facility. However,
he contends that ch. 51 does not preclude him from obtaining

16
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statenents of energency detention in the physical possession of
the police departnment. Watton reasons that, although the copies
of statenents of energency detention kept wthin the police
departnment are duplicate copies of the statements maintained by
the treatnment facility, the original and its duplicate do not
warrant the sanme treatnent under the statutes. W disagree.

22 The plain |anguage of ch. 51 <coupled wth our
obligation to construe statutes to avoid absurd results causes
us to conclude that copies of statenents of enmergency detention
in the possession of the police departnment do not l|ose their
classification as records "maintained" by a treatnent facility.
Accordingly, the copies of the statenents of energency detention
in the possession of the police departnent continue to be
"treatnment records" exenpt from disclosure.

123 First, Ws. St at . 8§ 51.15(4)(b) states that the
treatment facility my, wthin its discretion, alter the
statenent of energency detention the officer conpletes and files
with the facility. The facility then files the original
statenment of energency detention and the supplenent to that
statenent, if any, with the court having jurisdiction in the
county in which the officer took the person into custody.

Section 51.15(4)(b) provides in relevant part:

(b) Upon delivery of the individual [to the
treatnment facility and] . . . [i]f the individual is
detained, the treatnment director or his or her
desi gnee may supplenent in witing the statenment filed

by the l|aw enforcenent officer . . ., and shall
desi gnate whether the subject individual is believed
to be nentally ill, developnentally disabled or drug

17
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dependent, if no designation was made by the |[|aw
enforcenment officer . . . . The treatnent director or
desi gnee shall then pronptly file the original

statenent together with any supplenental statenent and
notification of detention wth the court having
probate jurisdiction in the county in which the
i ndi vi dual was taken into custody.

Wen the treatnment facility has the original and copies of the
statenent of energency detention and it files the original with
the court, the copies the treatnment facility retains do not
change their character. They contain the sane confidential
mental health information as they did when all the docunents
were physically in the hands of the treatnment facility, and the
concern for maintaining their confidentiality remains the sane.
24 The obligations that Ws. Stat. § 51.15(4)(b) places
on treatnment facility directors or their designees with respect
to statenents of energency detention indicate that the copies of
the statenments of energency detention in the possession of the
Cty of MIlwaukee Police Departnent are nevertheless records
"mai ntai ned" by the treatnment facility. For example, facility
directors or their designees are charged with supplenenting the
record filed by the police officer, if needed, and with filing
the statenment of energency detention and any supplenment with the
appropriate circuit court, §8 51.15(4)(b), thereby nmaintaining

the statement in the form nost helpful to the circuit court.

Y4 Al'though the treatnent facility is statutorily permtted
to supplenment the statenment of energency detention as it deens
necessary before submtting the statenment to a court, the
treatnent facility is not obligated also to supplenent the copy
of the statement of enmergency detention that the ©police
departnment retains.

18
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In contrast, the Cty of MIwaukee Police Departnment is not
charged with any obligation with respect to statenents of
energency detention, after the original statenents have been
delivered to the detention or treatnent facility. The police
departnment retains a copy nerely to keep track of transport
costs and whether the Departnent of Health and Fam |y Services,
pursuant to Ws. Stat. 8 51.20(14), has reinbursed the police
department for those costs.?!®

125 Second, Ws. Stat. 8 51.30 evidences the legislature's
deci si on to keep nment al heal t h treat nent i nformation

confidential. See Billy Jo W v. Metro, 182 Ws. 2d 616, 632,

514 NW2d 707 (1994). As we have explained, there is a "strong
[legislative] interest in Kkeeping private the details of an
individual's nental and enotional condition.” Id. The
confidentiality provisions of ch. 51 are not designed to protect
pi eces of paper; they are designed to protect information about
i ndi vi dual s who receive ment al heal th care servi ces.

Accordingly, we would offer an absurd interpretation of

15 Wsconsin Stat. § 51.20(14) provides in relevant part:

Transportation; expenses. The sheriff or any |aw
enforcenent officer shall transport an individual who
is the subject of a petition and execute the
commtnment . . . . The director of the county
departnment under s. 51.42 or 51.437 may request the
sheriff to provide transportation for a subject
i ndi vi dual or nmay arrange any other nethod of
transportation which is feasible. The county
depart nent may provi de rei mbur senent for t he
transportation <costs from its budgeted operating
f unds.

19



No. 2006AP3092

8§ 51.30(1)(b), which describes treatnent records, if we were to
conclude that the copies of statenents of energency detention
physically kept at the Cty of MIwaukee Police Departnent are
not "treatnment records" sinply because those duplicate copies
are not in the physical possession of a treatnent facility or
anot her depart nent listed in 8 51.30(1)(b). Such an
interpretation would not protect the confidentiality of nenta
health information about individuals. Accordingly, we conclude
that statenments of energency detention in the possession of a
treatment facility, or a departnent listed in 8 51.30, or in the
possession of the police departnent, are "treatnment records”
wi thin the neaning of 8 51.30(1)(b).

126 Watton acknow edges that ch. 51 prohibits him from
obtaining the statenents of energency detention kept by the
treatment facility absent witten inforned consent or a court
order; however, he argues that ch. 51 does not prohibit himfrom
obtaining the statenents of energency detention kept by the
police depart nent. As we have expl ai ned, Watton's
interpretation is contrary to the confidentiality provisions of
ch. 51 and, if applied, would lead to an absurd result. e
avoid statutory interpretations that lead to absurd results.

See, e.qg., Kalal, 271 Ws. 2d 633, ¢146. In any event, as we
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have recounted, the plain neaning of the provisions of ch. 51 do
not permt such an interpretation.®

27 Qur analysis of <ch. 51 shows that statenents of
energency detention are "treatnent records.” The Mental Health
Act specifically exenpts such records from disclosure,
designating them as "confidential and . . . privileged to the
subject individual." Ws. Stat. 8 51.30(4). Accordingly, the
custodian has succeeded in showing that the statenents of
energency detention wthheld by the Gty of MIwaukee Police
Department fit wthin a statutory exenption from disclosure set

out in Ws. Stat. § 19.35(1)(a) and Ws. Stat. 8§ 19.36(1).

18 Al t hough the plain nmeaning of the open records |aw and of

ch. 51 support our interpretation, we observe that the
| egislative history of the open records |law also supports our
interpretation. See State ex rel. Kalal v. Crcuit Court for

Dane County, 2004 W 58, 951, 271 Ws. 2d 633, 681 N.W2d 110
(stating that we nmay consult |legislative sources, even when a
statute is not anbiguous, to "confirm or verify a plain-neaning

interpretation"). W sconsin's existing open records |aw, Ws.
Stat. 88 19.31-39, was created in 1981. The Legislative
Ref erence Bureau's analysis of the bill <creating the open
records law stated that, while "the right of inspection is
reinforced" by the bill, such a right is limted by "specific

| aws, " such as chapter 51, forbidding access to certain records:

This bill recodifies, <clarifies and anplifies
state |l aw concerning access to public records. oo
Al though there is a presunption in favor of public
access, certain exceptions to the right of access have
becone accepted . . . . Such exceptions include
instances in which records are expressly closed by
specific | aws.

Drafting File for c¢ch. 335, Laws of 1981, Analysis by the
Legislative Reference Bureau of 1981 S.B. 250, Legislative
Ref erence Bureau, Mdison, Ws.
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Correspondi ngly, Watton has not succeeded in show ng that he has
a "clear legal right" to the statenents of detention, as the
standard for the granting of a wit of mandanmus requires.?'’
Geer, 287 Ws. 2d 795, 6. Consequently, we reverse the court
of appeals and uphold the circuit court's denial of Witton's
petition for a wit of mandanus.!®

128 Because we conclude that the Mental Health Act by its
terms defines statenments of enmergency detention as "treatnent
records,” which it expressly exenpts from disclosure wthout
witten infornmed consent or a court order, we need not address
Watton's argument that the balance of interests Dbetween
W sconsin's policy of open governnment and Gay's interests in
keeping his nental health records private tips in favor of

di scl osure. See Wznicki, 202 Ws. 2d 178.

17 Because Watton has failed to show that he satisfies the
first of the four prerequisites to mandanmus, we do not consider
whet her he satisfies the other three: the custodian has a plain
duty to disclose the records he seeks; substantial danages woul d
result if the petition for the wit were denied; and Watton has
no other adequate remedy at |aw. Greer, 287 Ws. 2d 795, 496
Furthernore, Watton may indeed have another renmedy at |[aw,
pursuant to Ws. Stat. 8 51.30(4)(a)4.

8 |n addition to reversing the circuit court's denial of
Watton's petition, the court of appeals also upheld the circuit
court's conclusion that the 41 days it took the Gty of
M | waukee Police Departnment to respond to Watton's records

request conplied wth t he requi renent in W s. St at .
8§ 19.35(4)(a) that a governnental entity respond to a request
for records "as soon as practicable and w thout delay." Watton

did not appeal the court of appeals decision with respect to
conmpliance with 8 19.35(4)(a); therefore, we do not consider
t hat i ssue.
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129 We also note that our decision does not necessarily
thwart Watton's attenpt to obtain Gay's statenments of energency
detention. As provided in Ws. Stat. 8§ 51.30(4)(a)4, Watton may
petition the appropriate circuit court for an order conpelling
rel ease of the statenents. Beyond what we have just stated, we
express no opinion with respect to the issuance of such an
or der. If Watton chooses to seek a 8 51.30(4)(a)4 order, we
leave it to the sound discretion of the circuit court to grant
Watton's notion for an order, deny Watton's notion, or to grant
the notion in part, permtting only partial disclosure of the
statenments of energency detention.

1. CONCLUSI ON

130 The issue presented is whether, upon an open records
request to the Gty of M| waukee Police Department, provisions
of the Mental Health Act, ch. 51 of the Wsconsin Statutes,
preclude disclosure of duplicate copies of statenments of
energency detention that are in the possession of the police
departnent, absent witten inforned consent or a court order.
We conclude that it does; and therefore, we reverse the decision
of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed.

23



No. 2006AP3092. ssa

131 SH RLEY S. ABRAHAMSON, C.J. (concurring). | agree
that the records at issue in the instant case are "treatnent
records" and are subject to the confidentiality and privilege
provi sions of Ws. Stat. § 51.30(4).1

32 The nmmjority opinion purports to reach this result by
relying on the "plain |anguage"” of the statutory definition of
treatment records in 8§ 51.30(1)(b). It does not. The hol di ng
in the mpjority opinion is at odds wth the text of
8§ 51.30(1)(b).

133 " Treat nment records" are defined in Ws. St at .
8§ 51.30(1)(b) by how they are created and by whom they are

mai ntai ned. The statutory definition of treatnment records is as

fol |l ows:
"Treatment records” include the registration and all
other records that are created in the course of
provi di ng services to i ndi vi dual s for ment a

illness . . . and t hat are mai nt ai ned by t he
[ Departnment of Health Services], by county departnents
under s. 51.42 or 51.437 and their staffs, and by
treatment facilities (enphasis added).

134 In the instant case, the original record at issue
undi sput edl y was mai nt ai ned by a t r eat ment facility.
Consequently, the original record fits the statutory definition
of a "treatnment record.”

135 Watton, however, sought a copy of that treatnent

record from the police departnent. No treatnment facility (or

! Wsconsin Stat. § 51.30(4)(a) provides that except as

ot herw se st at ed, "al l tr eat nent records shal | remai n
confidenti al and are privileged to t he subj ect
individual . . . . " The record at issue does not fall wthin

any of the excepted provisions set forth in 8 51.30(4).

1
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ot her entity enuner at ed in W s. St at. § 51.30(1) (b))
“mai ntai ned" the copy of the treatnent record that was in the
possession of the police departnent. The copy was just on file
with the police departnment for police departnent admnistrative
pur poses.

136 Confusingly, the majority opinion appears to concl ude
at Y24 that the copy of the treatnment record on file with the
police departnent is "maintained" by the treatnment facility,
because treatnent facility directors or their designees are
charged by statute with supplenmenting the original record that
the treatnent facility possesses. The mgjority opinion's
reasoning 1is odd. The obligation of treatnent facility
directors or their designees to supplenment the original record
on file with the treatnent facility shows only what Watton
al ready concedes—that the original record on file with the
treatment facility is "maintained" by the treatnment facility.
The question in the instant case is whether the copy of the
record on file with the police departnment also is "naintained"
by the treatnent facility. The majority opinion concedes, as it
must, that treatnent facility directors or their designees are
not statutorily required to supplenent copies of treatnent
records that happen to be on file with the police departnment or
any other entity.?

137 Consequently, the copy of the treatnment record filed
with the police departnment was not in the possession of, or

suppl emented or in any other sense "nmaintained" by, a treatnent

2 Majority op., 924 n.14.
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facility. The copy of the treatnment record thus does not fall
within the text of 8 51.30(1)(b); the copy was not naintained by
any of the statutorily enunerated persons or entities. The
maj ority opinion errs in concluding that copies of statenents of
energency detention in the possession of the police departnent
are records "maintained" by a treatnment facility.

138 The majority opinion's repeated statenments that it
relies on the plain |anguage of the statute to hold that a copy
of a treatnment record filed with the police departnment is
mai ntai ned by the treatnent facility® make no sense in light of
the text of the statute.

139 Indeed, the mmjority opinion inplicitly concedes as
much when it acknow edges that it nust lean on the "absurd
results" doctrine in deciding the present case.* The doctrine
that a statute will not be interpreted to reach an absurd result

is used to avoid interpreting a statute in accordance with its

3 See, e.g., majority op., 722, 25, 26 & n. 16.

‘ see id., Y22
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pl ain | anguage or is used when a statute is subject to nore than
one reasonabl e interpretation.®

40 The nmjority opinion need not stretch either the text
of Ws. Stat. 8 51.30(b) or logic to arrive at the correct
interpretation of the statute at issue. The majority opinion
should be relying (as it sonetines does) on the purpose of the
statute derived fromits context and |egislative history® and the
consequences of various interpretations,’ wthout deceptively

characterizing its analysis as a "plain | anguage" anal ysis.

® See Teschendorf v. State FarmlIns. Cos., 2006 W 89, 932,
293 Ws. 2d 123, 717 N.W2d 258 ("Although the neaning of the
statute appears to be plain, a literal application of the
| anguage would be absurd."); Seider v. O Connell, 2000 W 76,
132, 236 Ws. 2d 211, 612 N.W2d 659 ("As a general rule, courts
apply the ordinary and accepted neani ng of |anguage in statutes,
unless it Jleads to an absurd result.”) (internal <citation
omtted); State v. Delaney, 2003 W 9, 915, 259 Ws. 2d 77, 658
N.W2d 416 ("[We may construe a clear and unanbi guous statute
if aliteral application wuld |lead to an absurd or unreasonable
result.”) (quotation marks and citation omtted); R ce V.
Ashl and County, 108 Ws. 189, 192, 84 N.W 189 (1900) ("[I]f,
viewng a statute from the standpoint of the literal sense of
its language, it is unreasonable or absurd, an obscurity of
meani ng exists, calling for judicial construction.").

See also 2A Norman J. Singer & J.D. Shanbie Singer,
Statutes and Statutory Construction (7th ed. 2007) § 45:12, at
101, 107) ("It is fundanmental, however, that departure from the
literal <construction of a statute is justified when such
construction woul d produce an absurd and unjust result and woul d
clearly be inconsistent with the purposes and policies of the

act in question. . . . | f one reasonable interpretation of a
statute yields absurd results while the other interpretation
yields no such absurdities, the latter interpretation 1is

preferred.") (footnotes omtted).

® See majority op., 125.

" see id., Y22
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41 | agree that in determning the meaning of a statute,
a court turns first to the text of the statute. However, the
court's inquiry is not limted to the text of the statutory

provision. A court considers the statute's purpose,® any rel ated

provisions or statutes,® prior <case law interpreting the

0 2

statute,'® statutory history, legislative history,? rules (also
known as maxims or canons) of statutory interpretation,®® and

ot her avail abl e persuasive nmaterial . In doing so, a court ains

8 See, e.g., Racine Harley-Davidson, Inc. v. State Div. of
Hearings & Appeals, 2006 W 86, 92, 292 Ws. 2d 549, 717
N.W2d 184 (2006) (construing the statute's ternms to be
consistent with its express purpose); State v. Hayes, 2004 W
80, 139, 273 Ws. 2d 1, 681 N W2d 203 (2004) ("We therefore
turn to an analysis of the purpose[ ] . . . of the statute to
determne the interpretation that gives the statute its intended
effect.").

® See, e.g., Racine Harley-Davidson, 292 Ws. 2d 549, 182
(exam ning other statutory provisions to determne the neaning
of the statute before the court); Hayes, 273 Ws. 2d 1, 118
(requiring that the statute "be viewed in the context of [the
chapter] as a whole").

10 See, e.g., State v. Robert K, 2005 W 152, 930, 286
Ws. 2d 143, 706 N W2d 257 (2005) (considering case |aw as
relevant in interpreting a statute).

11 See, e.g., Richards v. Badger Mut. Ins. Co., 2008 W 52,
122; _ Ws. 2d ___, 749 N.W2d 581 (strangely view ng
statutory history as part of the plain neaning statutory
anal ysi s) .

12 See, e.g., Racine Harley-Davidson, 292 Ws. 2d 549, {81
(Ws. 2006) (examning the legislative history of the statute to
determine its neaning); Robert K, 286 Ws. 2d 143, 929
(discussing the legislative history, including the drafting
records, of a statute to determne its meaning).

13 state v. Popenhagen, 2008 W 55, 42,  Ws. 2d 749
N. W2d 611 (applying three rules of statutory interpretation).

5
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to give effect to the legislative intent, as the majority
opi ni on recogni zes.

42 As | see this case, Ws. Stat. 8§ 51.30(1)(b) defining
treatment records cannot be read in a way that defeats the
purpose of § 51.30(4), which is to maintain the confidentiality
of certain records. The legislature could not have intended
that 8 51.30(1)(b) be interpreted in a way that underm nes or
circunvents the carefully drafted |egislative provisions set
forth in 8§ 51.30(4) limting access to treatment records. ™
Because the record at issue in the instant case is a copy of
another record that indisputably falls within 8§ 51.30(1)(b)'s
definition of "treatnment records,” and is in +the police

departnment solely for admnistrative cost-accounting purposes

14 See majority op., 716.

State v. Hayes, 273 Ws. 2d 1, 9116 (2004) ("Additional
sources of legislative intent such as the context, history,
scope, and objective of the statute, including the consequences
of alternative interpretations, illumnate the intent of the
| egi sl ature.").

15 See Popenhagen, 2008 W 55, 87 ("The legislature could
not have intended that the statute would be interpreted in such
a way to allow circunvention of the carefully drafted
| egi sl ative requirenents and safeguards . . . .").
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relating to transportation of persons, the copy must fall within
the scope of § 51.30(4), limting access to "treatnent records."”
143 1 wite separately to set forth a nore forthright
statutory interpretation.
44 | am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.
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