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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

by t he cour t  of  appeal s1 af f i r mi ng an or der  of  t he c i r cui t  cour t 2 

t hat  di smi ssed one count  of  at t empt ed t hi r d- degr ee sexual  

assaul t ,  cont r ar y t o Wi s.  St at .  § 940. 225( 3)  ( 2005- 06) 3 and Wi s.  

St at .  § 939. 32,  agai nst  Ni chol as Gr unke,  Al exander  Gr unke and 

Dust i n Radke.   The i ssue pr esent ed i s whet her  § 940. 225 

cr i mi nal i zes sexual  cont act  or  sexual  i nt er cour se wi t h a v i ct i m 

al r eady dead at  t he t i me of  t he sexual  act i v i t y when t he accused 

di d not  cause t he deat h of  t he v i ct i m.   We concl ude t hat  i t  

does.   Accor di ngl y,  we r ever se t he cour t  of  appeal s and r emand 

t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.  

I .   BACKGROUND 

¶2 For  pur poses of  t hi s appeal ,  t he f act s pr esent ed ar e 

undi sput ed.   Ni chol as Gr unke sought  and r ecei ved t he consent  of  

hi s t wi n br ot her ,  Al exander  Gr unke,  and hi s  f r i end,  Dust i n 

Radke,  t o hel p hi m di s i nt er  a f emal e cor pse l ocat ed i n a 

Cassvi l l e,  Wi sconsi n cemet er y so t hat  t he t hr ee of  t hem coul d 

                                                 
1 St at e v.  Gr unke,  2007 WI  App 198,  305 Wi s.  2d 312,  738 

N. W. 2d 137.  

2 The Honor abl e Geor ge S.  Cur r y of  Gr ant  Count y Ci r cui t  
Cour t  pr esi ded.    

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se not ed.    
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t r ansf er  t he cor pse t o anot her  l ocat i on wher e Ni chol as pl anned 

t o have sexual  i nt er cour se wi t h i t .   Appar ent l y,  Ni chol as 

concei ved t hi s pl an af t er  seei ng t he obi t uar y of  t he v i ct i m4 i n a 

newspaper .  

¶3 The Gr unkes and Radke began t o execut e Ni chol as' s pl an 

days af t er  Ni chol as r ead t he obi t uar y.   Ni chol as and Radke dr ove 

t oget her  t o t he Cassvi l l e cemet er y and l ocat ed t he vi ct i m' s 

gr avesi t e.   Lat er ,  on Sept ember  2,  2002,  t he t hr ee def endant s 

r et ur ned t o t he cemet er y wi t h shovel s,  a cr owbar ,  a t ar paul i n,  

and a box of  condoms,  whi ch t he men had pur chased t hat  eveni ng 

on t hei r  way t o t he cemet er y.   Ni chol as and Radke dug i nt o t he 

v i ct i m' s gr avesi t e whi l e Al exander  st ood wat ch.   The men dug a 

hol e t hr ee and a hal f  f eet  wi de,  by t hr ee f eet  l ong,  by one f oot  

ei ght  i nches deep.   The cr at er  uncover ed t he t op of  t he v i ct i m' s  

concr et e vaul t ,  whi ch t hey wer e unabl e t o pr y open.   Soon af t er  

t he Gr unkes and Radke di scover ed t hat  t he concr et e vaul t  was 

i mpenet r abl e,  a car  dr ove i nt o t he cemet er y,  and t he men f l ed.  

¶4 At  11 p. m.  t hat  eveni ng,  Vi l l age of  Cassvi l l e Pol i ce 

Of f i cer  Br ent  McDonal d ar r i ved at  t he cemet er y i n r esponse t o 

r ecei v i ng a cal l  of  a suspi c i ous vehi c l e l ocat ed t her e.   Upon 

f i ndi ng t he vehi c l e,  Of f i cer  McDonal d al so encount er ed Al exander  

Gr unke.   Al exander  was dr essed i n bl ack f r om " head t o t oe, "  and 

when he opened t he door  t o t he van t he def endant s had dr i ven,  

Of f i cer  McDonal d coul d see a cr owbar ,  a t ar paul i n and t he box of  

condoms i nsi de.   When Al exander  coul d not  expl ai n t o Of f i cer  

                                                 
4 We deem i t  appr opr i at e t o wi t hhol d t he woman' s name.  
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McDonal d why he was i n t he cemet er y,  Of f i cer  McDonal d pl aced hi m 

i n cust ody.   Al exander  and Radke l at er  gave i nt er vi ews t o l aw 

enf or cement  of f i cer s af t er  wai v i ng t hei r  Mi r anda r i ght s.  

¶5 I n a mul t i - count  cr i mi nal  compl ai nt ,  t he St at e char ged 

t he Gr unkes and Radke wi t h ( 1)  at t empt ed t hef t ,  cont r ar y t o Wi s.  

St at .  §§ 943. 20( 1) ( a)  and ( 3) ( a) ,  939. 05,  and 939. 32;  and ( 2)  

at t empt ed t hi r d- degr ee sexual  assaul t ,  cont r ar y t o Wi s.  St at .  

§§ 940. 225( 3) ,  939. 05,  and 939. 32. 5   

¶6 Fol l owi ng t he pr el i mi nar y hear i ng,  t he c i r cui t  cour t  

deni ed bi ndover  on t he char ge of  at t empt ed t hi r d- degr ee sexual  

assaul t .   The cour t  concl uded t hat  t he sexual  assaul t  st at ut e 

di d not  appl y t o c i r cumst ances i n whi ch t he vi ct i m i s deceased 

due t o no act  of  t he accused.    

¶7 The cour t  of  appeal s af f i r med.   I t  concl uded t hat  a 

combi nat i on of  pr ovi s i ons wi t hi n Wi s.  St at .  § 940. 225 r ender ed 

t he st at ut e ambi guous.   On t he one hand,  t he cour t  not ed,  under  

§ 940. 225( 3) ,  t he St at e must  pr ove t hat  t he sexual  i nt er cour se 

occur r ed " wi t hout  t he consent "  of  t he per son vi c t i mi zed.   St at e 

v.  Gr unke,  2007 WI  App 198,  ¶9,  305 Wi s.  2d 312,  738 N. W. 2d 137.   

                                                 
5 Af t er  t he pr el i mi nar y hear i ng,  t he c i r cui t  cour t  or der ed 

t he def endant s bound over  on damage t o cemet er y pr oper t y,  
cont r ar y t o Wi s.  St at .  § 943. 012( 1)  and ( 2) ,  and on at t empt ed 
damage t o pr oper t y,  cont r ar y t o Wi s.  St at .  §§ 943. 01 and 939. 22.   
The def endant s do not  chal l enge t he ci r cui t  cour t ' s  or der ;  
however ,  we ment i on t he char ges di scl osed i n t he or der  because 
i t  cont ai ns a t ypo t hat  shoul d be cor r ect ed.   I t  seems appar ent  
t hat  t he c i r cui t  cour t  meant  t o bi nd t he def endant s over  on Wi s.  
St at .  § 939. 32,  " At t empt , "  but  act ual l y bound t hem over  on 
§ 939. 22,  " Wor ds and phr ases def i ned. "   The or der  shoul d be 
amended t o r ef l ect  t hat  t he def endant s ar e bound over  on 
§ 939. 32,  r at her  t han on § 939. 22.    
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However ,  t he cour t  poi nt ed out  t hat  subsect i on ( 4)  pr ovi des a 

l i s t  of  occasi ons wher e " consent  i s not  an i ssue, "  but  t he 

v i ct i m bei ng dead i s not  i ncl uded i n t hat  l i s t .   I d. ,  ¶¶9- 10.   

The cour t  of  appeal s al so obser ved t hat  subsect i on ( 7)  of  

§ 940. 225 pr ovi des t hat  t he ent i r e st at ut e appl i es r egar dl ess of  

whet her  t he v i ct i m i s dead or  al i ve at  t he t i me of  t he sexual  

cont act  or  sexual  i nt er cour se.   I d. ,  ¶10.   Consequent l y,  t he 

cour t  of  appeal s concl uded t hat  " [ b] ecause a cor pse can never  

gi ve consent  t hr ough wor ds or  act i ons and deat h i s not  one of  

t he i nst ances l i s t ed i n whi ch consent  i s not  an i ssue,  but  at  

t he same t i me subsect i on ( 7)  st at es t hat  t he ent i r e sect i on 

appl i es whet her  t he v i ct i m i s dead or  al i ve at  t he t i me of  t he 

sexual  cont act , "  t he st at ut e i s ambi guous.   I d. ,  ¶¶10- 11.    

¶8 Because t he st at ut e was ambi guous,  t he cour t  of  

appeal s consul t ed i t s l egi s l at i ve hi st or y.   I d. ,  ¶12.   I t  

concl uded t hat  t he l egi s l at i ve hi st or y showed t hat  subsect i on 

( 7)  of  Wi s.  St at .  § 940. 225 was enact ed i n r esponse t o St at e v.  

Hol t ,  128 Wi s.  2d 110,  382 N. W. 2d 679 ( Ct .  App.  1985) . 6  Gr unke,  

305 Wi s.  2d 312,  ¶12.   Based on t he r ef er ence t o Hol t  i n t he 

l egi s l at i ve hi st or y,  t he cour t  of  appeal s i n Gr unke concl uded 

t hat  § 940. 225 appl i ed t o cor pses onl y when t he sexual  assaul t  

v i ct i m was ki l l ed and sexual l y assaul t ed by t he same per pet r at or  

dur i ng a sequence of  event s and,  accor di ngl y,  i t  di d not  appl y 

                                                 
6 I n St at e v.  Hol t ,  128 Wi s.  2d 110,  382 N. W. 2d 679 ( Ct .  

App.  1985) ,  t he cour t  of  appeal s concl uded t hat  t o convi ct  a 
def endant  of  f i r st - degr ee sexual  assaul t  under  t he t hen cur r ent  
st at ut es,  t he St at e must  pr ove t hat  t he v i ct i m was al i ve at  t he 
t i me of  t he sexual  assaul t .   I d.  at  121.    
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t o a sexual  assaul t  of  a cor pse when t he def endant  di d not  cause 

t he deat h.   I d. ,  ¶¶14- 15.   Ther ef or e,  t he cour t  concl uded t hat  

t he def endant s coul d not  be char ged under  § 940. 225.   I d. ,  ¶15.   

¶9 We gr ant ed r evi ew and now r ever se and r emand.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶10 Thi s case r equi r es us t o i nt er pr et  and appl y Wi s.  

St at .  § 940. 225 t o undi sput ed f act s.   We r evi ew quest i ons of  

st at ut or y i nt er pr et at i on and appl i cat i on i ndependent l y,  but  

benef i t i ng f r om t he di scussi ons of  t he c i r cui t  cour t  and t he 

cour t  of  appeal s.   Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  

Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110.     

B.  The Par t i es '  Posi t i ons 

¶11 The par t i es of f er  compet i ng i nt er pr et at i ons of  Wi s.  

St at .  § 940. 225.   The def endant s ar gue t hat  t he st at ut e i s 

ambi guous and t her ef or e we must  r el y on ext r i nsi c sour ces,  such 

as l egi s l at i ve hi st or y,  t o gui de our  i nt er pr et at i on.   I n 

cont r ast ,  t he St at e ar gues t hat  t he l anguage of  t he st at ut e 

bear s a pl ai n meani ng,  r ender i ng i t  unnecessar y f or  us t o 

consul t  l egi s l at i ve hi st or y t o di scer n i t s meani ng.   Bef or e 

exami ni ng t he l anguage of  t he st at ut e,  i t  i s  i nst r uct i ve t o 

exami ne t he par t i es '  r espect i ve ar gument s i n gr eat er  det ai l .  

 1.  Def endant s '  posi t i on 

¶12 The def endant s of f er  a mul t i - par t  i nt er pr et at i on t hat  

we summar i ze br i ef l y.   They posi t  t hat  t he pl ai n meani ng of  

subsect i on ( 7)  of  Wi s.  St at .  § 940. 225 does not  cr i mi nal i ze 

sexual  cont act  or  sexual  i nt er cour se wi t h a cor pse,  because,  
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when t hat  subsect i on i s r ead i n conj unct i on wi t h ot her  por t i ons 

of  t he st at ut e,  an el ement  of  t hi r d- degr ee sexual  assaul t  

becomes super f l uous,  and al so,  such an appl i cat i on of  subsect i on 

( 7)  cr eat es absur d r esul t s.    

¶13 Fi r st ,  t he def endant s ar gue t hat  t o i nt er pr et  

subsect i on ( 7)  of  Wi s.  St at .  § 940. 225 as a " gener al  pr ohi bi t i on 

agai nst  necr ophi l i a"  r ender s t he el ement  of  consent  i n 

subsect i on ( 3)  super f l uous.   Consent  as used i n § 940. 225 means,  

" wor ds or  over t  act i ons"  and obvi ousl y a cor pse cannot  speak or  

act  as r equi r ed by § 940. 225( 4) .   They cont end t hat  subsect i on 

( 4)  cont ai ns an excl usi ve l i s t  of  c i r cumst ances i n whi ch consent  

i s " not  an i ssue"  and deat h i s not  among t hose ci r cumst ances 

l i s t ed.   They concl ude t hat  t he St at e can pr ove t hat  t he v i ct i m 

di d not  consent  onl y by i gnor i ng t he el ement  of  consent  or  by 

r eadi ng i t s def i ni t i on out  of  t he st at ut e.    

¶14 Second,  t he def endant s ar gue t hat  i nt er pr et i ng Wi s.  

St at .  § 940. 225( 7)  as a " gener al  pr ohi bi t i on agai nst  

necr ophi l i a"  cr eat es absur d r esul t s.   They cont end t hat  such an 

i nt er pr et at i on c l ashes wi t h t he gr aduat ed penal t y st r uct ur e of  

§ 940. 225.   They poi nt  out  t hat  § 940. 225 cont ai ns f our  degr ees 

of  sexual  assaul t  and puni shes cer t ai n per pet r at or s t o a gr eat er  

ext ent  t han ot her s.   For  exampl e,  a per pet r at or  of  sexual  

assaul t  who t hr eat ens t he vi ct i m wi t h a danger ous weapon i s 

gui l t y of  a Cl ass B f el ony, 7 § 940. 225( 1) ( b) ,  whi l e ot her  

                                                 
7 The def endant s '  ar gument  descr i bes f i r st - degr ee sexual  

assaul t .   Wi sconsi n St at ut e § 940. 225( 1)  pr ovi des:  
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occasi ons of  sexual  assaul t s r esul t  i n l esser  puni shment s.   The 

def endant s ar gue t hat  i f  subsect i on ( 7)  i s i nt er pr et ed as a 

" gener al  pr ohi bi t i on agai nst  necr ophi l i a, "  § 940. 225 wi l l  

pr ovi de f or  f our  degr ees of  sexual  assaul t  of  a cor pse.   Such an 

i nt er pr et at i on i s absur d,  t hey cont end,  because,  t o use t he 

exampl e above,  a cor pse i s unabl e t o appr ehend t he t hr eat  t hat  

accompani es a sexual  assaul t  wi t h a danger ous weapon.    

¶15 The def endant s ar gue t hat  t he sur pl usage of  t he 

el ement  of  consent  and t he absur d r esul t  of  gr aduat ed penal t i es 

f or  havi ng sexual  cont act  or  sexual  i nt er cour se wi t h a cor pse 

r ender s Wi s.  St at .  § 940. 225 ambi guous.   As a r esul t ,  t hey ar gue 

we shoul d consul t  l egi s l at i ve hi st or y t o i nt er pr et  t he st at ut e.   

They ar gue t hat  t he l egi s l at i ve hi st or y of  subsect i on ( 7)  

i ndi cat es t hat  i t  was enact ed t o r el i eve t he St at e f r om bei ng 

r equi r ed t o pr ove t hat  t he v i ct i m was al i ve when t he sexual  

assaul t  occur r ed i n t hose ci r cumst ances i n whi ch t he per pet r at or  

                                                                                                                                                             
Fi r st  degr ee sexual  assaul t .   Whoever  does any of  

t he f ol l owi ng i s gui l t y of  Cl ass B f el ony:  

( a)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
anot her  per son wi t hout  consent  of  t hat  per son and 
causes pr egnancy or  gr eat  bodi l y har m t o t hat  per son.  

( b)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
anot her  per son wi t hout  consent  of  t hat  per son by use 
or  t hr eat  of  use of  a danger ous weapon or  any ar t i c l e 
used or  f ashi oned i n a manner  t o l ead t he vi ct i m 
r easonabl y t o bel i eve i t  t o be a danger ous weapon.  

( c)  I s ai ded or  abet t ed by one or  mor e ot her  
per sons and has sexual  cont act  or  sexual  i nt er cour se 
wi t h anot her  per son wi t hout  consent  of  t hat  per son by 
use or  t hr eat  of  f or ce or  v i ol ence.  
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sexual l y assaul t s and ki l l s  t he v i ct i m i n a ser i es of  act s.   

Accor di ngl y,  t he def endant s cont end we shoul d const r ue 

subsect i on ( 7)  as cr i mi nal i z i ng t he act  of  sexual l y assaul t i ng 

and causi ng t he deat h of  a per son who i s al i ve at  t he begi nni ng 

of  t he sexual  assaul t ,  but  dead when t he assai l ant  compl et es hi s 

cr i mes.    

2.  St at e' s posi t i on 

¶16 The St at e,  i n cont r ast ,  ar gues t hat  Wi s.  St at .  

§ 940. 225( 7)  i s  unambi guous;  t hat  by i t s t er ms t he st at ut e 

subj ect s i ndi v i dual s t o cr i mi nal  penal t y f or  sexual  assaul t  

" whet her  a v i ct i m i s dead or  al i ve at  t he t i me of  t he sexual  

cont act  or  sexual  i nt er cour se. "   The St at e cont ends t hat  t he 

l i mi t ed i nt er pr et at i on t hat  t he def endant s of f er  i s  r ef ut ed by 

subsect i on ( 7) ' s pl ai n l anguage.   Ther e i s not hi ng i n subsect i on 

( 7)  t hat  suggest s i t  appl i es onl y t o t hose ci r cumst ances i n 

whi ch t he per pet r at or  sexual l y assaul t s and ki l l s  t he v i ct i m.    

¶17 Mor eover ,  t he St at e ar gues,  t he pl ai n meani ng of  Wi s.  

St at .  § 940. 225( 7)  does not  r ender  t he el ement  of  consent  i n t he 

var i ous pr ovi s i ons of  § 940. 225 super f l uous.   Because a dead 

per son i s i ncapabl e of  gi v i ng or  wi t hhol di ng consent ,  t her e i s 

no r eason t o i ncl ude deat h among t he ci r cumst ances l i s t ed i n 

subsect i on ( 4)  i n whi ch consent  " i s not  an i ssue. "    

¶18 I n addi t i on,  t he St at e ar gues t hat  t he gr aduat ed 

penal t y f or  sexual  assaul t  wi t hi n Wi s.  St at .  § 940. 225 does not  

cr eat e absur d r esul t s when subsect i on ( 7)  i s i nt er pr et ed as 

cr i mi nal i z i ng sexual  cont act  or  sexual  i nt er cour se wi t h a 

cor pse.   The St at e agr ees t hat  f i r st - degr ee sexual  assaul t  of  a 
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dead per son i s f act ual l y i mpossi bl e t o commi t .   However ,  i t  

poi nt s out  t hat  t he possi bi l i t y  t hat  t he f act s of  a par t i cul ar  

case wi l l  not  come wi t hi n t he el ement s necessar y t o est abl i sh 

ever y cr i me l i s t ed i n § 940. 225 does not  mean t hat  t he st at ut e 

i s absur d,  but  r at her ,  i t  s i mpl y means t hat  t he evi dence 

necessar y f or  al l  pot ent i al  cr i mes under  § 940. 225 does not  

exi st  i n al l  cases.  

¶19 Fi nal l y,  t he St at e cont ends t hat ,  even t hough t he 

l egi s l at i ve hi st or y of  Wi s.  St at .  § 940. 225( 7)  suggest s i t  was 

enact ed t o r el i eve t he St at e of  t he bur den of  pr ovi ng t hat  t he 

v i ct i m was al i ve when t he sexual  assaul t  occur r ed dur i ng a r ape-

mur der ,  t he pl ai n l anguage i s not  l i mi t ed t o t hat  scenar i o.   

Cont r ar y t o t he def endant s '  ar gument ,  t he St at e cont ends,  by i t s 

t er ms,  subsect i on ( 7)  i s not  l i mi t ed t o c i r cumst ances i n whi ch 

t he same def endant  bot h mur der s and sexual l y assaul t s t he v i ct i m 

and t he sequence of  t hose cr i mes cannot  be est abl i shed.    

C.  Wi sconsi n St at .  § 940. 225 

 1.  Gener al  pr i nci pl es 

¶20 We accept ed r evi ew t o deci de whet her  Wi s.  St at .  

§ 940. 225 cr i mi nal i zes sexual  cont act  or  sexual  i nt er cour se wi t h 

a v i ct i m al r eady dead at  t he t i me of  t he sexual  act i v i t y when 

t he def endant  di d not  cause t he vi ct i m' s deat h. 8  The r el evant  

f act s ar e undi sput ed;  accor di ngl y,  t he i ssue pr esent ed r equi r es 

us t o i nt er pr et  var i ous pr ovi s i ons of  § 940. 225.  

                                                 
8 We hast en t o not e t hat  t he def endant s do not  chal l enge t he 

suf f i c i ency of  t he at t empt  evi dence.   Accor di ngl y,  whet her  t hei r  
act i ons const i t ut e an at t empt  i s not  at  i ssue.    
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¶21 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  236 Wi s.  2d 

211,  232,  612 N. W. 2d 659) .   Pl ai n meani ng may be ascer t ai ned not  

onl y f r om t he wor ds empl oyed i n t he st at ut e,  but  f r om t he 

cont ext .   I d. ,  ¶46.   We i nt er pr et  st at ut or y l anguage i n t he 

cont ext  i n whi ch t hose wor ds ar e used;  " not  i n i sol at i on but  as 

par t  of  a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  

c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d.    

¶22 I f  t he wor ds chosen f or  t he st at ut e exhi bi t  a " pl ai n,  

c l ear  st at ut or y  meani ng, "  wi t hout  ambi gui t y,  t he st at ut e i s 

appl i ed accor di ng t o t he pl ai n meani ng of  t he st at ut or y t er ms.   

I d. ,  ¶46 ( quot i ng Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶20,  

260 Wi s.  2d 633,  660 N. W. 2d 656) .   However ,  i f  a st at ut e i s 

" capabl e of  bei ng under st ood by r easonabl y wel l - i nf or med per sons 

i n t wo or  mor e senses[ , ] "  t hen t he st at ut e i s ambi guous,  and we 

may consul t  ext r i nsi c sour ces t o di scer n i t s meani ng.   I d.  at  

¶¶47- 48,  50.   Whi l e ext r i nsi c sour ces ar e usual l y not  consul t ed 

i f  t he st at ut or y l anguage bear s a pl ai n meani ng,  we never t hel ess 

may consul t  ext r i nsi c sour ces " t o conf i r m or  ver i f y a pl ai n-

meani ng i nt er pr et at i on. "   I d. ,  ¶51.  
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2.  Appl i cat i on of  Wi s.  St at .  § 940. 225 

¶23 We begi n our  anal ysi s wi t h t he l anguage of  t he 

st at ut e.   I d. ,  ¶45.   Sect i on 940. 225 of  t he Wi sconsi n St at ut es 

pr ovi des i n r el evant  par t :  

( 3)  Thi r d degr ee sexual  assaul t .  Whoever  has 
sexual  i nt er cour se wi t h a per son wi t hout  t he consent  
of  t hat  per son i s gui l t y of  a Cl ass G f el ony.   .  .  .  

.  .  .  .  

( 4)  Consent .   " Consent " ,  as used i n t hi s sect i on,  
means wor ds or  over t  act i ons by a per son who i s 
compet ent  t o gi ve i nf or med consent  i ndi cat i ng a f r eel y 
gi ven agr eement  t o have sexual  i nt er cour se or  sexual  
cont act .   Consent  i s not  an i ssue i n al l eged 
vi ol at i ons of  sub.  ( 2) ( c) ,  ( cm) ,  ( d) ,  ( g) ,  ( h) ,  and 
( i ) .   The f ol l owi ng per sons ar e pr esumed i ncapabl e of  
consent  but  t he pr esumpt i on may be r ebut t ed by 
compet ent  evi dence,  subj ect  t o t he pr ovi s i ons of  s.  
972. 11( 2) :  

( b)  A per son suf f er i ng f r om a ment al  i l l ness or  
def ect  whi ch i mpai r s capaci t y t o appr ai se per sonal  
conduct .  

( c)  A per son who i s unconsci ous or  f or  any ot her  
r eason i s physi cal l y unabl e t o communi cat e 
unwi l l i ngness t o an act .  

.  .  .  .  

( 7)  Deat h of  v i ct i m.   Thi s sect i on appl i es 
whet her  a v i ct i m i s dead or  al i ve at  t he t i me of  t he 
sexual  cont act  or  sexual  i nt er cour se.   

¶24 Pr osecut i on of  t he def endant s f or  at t empt ed t hi r d-

degr ee sexual  assaul t  when t he vi ct i m i s al r eady dead i nvokes 

mul t i pl e subsect i ons of  Wi s.  St at .  § 940. 225,  and we must  

i nt er pr et  t hose subsect i ons i n cont ext  as t hey r el at e t o each 
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ot her .   Kal al ,  271 Wi s.  2d 633,  ¶46.   Under  subsect i on ( 3) ,  one 

who has sexual  i nt er cour se wi t h a per son " wi t hout  t he consent "  

of  t hat  per son i s gui l t y of  a Cl ass G f el ony.   § 940. 225( 3) .   

Subsect i on ( 4)  l i s t s c i r cumst ances i n whi ch " consent  i s not  an 

i ssue, "  and t he ci r cumst ance of  t he v i ct i m bei ng dead i s not  

among t hem. 9  § 940. 225( 4) .   Subsect i on ( 4)  al so def i nes 

" consent "  as " wor ds or  over t  act i ons .  .  .  i ndi cat i ng a f r eel y 

gi ven agr eement  t o have sexual  i nt er cour se. "   I d.   The 

def endant s cont end t hat ,  because a cor pse cannot  pr ovi de or  

wi t hhol d consent ,  al l owi ng pr osecut i on f or  sexual  i nt er cour se 

wi t h a cor pse under  subsect i on ( 7)  woul d c l ash wi t h t he 

r equi r ement  i n subsect i on ( 3)  t hat  t he i nt er cour se occur  wi t hout  

t he v i ct i m' s consent .   The def endant s ar e i ncor r ect .  

¶25 Ther e i s no st at ut or y ambi gui t y or  i ncompat i bi l i t y  

bet ween,  on t he one hand,  a v i ct i m bei ng i ncapabl e of  consent  

because t he vi ct i m i s dead and,  on t he ot her  hand,  subsect i on 

( 3) ' s r equi r ement  t hat  sexual  i nt er cour se occur  " wi t hout  t he 

consent "  of  t he v i ct i m.   I n or der  t o achi eve a convi ct i on f or  

t hi r d- degr ee sexual  assaul t  under  Wi s.  St at .  § 940. 225( 3) ,  t he 

St at e must  st i l l  pr ove t he el ement  " wi t hout  consent "  beyond a 

r easonabl e doubt ;  t hat  endeavor  i s subj ect  t o a s i mpl e pr oof  

when t he vi ct i m i s a cor pse.  

                                                 
9 The st at ut e speci f i es t hat  a v i ct i m i s l egal l y unabl e t o 

consent  i f  t he v i ct i m has a ment al  i l l ness ( subsect i on ( 2) ( c) ) ,  
i s  i nt oxi cat ed ( subsect i on ( 2) ( cm) ) ,  i s  unconsci ous ( subsect i on 
( 2) ( d) ) ,  or  i s under  t he car e or  super vi si on of  cer t ai n 
i nst i t ut i ons or  f aci l i t i es ( subsect i ons ( 2) ( g) ,  ( h)  and ( i ) ) .  
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¶26 The def endant s '  ambi gui t y ar gument  wi t h r espect  t o t he 

consent  el ement  of  t he st at ut e suggest s t hat  t hey bel i eve an 

el ement  of  a cr i me i s r ender ed super f l uous mer el y because i t  i s  

s i mpl e t o pr ove.   They ar e mi st aken.   An el ement  of  a cr i me i s 

not  r ender ed super f l uous because t hat  el ement  mi ght  be 

r el at i vel y easy t o pr ove under  t he f act s of  a par t i cul ar  case.   

Rat her ,  an el ement  of  a st at ut e i s super f l uous when i t  i s  

r edundant  of  some ot her  por t i on of  t he st at ut e.   See,  e. g. ,  

St at e v.  Di bbl e,  2002 WI  App 219,  ¶15,  257 Wi s.  2d 274,  650 

N. W. 2d 908 ( concl udi ng t hat  " r eckl ess"  and " ut t er  di sr egar d"  ar e 

t wo di st i nct  el ement s) ;  St at e v.  Dauer ,  174 Wi s.  2d 418,  431- 32,  

497 N. W. 2d 766 ( Ct .  App.  1993)  ( concl udi ng t hat  " ver bal ,  wr i t t en 

or  pr i nt ed"  t hr eat s ar e not  r edundant  i n r egar d t o t he cr i me of  

ext or t i on) .   Si mi l ar l y,  no r edundancy i s cr eat ed by t he " wi t hout  

consent "  el ement  of  subsect i on ( 3) .  

¶27 Mor eover ,  t he pr esence of  subsect i on ( 7) ,  whi ch st at es 

t hat  Wi s.  St at .  § 940. 225 appl i es whet her  t he v i ct i m i s dead or  

al i ve,  does not  r ender  t he " wi t hout  consent "  el ement  of  

subsect i on ( 3)  super f l uous.   Thi s i s so because t he st at ut e al so 

r ecogni zes cer t ai n c i r cumst ances i n whi ch consent  i s " not  an 

i ssue, "  t her eby exempt i ng t he St at e f r om havi ng t o pr ove t he 

l ack of  consent  el ement  i n l i mi t ed c i r cumst ances and wi t hout  

r emovi ng l ack of  consent  as an el ement  f r om ot her  pr ovi s i ons.   

§ 940. 225( 4) .   The absence of  t he c i r cumst ance of  a dead vi ct i m 

f r om t he l i s t  of  c i r cumst ances i n whi ch consent  i s " not  an 

i ssue"  does not  cause t he l ack of  consent  t o become a 

super f l uous el ement  of  t he cr i me;  r at her ,  t he absence mer el y 
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l eaves t he el ement  of  consent  i nt act .   Subsect i on ( 7)  r ei nf or ces 

t hat  t he St at e must  pr ove t hat  t he sexual  cont act  or  sexual  

i nt er cour se occur r ed wi t hout  t he v i ct i m' s consent  even t hough 

t he vi ct i m i s dead;  by t he pl ai n meani ng of  i t s  t er ms,  

subsect i on ( 7) ' s appl i cat i on i s not  so l i mi t ed as t he def endant s 

cont end.    

¶28 The def endant s '  ar gument  t hat  subsect i ons ( 7)  and ( 3)  

conf l i c t  f ur t her  st ems f r om t hei r  mi st aken i nt er pr et at i on of  

Wi s.  St at .  § 940. 225 t o r equi r e t he St at e t o pr ove t hat  t he 

v i ct i m wi t hhel d consent .   The el ement  " wi t hout  consent "  i n 

subsect i on ( 3)  r equi r es no af f i r mat i ve act ,  such as t he 

wi t hhol di ng of  consent ,  on t he par t  of  t he v i ct i m.   Rat her ,  t he 

St at e must  pr ove t hat  t her e was no af f i r mat i ve consent .  St at ed 

ot her wi se,  t he pl ai n l anguage of  subsect i on ( 3)  r equi r es t he 

St at e t o pr ove beyond a r easonabl e doubt  t hat  t he def endant s 

at t empt ed t o have sexual  i nt er cour se wi t h t he v i ct i m wi t hout  her  

" wor ds or  over t  act i ons .  .  .  i ndi cat i ng a f r eel y gi ven 

agr eement  t o have sexual  i nt er cour se. "   Wi s.  St at .  § 940. 225( 4) .   

The St at e does not  have t o pr ove t hat  t he v i ct i m wi t hhel d 

consent .  

¶29 Accor di ngl y,  cont r ar y t o t he def endant s '  asser t i ons,  

subsect i ons ( 3)  and ( 7)  exi st  i n har mony.    

¶30 The def endant s '  second ar gument ,  t hat  i nt er pr et i ng 

subsect i on ( 7)  as a " gener al  pr ohi bi t i on agai nst  necr ophi l i a"  

l eads t o absur d r esul t s,  i s  equal l y unavai l i ng.   The 

i nt er pr et at i on of  Wi s.  St at .  § 940. 225( 7)  as cr i mi nal i z i ng 

sexual  cont act  or  sexual  i nt er cour se wi t h a dead per son does not  
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cr eat e t he absur d pr ospect  of  f our  degr ees of  sexual  assaul t  of  

a dead per son,  as t he def endant s suggest .   The St at e agr ees wi t h 

t he def endant s t hat  one who has sexual  cont act  or  sexual  

i nt er cour se wi t h a dead per son coul d not  be char ged wi t h f i r st -

degr ee10 or  second- degr ee11 sexual  assaul t ,  because such f act s  

                                                 
10 The st at ut or y pr ovi s i ons of  f i r st - degr ee sexual  assaul t  

ar e cont ai ned i n not e 7,  supr a.  

11 Second- degr ee sexual  assaul t  i s  descr i bed i n Wi s.  St at .  
§ 940. 225( 2)  as f ol l ows:  

Second degr ee sexual  assaul t .   Whoever  does any 
of  t he f ol l owi ng i s gui l t y of  a Cl ass C f el ony:  

( a)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
anot her  per son wi t hout  consent  of  t hat  per son by use 
or  t hr eat  of  f or ce or  v i ol ence.  

( b)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
anot her  per son wi t hout  consent  of  t hat  per son and 
causes i nj ur y,  i l l ness,  di sease or  i mpai r ment  of  a 
sexual  or  r epr oduct i ve or gan,  or  ment al  angui sh 
r equi r i ng psychi at r i c car e f or  t he v i ct i m.  

( c)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
a per son who suf f er s f r om a ment al  i l l ness or  
def i c i ency whi ch r ender s t hat  per son t empor ar i l y  or  
per manent l y i ncapabl e of  appr ai s i ng t he per son' s 
conduct ,  and t he def endant  knows of  such condi t i on.  

( cm)  Has sexual  cont act  or  sexual  i nt er cour se 
wi t h a per son who i s under  t he i nf l uence of  an 
i nt oxi cant  t o a degr ee whi ch r ender s t hat  per son 
i ncapabl e of  gi v i ng consent  i f  t he def endant  has 
act ual  knowl edge t hat  t he per son i s i ncapabl e of  
gi v i ng consent  and t he def endant  has t he pur pose t o 
have sexual  cont act  or  sexual  i nt er cour se wi t h t he 
per son whi l e t he per son i s i ncapabl e of  gi v i ng 
consent .  

( d)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
a per son who t he def endant  knows i s unconsci ous.  
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cannot  cor r espond wi t h t he el ement s of  t hose t wo char ges.   

However ,  t he i nappl i cabi l i t y  of  subsect i ons ( 1)  and ( 2)  t o 

c i r cumst ances wher e sexual  cont act  or  sexual  i nt er cour se wi t h a 

dead per son i s al l eged t o have occur r ed i s not  an absur d r esul t .   

                                                                                                                                                             
( f )  I s ai ded or  abet t ed by one or  mor e ot her  

per sons and has sexual  cont act  or  sexual  i nt er cour se 
wi t h anot her  per son wi t hout  t he consent  of  t hat  
per son.  

( g)  I s an empl oyee of  a f aci l i t y or  pr ogr am under  
s.  940. 295( 2) ( b) ,  ( c) ,  ( h)  or  ( k)  and has sexual  
cont act  or  sexual  i nt er cour se wi t h a per son who i s a 
pat i ent  or  r esi dent  of  t he f aci l i t y  or  pr ogr am.  

( h)  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
an i ndi v i dual  who i s conf i ned i n a cor r ect i onal  
i nst i t ut i on i f  t he act or  i s a cor r ect i onal  st af f  
member .   Thi s par agr aph does not  appl y i f  t he 
i ndi v i dual  wi t h whom t he act or  has sexual  cont act  or  
sexual  i nt er cour se i s subj ect  t o pr osecut i on f or  t he 
sexual  cont act  or  sexual  i nt er cour se under  t hi s 
sect i on.  

( i )  Has sexual  cont act  or  sexual  i nt er cour se wi t h 
an i ndi v i dual  who i s on pr obat i on,  par ol e,  or  ext ended 
super vi s i on i f  t he act or  i s a pr obat i on,  par ol e,  or  
ext ended super vi s i on agent  who super vi ses t he 
i ndi v i dual ,  ei t her  di r ect l y or  t hr ough a subor di nat e,  
i n hi s or  her  capaci t y as a pr obat i on,  par ol e,  or  
ext ended super vi s i on agent  or  who has i nf l uenced or  
has at t empt ed t o i nf l uence anot her  pr obat i on,  par ol e,  
or  ext ended super vi s i on agent ' s super vi s i on of  t he 
i ndi v i dual .   Thi s par agr aph does not  appl y i f  t he 
i ndi v i dual  wi t h whom t he act or  has sexual  cont act  or  
sexual  i nt er cour se i s subj ect  t o pr osecut i on f or  t he 
sexual  cont act  or  sexual  i nt er cour se under  t hi s 
sect i on.  

( j )  I s a l i censee,  empl oyee,  or  noncl i ent  
r esi dent  of  an ent i t y,  as def i ned i n s.  48. 685( 1) ( b)  
or  50. 065( 1) ( c) ,  and has sexual  cont act  or  sexual  
i nt er cour se wi t h a c l i ent  of  t he ent i t y.    
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¶31 An absur d r esul t  f ol l ows when an i nt er pr et at i on woul d 

r ender  t he r el evant  st at ut e cont ext ual l y i nconsi st ent 12 or  woul d 

be cont r ar y t o t he c l ear l y st at ed pur pose of  t he st at ut e. 13  By 

i t s t er ms,  Wi s.  St at .  § 940. 225 appl i es r egar dl ess of  whet her  

t he sexual  assaul t  v i ct i m i s dead or  al i ve.   § 940. 225( 7) .   The 

pl ai n meani ng of  t he st at ut e does not  cr eat e i nt er nal  

i nconsi st enci es;  nor ,  obvi ousl y,  does t he pl ai n meani ng conf ound 

t he st at ut e' s c l ear l y st at ed pur pose.   To t he cont r ar y,  i t  i s  

ent i r el y possi bl e t o appl y § 940. 225( 7)  as wr i t t en and be 

consi st ent  wi t h t he pl ai n meani ng of  t he st at ut e' s puni shment  of  

t hose who have sexual  cont act  or  sexual  i nt er cour se wi t h a dead 

per son.   See,  e. g. ,  Suchomel  v.  Uni v.  of  Wi s.  Hosp.  & Cl i ni cs,  

2005 WI  App 234,  ¶28,  288 Wi s.  2d 188,  708 N. W. 2d 13.  

¶32 The def endant s '  t hi r d ar gument ,  t hat  subsect i on ( 7)  

l i mi t s subsect i on ( 3)  t o onl y t hose ci r cumst ances i n whi ch t he 

per pet r at or  k i l l s  and has sexual  i nt er cour se wi t h t he v i ct i m i n 

a ser i es of  event s,  f i nds no suppor t  i n t he pl ai n l anguage of  

t he st at ut e.   The def endant s '  ar gument  i s der i ved f r om Hol t  and 

f r om subsect i on ( 7) ' s l egi s l at i ve hi st or y.    

                                                 
12 See,  e. g. ,  I ndus.  t o I ndus. ,  I nc.  v.  Hi l l sman Modul ar  

Mol di ng,  I nc. ,  2002 WI  51,  ¶20,  252 Wi s.  2d 544,  644 N. W. 2d 236 
( concl udi ng t hat  an absur d r esul t  woul d f ol l ow wer e " per son"  
i nt er pr et ed t o i ncl ude onl y nat ur al  per sons,  and t o excl ude 
cor por at i ons,  gi ven t he cont ext  i n whi ch " per son"  i s used i n t he 
st at ut e) .   

13 See,  e. g. ,  Suchomel  v.  Uni v.  of  Wi s.  Hosp.  & Cl i ni cs,  
2005 WI  App 234,  ¶28,  288 Wi s.  2d 188,  708 N. W. 2d 13.  
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¶33 Fol l owi ng hi s convi ct i on f or  f i r st - degr ee mur der  and 

f i r st - degr ee sexual  assaul t  i n a case pr edat i ng t he enact ment  of  

Wi s.  St at .  § 940. 225( 7) ,  Hol t  ar gued t her e was i nsuf f i c i ent  

evi dence t o convi ct  hi m of  sexual  assaul t  because t he evi dence 

coul d not  suppor t  a f i ndi ng t hat  hi s v i ct i m was al i ve when he 

engaged i n sexual  i nt er cour se wi t h her .   Hol t ,  128 Wi s.  2d at  

121.   Al t hough t he cour t  of  appeal s uphel d Hol t ' s  convi ct i on f or  

sexual  assaul t ,  shor t l y af t er  t he case was deci ded,  t he 

l egi s l at ur e enact ed § 940. 225( 7) .   By enact i ng § 940. 225( 7) ,  i t  

appear s t hat  t he l egi s l at ur e sought  t o c l ose t he l oophol e i n t he 

t hen cur r ent  ver si on of  § 940. 225 t hat  Hol t  sought  t o expl oi t .   

A not e cont ai ned i n subsect i on ( 7) ' s dr af t i ng f i l e st at es:   

" Pr obl em——don' t  want  pr osecut i on t o f ai l  because t he DA 

[ di st r i ct  at t or ney]  has t o pr ove t hat  v i ct i m was al i ve at  t he 

t i me SA [ sexual  assaul t ]  t ook pl ace——Have st at ut e [ so]  t hat  DA 

does not  have t o pr ove t hat  v i ct i m was al i ve or  dead. "   Dr af t i ng 

Fi l e f or  1985 Wi s.  Act  134,  Anal ysi s by t he Legi s l at i ve 

Ref er ence Bur eau of  1985 A. B.  328,  Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi s.   

¶34 Whi l e t he par t i es agr ee t hat  subsect i on ( 7)  was 

enact ed t o r emedy t he pr obl em i dent i f i ed i n Hol t ,  namel y,  

pr ovi ng t hat  t he v i ct i m was al i ve when t he sexual  assaul t  

occur r ed as par t  of  a r ape- mur der ,  t he l anguage of  subsect i on 

( 7)  does not  so l i mi t  i t s  appl i cat i on.   I ndeed,  subsect i on ( 7) ,  

by i t s ver y t er ms,  appl i es t o al l  of  Wi s.  St at .  § 940. 225.   The 

def endant s di r ect  us t o no aut hor i t y t hat  st ands f or  t he 

pr oposi t i on t hat ,  when t he l egi sl at ur e enact s a st at ut e t o appl y 
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t o a speci f i c  c i r cumst ance,  t he st at ut e may be appl i ed onl y t o 

t hat  c i r cumst ance.   I t  i s  doubt f ul  t hat  such aut hor i t y exi st s.   

Fur t her mor e,  when t he Uni t ed St at es Supr eme Cour t  consi der ed 

such a cont ent i on,  i t  conc l uded,  " The f act  t hat  [ t he 

l egi s l at ur e]  may not  have f or eseen al l  of  t he consequences of  a 

st at ut or y enact ment  i s not  a suf f i c i ent  r eason f or  r ef usi ng t o 

gi ve ef f ect  t o i t s pl ai n meani ng. "   Uni on Bank v.  Wol as,  502 

U. S.  151,  158 ( 1991) .   The pl ai n l anguage of  § 940. 225( 7)  i s our  

gui depost ;  and by i t s t er ms,  i t  i s  not  l i mi t ed t o c i r cumst ances 

i n whi ch a per pet r at or  mur der s and sexual l y assaul t s t he v i ct i m 

i n a ser i es of  event s. 14 

                                                 
14 I n addi t i on,  t he def endant s '  suggest i on t hat  subsect i on 

( 7)  be i nt er pr et ed t o appl y onl y t o t hose ci r cumst ances i n whi ch 
t he per pet r at or  commi t s a r ape- mur der  i n a ser i es of  event s,  
t hwar t s t he pl ai n l anguage t he l egi s l at ur e chose t o puni sh t hose 
who commi t  a sexual  assaul t  r egar dl ess of  whet her  t hei r  v i ct i m 
i s dead or  al i ve.   At  or al  ar gument ,  t he def endant s cont ended 
t hat  onl y t he per son who caused t he deat h of  t he v i ct i m coul d be 
pr osecut ed f or  sexual  assaul t .   The def endant s c i t e t he t i t l e of  
subsect i on ( 7) ,  " Deat h of  Vi ct i m, "  as suppor t .  

We r ej ect  t he def endant s '  ar gument .   The unt owar d r esul t s 
t hat  coul d f l ow f r om such an i nt er pr et at i on may be i l l ust r at ed 
by an exampl e.   Under  t he def endant s '  i nt er pr et at i on of  t he 
st at ut e,  had Ni chol as Gr unke ki l l ed t he v i ct i m,  and t hen bot h he 
and hi s br ot her  Al exander  had sexual  i nt er cour se wi t h t he 
v i ct i m' s dead body,  onl y Ni chol as coul d be char ged wi t h and 
f ound gui l t y of  sexual  assaul t .   Such an i nt er pr et at i on i s 
cont r ar y t o t he pl ai n meani ng of  t he st at ut e,  whi ch nowher e 
i ndi cat es t hat  pr osecut i ons ar e l i mi t ed t o onl y t hose who cause 
t he deat h of  t he v i ct i m.   



Nos.  2006AP2744- CR t hr ough 2006AP2746- CR   

 

 
 

21 

¶35 I n addi t i on,  t he l egi s l at i ve hi st or y suppor t s,  r at her  

t han conf ounds,  our  pl ai n- meani ng i nt er pr et at i on.   Kal al ,  271 

Wi s.  2d 633,  ¶51.   The not e r ef er enced above t o whi ch t he 

par t i es di r ect  us does not  const i t ut e t he f ul l  l egi s l at i ve 

hi st or y of  subsect i on ( 7) .   A not e i n t he l egi s l at i ve counci l  

f i l e f or  t he Commi t t ee on Judi c i ar y and Consumer  Af f ai r s,  t o 

whi ch Assembl y Bi l l  328 cr eat i ng Wi s.  St at .  § 940. 225( 7)  was 

r ef er r ed,  st at es:    

                                                                                                                                                             
The t i t l e of  subsect i on ( 7)  does not  advance t he 

def endant s '  ar gument .   The t i t l e of  t he st at ut e does not  st at e 
t hat  a per pet r at or  can be puni shed f or  at t empt ed sexual  assaul t  
of  a cor pse onl y when t he per pet r at or  causes t he vi ct i m' s deat h.   
Mor eover ,  because t he t i t l e of  a st at ut e i s not  par t  of  t he 
st at ut e,  we do not  consul t  t he t i t l e " t o cr eat e a doubt  wher e 
none woul d ot her wi se exi st . "   Wi s.  Val l ey I mpr ovement  Co.  v.  
Pub.  Ser v.  Comm' n of  Wi s. ,  9 Wi s.  2d 606,  618,  101 N. W. 2d 798 
( 1960) .   The pl ai n l anguage of  subsect i on ( 7)  l eaves no doubt  as  
t o t he appl i cabi l i t y  of  Wi s.  St at .  § 940. 225 i n t hese 
ci r cumst ances:   subsect i on ( 7)  appl i es r egar dl ess of  " whet her  a 
v i ct i m i s dead or  al i ve. "   Accor di ngl y,  we wi l l  not  const r ue t he 
t i t l e of  subsect i on ( 7)  t o cr eat e a cont r ar y  i nt er pr et at i on.   
I d.     

The def endant s '  ar gument  i s f ur t her  conf oundi ng when 
consi der ed i n t andem wi t h t hei r  ar gument  t hat  t he el ement  of  
consent  i s super f l uous.   Thei r  ar gument  t hat  t he consent  el ement  
i s super f l uous woul d appl y equal l y when a per pet r at or  k i l l s  t he 
v i ct i m and pr oceeds t o have sexual  cont act  or  sexual  i nt er cour se 
wi t h t he cor pse,  t he ver y Hol t - t ype of  c i r cumst ance f or  whi ch 
subsect i on ( 7)  was enact ed.   The def endant s appear  not  t o 
account  f or  t hi s di spar i t y,  and we decl i ne t o gi ve j udi c i al  
sanct i on t o such an i nt er nal l y  i nconsi st ent  i nt er pr et at i on of  
t he st at ut e.  
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AB 328 

Speci f i es t hat  sexual  assaul t  l aws ar e appl i cabl e 
whet her  t he v i ct i m i s al i ve or  dead at  t he t i me of  t he 
assaul t  

Pr obl em:   Uncl ear  i f  sex.  assaul t  l aws appl y i f  not  
sur e v i ct i m was al i ve at  t i me of  assaul t  

-  l anguage " consent  of  anot her  per son"  i mpl i es t hat  
v i ct i m i s al i ve 

-  t ough i ssue f or  j ur y t o det er mi ne ( i ssue ar i ses i n 
j ur y del i ber at i ons)  

-  I n Homi ci de & sex assaul t  case,  may be abl e t o pr ove 
sex assaul t ,  but  not  HOMI CI DE 

-  No necr ophi l i a st at s.  i n WI    

Legi s l at i ve Counci l  f i l e on 1985 A. B.  328 ( capi t al i zat i on and 

emphasi s i n or i gi nal ) .  

¶36 I t  appear s f r om t he not e t hat  t he l ack of  a 

" necr ophi l i a"  st at ut e i n Wi sconsi n cont r i but ed t o t he pr obl em of  

det er mi ni ng whet her  Wi s.  St at .  § 940. 225,  Wi sconsi n' s sexual  

assaul t  st at ut e,  appl i ed when a v i ct i m may have been al i ve at  

t he t i me of  t he assaul t .   The expansi ve l anguage of  subsect i on 

( 7)  r emedi es t he pr i mar y pr obl em,  as wel l  as al l  f our  of  t he 

anci l l ar y pr obl ems,  i dent i f i ed i n t he l egi s l at i ve counci l  f i l e 

not e.   Accor di ngl y,  we concl ude t hat  t he l egi s l at ur e meant  t hat  

subsect i on ( 7)  woul d r emedy t he pr obl ems i t  i dent i f i ed wi t hi n 

§ 940. 225 pr i or  t o subsect i on ( 7) ' s enact ment .   The l egi s l at i ve 

counci l  f i l e i ndi cat es t hat  subsect i on ( 7)  was enact ed t o puni sh 

t hose who engage i n sexual  cont act  or  sexual  i nt er cour se wi t h a 

dead vi ct i m,  as wel l  as a l i ve v i ct i m.   Ther ef or e,  t he 

l egi s l at i ve hi st or y suppor t s our  i nt er pr et at i on t hat ,  by i t s 
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pl ai n meani ng,  subsect i on ( 7)  i s not  so l i mi t ed i n meani ng as 

t he def endant s cont end.   

¶37 I n sum,  by i t s  pl ai n t er ms,  Wi s.  St at .  § 940. 225 

pr ohi bi t s t he conduct  t hat  t he def endant s ar e al l eged t o have 

at t empt ed.   Sect i on 940. 225( 3)  pr ovi des t hat  " [ w] hoever  has 

sexual  i nt er cour se wi t h a per son wi t hout  t he consent  of  t hat  

per son i s gui l t y of  a Cl ass G f el ony, "  and § 940. 225( 7)  pr ovi des 

t hat  " [ t ] hi s sect i on appl i es whet her  a v i ct i m i s dead or  al i ve 

at  t he t i me of  t he sexual  cont act  or  sexual  i nt er cour se. "   The 

l anguage of  t he st at ut e i s c l ear  on i t s f ace.   A r easonabl y 

wel l - i nf or med per son woul d under st and t he st at ut e t o pr ohi bi t  

sexual  i nt er cour se wi t h a dead per son.   I n addi t i on,  t he el ement  

of  consent  i s not  r ender ed super f l uous by our  i nt er pr et at i on.   

The St at e i s obl i gat ed t o pr ove beyond a r easonabl e doubt  t hat  

t he sexual  i nt er cour se was at t empt ed wi t hout  t he v i ct i m' s 

consent .   Si mpl i c i t y of  pr oof  does not  make an el ement  

super f l uous.   See,  e. g. ,  Di bbl e,  257 Wi s.  2d 274,  ¶¶13- 15;  

Dauer ,  174 Wi s.  2d 418,  431- 32.   Fur t her mor e,  appl y i ng t he pl ai n 

meani ng of  § 940. 225 does not  cr eat e absur d r esul t s.   I t  i s  not  

absur d t hat  one who sexual l y assaul t s a dead per son coul d not  be 

puni shed f or  f i r st - degr ee or  second- degr ee sexual  assaul t ;  such 

puni shment s ar e s i mpl y f act ual l y  unavai l abl e i n cases i n whi ch 

t he vi ct i m i s a dead per son.   Fi nal l y,  t he l egi s l at i ve hi st or y 

ver i f i es t hat  t he pl ai n meani ng of  § 940. 225 i s not  so l i mi t ed 

as t he def endant s asser t .   Accor di ngl y,  t he def endant s may be 

char ged wi t h at t empt ed t hi r d- degr ee sexual  assaul t  pur suant  t o 

§ 940. 225( 3) .  
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I I I .   CONCLUSI ON 

¶38 The i ssue pr esent ed i s whet her  Wi s.  St at .  § 940. 225 

cr i mi nal i zes sexual  cont act  or  sexual  i nt er cour se wi t h a v i ct i m 

al r eady dead at  t he t i me of  t he sexual  act i v i t y when t he accused 

di d not  cause t he deat h of  t he v i ct i m.   We concl ude t hat  i t  

does.   Accor di ngl y,  we r ever se t he cour t  of  appeal s and r emand 

t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h 

t hi s opi ni on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶39 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

maj or i t y opi ni on pur por t s t o r each i t s r esul t  by r el y i ng on t he 

" pl ai n t er ms"  of  Wi s.  St at .  § 939. 22.   Maj or i t y  op. ,  ¶37.   I  

agr ee wi t h t he di ssent  t hat  t he maj or i t y opi ni on does not  r el y 

on t he st at ut or y t ext  t o answer  t he quest i on posed i n t he 

pr esent  case.   

¶40 I n exami ni ng not  onl y t he t ext  of  Wi s.  St at .  § 939. 22 

but  al so t he l egi s l at i ve hi st or y and t he consequences of  var i ous 

i nt er pr et at i ons,  t he maj or i t y opi ni on and I  concl ude t hat  t he 

most  r easonabl e i nt er pr et at i on of  t he st at ut e i s  t hat  i t  cover s 

t he f act  s i t uat i on pr esent ed.   I  t her ef or e concur  i n t he cour t ' s  

mandat e.  
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¶41 ANN WALSH BRADLEY,  J.    (dissenting).  The maj or i t y 

r eaches a desi r ed r esul t  t hr ough an undesi r abl e anal ysi s.  I  

acknowl edge t hat  t hi s i s hei nous conduct  and good publ i c pol i cy  

woul d i ndi cat e t hat  t hi s conduct  shoul d be cr i mi nal i zed.     

¶42 The maj or i t y bel i eves t hat  § 940. 225( 3)  c l ear l y cover s 

sexual  assaul t  of  a cor pse.  I t  concl udes t hat  t he l anguage of  

t he st at ut e " i s c l ear  on i t s f ace. "  Maj or i t y op. ,  ¶37.  I t  

det er mi nes t hat  " a r easonabl y wel l - i nf or med per son woul d 

under st and t he st at ut e t o pr ohi bi t  sexual  i nt er cour se wi t h a 

dead per son. "  I d.  

¶43 Unl i ke t he maj or i t y,  I  concl ude t hat  t he c i r cui t  cour t  

j udge and t he cour t  of  appeal s j udges her e ar e " r easonabl y wel l -

i nf or med"  per sons.  They unani mousl y concl uded t hat  § 940. 225 

does not  pr ohi bi t  sexual  i nt er cour se wi t h a cor pse.  They 

det er mi ned ( 1)  t hat  t he l anguage of  t he st at ut e was ambi guous 

and,  ( 2)  t hat  when t he l egi s l at ur e enact ed § 940. 225( 3) ,  i t  di d 

not  i nt end t hat  t he st at ut e cover  t he conduct  her e. 1 I  agr ee.   

I  

¶44 The maj or i t y expl ai ns t hat  we accept ed r evi ew i n t hi s 

case t o deci de whet her  Wi s.  St at .  § 940. 225 cr i mi nal i zes sexual  

i nt er cour se wi t h a cor pse when t he def endant  di d not  cause i t s 

deat h.  Maj or i t y op. ,  ¶20.  The engi ne t hat  dr i ves t he maj or i t y ' s 

anal ysi s i s i t s bel i ef  t hat  t he l anguage of  t he st at ut e i s 

                                                 
1 We have pr evi ousl y det er mi ned t hat  when cour t s r each 

cont r adi ct or y i nt er pr et at i ons of  a st at ut e,  i t  " i s  i ndi cat i ve of  
ambi gui t y. "  Teschendor f  v.  St at e Far m I ns.  Cos. ,  2006 WI  89,  
¶19,  293 Wi s.  2d 123,  717 N. W. 2d 258 ( c i t i ng St ockbr i dge Sch.  
Di st .  v.  Dep' t  of  Publ i c I nst r uct i on Sch.  Di st .  Boundar y Appeal  
Bd. ,  202 Wi s.  2d 214,  222,  550 N. W. 2d 96 ( 1996) ) .  
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" pl ai n. "   I t  makes t hat  asser t i on over  and over  agai n i n t he 

opi ni on.  See i d. ,  ¶¶27,  28,  31,  32,  34,  36,  37.   

¶45 To begi n,  i t  i s  al ways suspi c i ous t o me when an 

opi ni on asser t s t hat  t he meani ng i s pl ai n and t hen pr oceeds t o 

spend a mul t i t ude of  pages expl ai ni ng i t .  I t  i s  as t hough t he 

l engt hy expl anat i on bel i es t he asser t i on.  I f  i t  i s  so pl ai n,  why 

i s t he expl anat i on so compl ex and l engt hy? 

¶46 My suspi c i ons ar e wel l  f ounded when you exami ne t he 

anal ysi s.  Let ' s st ar t  by l ooki ng at  t he t ext  of  t he st at ut e t hat  

t he maj or i t y says i s so pl ai n.  Wi s.  St at .  § 940. 225 pr ovi des i n 

r el evant  par t :  

( 3)  Thi r d Degr ee Sexual  Assaul t .   Whoever  has sexual  
i nt er cour se wi t h a per son wi t hout  t he consent  of  t hat  
per son i s gui l t y of  a Cl ass G f el ony.  Whoever  has 
sexual  cont act  i n t he manner  descr i bed i n sub.  
( 5) ( b) 2.  or  3.  wi t h a per son wi t hout  t he consent  of  
t hat  per son i s gui l t y of  a Cl ass G f el ony.  

( 4)  Consent .   " Consent " ,  as used i n t hi s sect i on,  
means wor ds or  over t  act i ons by a per son who i s 
compet ent  t o gi ve i nf or med consent  i ndi cat i ng a f r eel y 
gi ven agr eement  t o have sexual  i nt er cour se or  sexual  
cont act .  .  .  .  

( 7)  Deat h of  Vi ct i m.  Thi s sect i on appl i es whet her  a 
v i ct i m i s dead or  al i ve at  t he t i me of  t he sexual  
cont act  or  sexual  i nt er cour se.  

( Emphasi s added. )  

¶47 Looki ng at  subsect i on ( 4) ,  i t  i s  not  at  al l  " pl ai n"  

how t o appl y t he concept  of  consent  t o cases i nvol v i ng cor pses.  

I  don' t  t hi nk a cor pse can gi ve consent .   

¶48 Subsect i on ( 4)  pr ovi des a def i ni t i on of  consent ——

" wor ds or  over t  act i ons by a per son who i s compet ent  t o gi ve 

i nf or med consent  i ndi cat i ng a f r eel y gi ven agr eement  t o have 
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sexual  i nt er cour se or  sexual  cont act . "  That  def i ni t i on cannot  

appl y t o a cor pse.   

¶49 The maj or i t y,  however ,  concl udes t hat  consent  i s an 

i ssue i n t hi s case.  Appar ent l y,  as an el ement  of  t he of f ense,  

t he maj or i t y woul d have t he j ur y det er mi ne whet her  t he cor pse 

consent ed t o i nt er cour se.  Accor di ng t o t he maj or i t y,  consent  i s 

an el ement  t hat  i s  " s i mpl e t o pr ove. "  Maj or i t y op. ,  ¶26.   

¶50 I  f i nd i t  unl i kel y t hat  t he l egi s l at ur e i nt ended 

consent  t o be an el ement  of  a cr i me i nvol v i ng t he sexual  assaul t  

of  a cor pse.  Under  t he maj or i t y ' s i nt er pr et at i on,  pr osecut i ng 

at t or neys wi l l  now have t o pr ove t hat  el ement  beyond r easonabl e 

doubt .  See Appr endi  v.  New Jer sey,  530 U. S.  466,  477 ( 2000) .   

¶51 Anot her  r eason t o doubt  t he maj or i t y ' s c l ai m t hat  t he 

st at ut e i s " pl ai n"  i s t hat  t he maj or i t y ' s i nt er pr et at i on r ender s 

subsect i on ( 7)  super f l uous.  As not ed above,  t he maj or i t y ' s v i ew 

i s t hat  sexual  assaul t  of  a cor pse i s pr oscr i bed by § 940. 225( 3)  

and t hat  t he consent  el ement  i s mer el y " s i mpl e t o pr ove"  i n t he 

case of  a cor pse.  Maj or i t y op. ,  ¶¶25- 27.  I f  t he maj or i t y i s 

cor r ect ,  however ,  t her e woul d be no need f or  subsect i on ( 7)  i n 

t he st at ut e. 2 The maj or i t y ' s i nt er pr et at i on t her ef or e v i ol at es 

t he pr i nci pl e of  st at ut or y const r uct i on t hat  " meani ng shoul d be 

gi ven t o ever y wor d,  c l ause and sent ence i n t he st at ut e,  and a 

const r uct i on whi ch woul d make par t  of  t he st at ut e super f l uous 

                                                 
2 The maj or i t y f ocuses on whet her  appl y i ng Wi s.  St at .  

§ 940. 225 t o cor pses r ender s subsect i on ( 3)  or  t he el ement  of  
consent  super f l uous.  Maj or i t y op. ,  ¶27.  I t  f ai l s  t o addr ess t he 
ar gument  t hat  appl y i ng t he st at ut e t o cor pses r ender s subsect i on 
( 7)  super f l uous.   
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shoul d be avoi ded wher ever  possi bl e. "  Hut son v.  St at e Per s.  

Comm' n,  2003 WI  97,  ¶49,  263 Wi s.  2d 612,  655 N. W. 2d 212.  

¶52 The l anguage of  t he st at ut e i s t hus f ar  f r om " pl ai n. "   

Under  t he maj or i t y ' s " pl ai n"  meani ng i nt er pr et at i on,  pr osecut or s 

must  now pr ove beyond a r easonabl e doubt  t hat  t he cor pse di d not  

consent  t o i nt er cour se.  Thi s makes no sense t o me and I  cannot  

i magi ne t hat  i t  i s  what  t he l egi s l at ur e i nt ended.   

I I  

¶53 The l egi s l at i ve hi st or y of  § 940. 225 i ndi cat es t hat  

subsect i on ( 7)  was enact ed t o addr ess cases i n whi ch t he 

pr osecut or  coul d not  pr ove whet her  t he v i ct i m of  a sexual  

assaul t  was al i ve or  dead at  t he t i me of  t he assaul t .  Subsect i on 

( 7)  was cr eat ed by 1985 Wi s.  Act  134,  whi ch passed t he 

l egi s l at ur e i n Febr uar y 1986.   

¶54 The dr af t i ng r ecor ds f or  t he bi l l  i ncl ude a dr af t er ' s 

not e ar t i cul at i ng t he pr obl em t hat  t he act  was i nt ended t o 

addr ess.  The not e st at es " Pr obl em——don' t  want  pr osecut i on t o 

f ai l  because t he DA has t o pr ove t hat  t he v i ct i m was al i ve at  

t he t i me t he [ sexual  assaul t ]  t ook pl ace. "  I t  f ur t her  st at es a 

desi r e t o " Have [ a]  st at ut e so t hat  DA does not  have t o pr ove 

t hat  v i ct i m was al i ve or  dead. "  Legi s l at i ve Ref er ence Bur eau 

dr af t i ng f i l e f or  1985 Wi s.  Act  134.   

¶55 Fur t her ,  t he hi st or y i ndi cat es t hat  a case i nvol v i ng 

mur der  and sexual  assaul t  pr ompt ed t he l egi s l at i on.  Just  pr i or  

t o t he t i me t hat  1985 Wi s.  Act  134 was enact ed,  t he cour t  of  

appeal s deci ded St at e v.  Hol t ,  128 Wi s.  2d 110,  382 N. W. 2d 679 

( Ct .  App.  1985) .  The def endant  i n Hol t  was char ged wi t h sexual  



No.   2006AP2744- CR & 2006AP2745- CR & 2006AP2746- CR. awb 

 

5 
 

assaul t  and mur der .  He ar gued t hat  he coul d not  be convi ct ed of  

sexual  assaul t  because of  i nsuf f i c i ent  evi dence t hat  t he v i ct i m 

was al i ve at  t he t i me of  t he sexual  assaul t .  I d.  at  121.  The 

cour t  of  appeal s det er mi ned t hat  i n a r ape- mur der  case wher e t he 

sequence of  event s cannot  be pr oved,  t he j ur y may,  but  i s not  

r equi r ed t o,  i nf er  t hat  t he v i ct i m was al i ve dur i ng t he assaul t .  

I d.  

¶56 The not es r egar di ng t he l egi s l at i on i ndi cat e t hat  i t  

was i nt ended t o sol ve a s i ngl e pr obl em:  pr osecut i ng sexual  

assaul t  wher e i t  i s  uncl ear  whet her  t he v i ct i m was al i ve at  t he 

t i me of  t he assaul t .  Not hi ng i n t he l egi s l at i ve hi st or y 

i ndi cat es t hat  t he l egi s l at ur e i nt ended Wi s.  St at .  § 940. 225 t o 

oper at e as a necr ophi l i a st at ut e. 3 

¶57 The l anguage of  t he st at ut e i s f ar  f r om " pl ai n. "  The 

maj or i t y ' s i nt er pr et at i on r equi r es pr osecut or s t o pr ove beyond a 

r easonabl e doubt  t hat  a cor pse di d not  consent ,  and i t  r ender s 

subsect i on ( 7)  super f l uous,  nei t her  of  whi ch wer e i nt ended by 

t he l egi s l at ur e.  Li kewi se,  t he l egi s l at i ve hi st or y i ndi cat es 

t hat  t he l egi s l at ur e i nt ended § 940. 225( 7)  t o appl y t o cases 

i nvol v i ng mur der  and sexual  assaul t ,  and not  t o cases of  

necr ophi l i a.  I  t her ef or e r espect f ul l y di ssent .   

                                                 
3 I  al so not e t hat  t he l egi s l at ur e has expr essl y i ncl uded 

necr ophi l i a i n t he def i ni t i on of  " sexual  conduct "  i n Wi sconsi n' s  
obsceni t y st at ut es.  Wi sconsi n St at .  § 944. 21( 2) ( e)  st at es 
" ' [ s] exual  conduct '  means t he commi ssi on of  any of  t he 
f ol l owi ng:  .  .  .  necr ophi l i a. "  Thi s st at ut or y l anguage 
est abl i shes t hat  t he l egi s l at ur e i s awar e of  t he conduct  t hat  
const i t ut es necr ophi l i a,  has pr oscr i bed i t  as par t  of  t he 
obsceni t y st at ut e,  and has chosen not  t o pr oscr i be i t  out s i de of  
t he obsceni t y cont ext .  
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¶58 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s di ssent .    
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