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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006 AP2554
(L.C. No. 2005CV1484)

STATE OF W SCONSI N ) I N SUPREME COURT

Town of WMadi son,

Pl ai ntiff- Respondent, FI LED
y JUuL 9, 2008
David R Schanker
County of Dane, Cerk of Supreme Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 LOUS B. BUTLER JR, J. This is a review of a
publ i shed court of appeals opinion' affirmng a judgnent of the
Dane County <circuit <court, Judge David T. Flanagan, |11,
presi di ng. The County of Dane (County) challenges a judgnent
ordering the County to pay the Town of Madison (Town) $75, 000
toward the cost of constructing a bridge, along with costs and

f ees.

! Town of Madison v. County of Dane, 2007 W App 177, 304
Ws. 2d 402, 737 N.W2d 16.
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12 The dispute in this case began when the County
rejected the Town's Ws. Stat. § 81.38(2001-02)2 "bridge aid"
petition as not neet i ng t he statutory criteria for
rei mbur senent . The Town filed a conplaint with the Dane County
Circuit Court, and the County's answer included the affirmative
defense that the bridge was not "on a highway maintainable by
the town" as required by § 81. 38.

13 In a summary judgnent decision and order, the circuit
court entered judgnent for the Town, concluding that the County
was responsible for paying one-half the cost of the bridge and
ordering the County to pay $75,000 plus costs and fees. The
court of appeals affirmed the circuit court decision.

14 We conclude that the bridge at issue in this case was
not a "bridge on a highway maintainable by the town" within the
meaning of Ws. Stat. 8§ 81.38 because the bridge aid petition
did not request funding to help connect the bridge to a highway
mai ntai nable by the Town or for the frontage road extension

project in its entirety, because there was no existing highway

2 Effective January 1, 2005, Ws. Stat. § 81.38(1), entitled
"Town bridges or culverts: construction and repair; county
aid," was revised and renunbered as Ws. Stat. 8§ 82.08(1). As
we will explain, the revisions nmade by the session |aw anmendi ng
the statute, 2003 Ws. Act 214, did not substantially alter the
statute in ways affecting our decision. However, as the |ower
courts and parties in this case have, we apply the earlier
version of the statute, Ws. St at . § 81.38 (2001-02),
corresponding with the date when the Town first approved the
bridge at issue and included it in its 2003 budget. Al l
subsequent references to 8 82.08 are to the 2005-06 version, and
all subsequent references to 8§ 81.38 are to the 2001-02 version
unl ess ot herw se indi cated.
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extending to the planned bridge site at the tinme of the Town's
petition, and because the bridge was still not connected to a
hi ghway upon conpletion. Section 81.38 requires funding for
only those bridges built on highways in existence at the tinme of
a bridge's construction. As such, the County appropriately
denied the Town's § 81.38 "bridge aid" petition. We therefore
reverse
I

15 The relevant facts of this case are not in dispute.
The nost pertinent facts relate to the Town's June 10, 2004,
Dane County Bridge Aid Program petition for financial assistance

in building a bridge ("the bridge").? In its petition and

® The petition also included requests for financial
assistance for two culvert projects. Unlike the funds requested
for the bridge, the culvert funds requested were approved and
included in Dane County's 2005 budget. The culvert funding is
therefore not at issue on appeal.
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acconpanying letter, the Town requested $75,000* for a new
railroad overpass bridge that, the letter explained, "wll be
constructed as part of the South Madison EDA Project, which
includes the construction of an extension of the W Beltline
H ghway frontage road al ong with many ot her conponents.”

16 The formal petition requesting bridge aid did not
describe the bridge itself as being on or connected to a
hi ghway, but described the bridge as |ocated 1500 feet west of
the nearest intersecting road. Architectural plans submtted
along with the petition detail the design of the bridge but do
not describe the bridge as being connected to any existing or
future highways. However, the plans do describe the |ocation of

the bridge as "East Badger Road over Union Pacific Railroad."

* The estimated cost of construction was $300,000. The Town
received a grant for $150,000 and sought reinbursenment for one-
half of the remaining $150,000 cost. The other half was
obtained through a grant from the U S. Departnent of Commerce's
Econom c Devel opnment Adm nistration (EDA), an agency of the
United States Departnment of Commerce authorized to effectuate
the provisions of the Public Wrks and Econom c Devel opnent Act,
42 U.S.C. 88 3121-3226 (2004), and the Act's purpose of enabling
localities and citizens to participate nore fully in Anmerican
prosperity by increasing economc growh through inproved and
expanded public infrastructure. See Afton Alps, Inc. v. United
States, 392 F. Supp. 543, 545-46 (D. Mnn. 1974); 42 U S.C

8§ 3121(a)(3)(A)-(4). The EDA provides eligible recipients,
i ncl udi ng "| ocal gover nment s engaged in econoni ¢ or
infrastructure developnent activities,” with a grant of 50
percent of the cost as the Federal share of any project carried
out under this program See 42 U.S.C. 88 3122(4)(A(iv);
3144(a)(1). Thus, the EDA also requires that eligible

reci pients provide half of the cost to match the funds granted
by the federal governnent.
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17 Phot ographs and maps included in the record further
clarify that the roadways the Town's project sought to connect,
consisting of a segmented portion of East Badger Road® on the
east and Ski Lane on the west, would not in fact be connected
through the bridge's construction. Rather, to the east of the
tracks that the bridge would traverse was a 200-foot gap between
the railroad tracks and an East Badger Road cul -de-sac, and to
the west there was a nmuch wider gap of land, including a quarter
mle of unpaved right-of-way and enbanknent between the bridge
and Ski Lane. The bridge, as proposed, was 100 feet |ong, thus
traversing less than half the distance between the railroad
tracks and the nearest road to the east and | eaving even nore of
an area between the tracks and the road on the west. Thus, the
plan was to a build a bridge before any highway was built to
whi ch the bridge would be directly connect ed.

18 In a letter dated Septenber 9, 2004, the County denied
the Town's request to include funding for the bridge in the
County's budget, stating that the bridge did not qualify for the
bridge aid program The Town subsequently served the County
with a notice of claim and claim and an anmended notice and
acconpanying claim pursuant to Ws. Stat. 8§ 893.80(1)(a)-(b).
The anended notice formally recited the Town's June 10, 2004,

"request for Dane County to pay one-half of the Town's cost of

> East Badger Road is alternately referred to as the West
Beltline or South Beltline frontage road by the parties; it is
the frontage road running nearly parallel and to the south of
Madi son's Beltline H ghway between the Rinmrock Road and Park
Street exits.
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constructing the railroad overpass bridge which is part of the
Town of Madison EDA project”™ and described the bridge as
"l ocated on the frontage road west of 323 West Beltline
H ghway. "

19 Despite the County's bridge aid denial, the Town began
construction of the bridge in January 2005, and construction was
conpleted in March 2005. After the bridge was built,
construction began that connected the roadway to the bridge on
both sides. The extension of the roadway connecting it with the
bridge was conpleted in August 2005 and the new road was
dedi cated in Cctober 2005.

110 On May 6, 2005—after the bridge was built but before
it was connected to the frontage road—the Town filed suit
agai nst the County seeking damages of $75,000, plus attorney's
fees and costs. Although its answer admtted the facts alleged
by the Town,® the County also included in its answer a request
that the circuit court dismss the action on the basis of two
affirmati ve defenses.

111 The first affirmative defense raised by the County,
which is the central issue upon review, was its assertion that
"[i]nsofar as the section of highway has not been constructed,

it is not yet maintainable, and since the plaintiff's new

® Notably, the County admitted the Town's allegation that
the overpass bridge at issue "is located on the frontage road
west of 323 West Beltline Hwy., Town of Madison, Wsconsin,"
al though such adm ssion should be viewed in Ilight of its
affirmati ve defenses described above and the other argunents we
will proceed to address.
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construction of the bridge is not 'on a highway maintainable by
the town' as required by Ws. Stat. § 81.38(2003), the bridge
does not qualify for aid." The County's second affirmative
defense was an assertion that the Town failed to state a cause
of action upon which relief nmay be granted. The circuit court
does not appear to have addressed the County's dism ssal
request.

12 On April 27, 2006, the Town filed a notion for summary
judgment. The circuit court granted the Town's sunmmary judgnent
not i on. The court concluded that it is illogical and
inconsistent with Ws. Stat. 8§ 81.38's purpose of having
counties absorb half the cost of bridge construction and repair
to interpret "on a highway" to apply only to existing highways
because "new bridges are often constructed where no highway
exi sted previously." The court ruled that "recovery under WSs.
Stats. 8 81.38 is not precluded by the fact that a naintainable
hi ghway is not yet in existence," and ordered the County to pay
$75, 000 plus costs and fees.

13 On appeal by the County, the court of appeals
described the proposed bridge as "connect[ing] previously

7

unconnected portions of existing highways,"’ and affirnmed the

" As the preceding description of uncontested facts sets
forth, this is an inaccurate description of the bridge, which
did not connect the roads; the roads remained unconnected after
the bridge was conpleted, as they were separated fromthe bridge
by right of way or other non-highway | and. The roads were not
connected until the road construction extending the roads was
conpl eted several nonths after the bridge' s construction.
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judgnent, concluding that Ws. Stat. 8§ 81.38 "includes aid for
bri dge construction where there is no preexisting highway if the
conpleted bridge is 'on a highway nmaintainable by the town.'"

Town of Madison v. County of Dane, 2007 W App 177, 111, 17, 22,

304 Ws. 2d 402, 737 N. W 2d 16.

14 The County sought review by this court, and on
Septenber 13, 2007, review was granted.

I

15 The standard for review ng sunmary judgnent deci sions
is set forth by Ws. Stat. 8§ 802.08(2)(2005-06), which provides
that summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wth the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" W review
summary judgnent decisions de novo, applying the sane standards

as a circuit court. Geen Spring Farns v. Kersten, 136 Ws. 2d

304, 315, 401 N.W2d 816 (1987).

16 In this case, neither party argues that there is a
genuine issue of material fact. As such, we solely decide
whether the Town is entitled to judgnent as a matter of |aw
The question of Jlaw in this <case is one of statutory
i nterpretation. The outcone of the case depends on the neaning
of Ws. Stat. 8§ 81.38 s language requiring a county to levy a
tax to fund a bridge's construction or repair if it is "on a

hi ghway mai ntai nable by the town."
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117 When we interpret a statute, we begin wth the text of
the statute, and "[i]f the nmeaning of the statute is plain, we

ordinarily stop the inquiry." State ex rel. Kalal v. Crcuit

Court, 2004 W 58, 9145, 271 Ws. 2d 633, 681 N W2d 110
(citations omtted). Statutory |l anguage is generally given its
common, ordinary and accepted neaning. |d. "W often consult a
recogni zed dictionary to determ ne the common, accepted neaning
of a word. However, when construing a word or phrase that is a
|l egal termof art, we give the word or phrase its accepted | egal

meani ng. " Cty of MIwaukee v. Washington, 2007 W 104, 4932,

304 Ws. 2d 98, 735 N.W2d 111 (citations omtted). Further, we
exam ne statutory |anguage "in the context in which it is used,
not in isolation but as part of a whole; in relation to the

| anguage of surrounding or <closely-related statutes; and

reasonably, to avoid absurd or unreasonable results.” Kal al ,
271 Ws. 2d 633, ¢146. If a statutory provision is anbiguous,
i.e., "if reasonable mnds could differ as to its neaning," UFE

Inc. v. LIRC, 201 Ws. 2d 274, 283, 548 N W2d 57 (1996)

(citation omtted), we exanmne extrinsic sources, such as
| egislative history, to ascertain the legislative intent.
Kalal, 271 Ws. 2d 633, 143.

18 In addition to these well-established statutory
construction principles, we observe that nearly a century ago,
in interpreting a predecessor version of the bridge aid statute,
this <court held that the statute is subject to strict

construction. State ex rel. Hanburg v. Bd. of Supervisors, 145

Ws. 191, 192-93, 130 NNW 104 (1911). Specifically, this court
9
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held that the extent of a county's power to levy taxes for the
construction of a town's bridge "nust be regarded as neasured by
the precise terns of the |aw No equitable considerations wll
warrant the court coercing the county to go further than the
witten specifications prescribed by the legislature.” Id. at
193.
11
119 The bridges of Dane County, |like bridges in al

W sconsin counties, may receive county funding under Ws. Stat.
8§ 81.38 for construction or repairs when the criteria of that

statute are net. Section 81.38 provides in relevant part:

(1) Wen any town has voted to construct or
repair any . . . bridge on a highway nuaintainable by
the town, and has provided for such portion of the
cost of such construction or repair as is required by
this section, the town board shall file a petition
with the county board setting forth said facts and the

| ocation of the . . . bridge; and the county board
except as herein provided, shall thereupon appropriate
such sumas will, with the noney provided by the town,
be sufficient to defray t he expense of
constructing . . . [the] bridge .

(2) . . . The town and county shall each pay one-
half of the cost of construction or repair above
$1, 500.

Ws. Stat. 8§ 81.38(1)-(2). Under 8§ 81.38, after a town votes to
construct a bridge and has raised half the cost of the bridge,
it can petition the county for "bridge aid" for the remai nder of

the bridge's cost. ld.; see also Town of Gand Chute v.

Qut agam e County, 2004 W App 35, 92, 269 Ws. 2d 657, 676
N. W 2d 540.

10



No. 2006AP2554

20 The dispute in this case pertains to the phrase "on a
hi ghway maintainable by the town" contained within Ws. Stat.
8§ 81.38(1), describing bridges funded under the statute. The
County frames its dispute with the Town and with the | ower court
decisions by focusing on the word "highway," a word that is
defined el sewhere in the Wsconsin Statutes, but not within ch.
81. See Ws. Stat. 88 340.01(22) and 990.01(12)(2005-
06) (defining "highway" as "all public ways and thoroughfares

and . . . bridges upon the sane"). See also Morris v. Juneau

County, 219 Ws. 2d 543, 559-62, 579 N.W2d 690 (1998) (applying
8§ 340.01(22) in a case involving a different section of ch. 81).
The County observes that § 340.01(22) contains an explanation
that the definition of "highway" "includes the entire wdth
between the boundary l|lines of every way open to the use of
public as a matter of right for the purposes of vehicular
travel ." The County concludes that wunder this description, a
non-existing highway does not neet the legal definition of
"hi ghway" because if it does not exist, it cannot be open to the
use of the public for purposes of vehicular travel.?

121 The Town does not di spute t hat W' s. St at .
88 340.01(22) and 990.01(12) contain applicable definitions of

8 Dissenting from the court of appeals decision in this
case, Judge Dykman simlarly stated, "the plain neaning of that
statute is that a chasm is not a highway, and certainly not a
hi ghway nai ntai nable by the Town." Town of Mdison, 304 Ws. 2d
402, 123 (Dykman, J., dissenting).

11
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"hi ghway. " °

The Town agrees that in Mrris, this court held that
the 8§ 340.01(22) definition was applicable to a ch. 81 case.
However, the Town contends, the agreed upon statutory definition
does not resolve the issue of whether a highway nust be pre-
existing, and Ws. Stat. 8 81.38 does not require that the
"hi ghway maintainable by the town" exist prior to the bridge's
construction.

22 As such, what the parties disagree about is not the
literal nmeaning of "on a highway maintainable by the town" but
whether there are any tenporal restrictions nodifying that
phrase. The parties disagree about when a bridge nust be "on a
hi ghway mai ntai nable by the town" in order to qualify for bridge
aid, and the related question of when that naintainable highway
must exist in relation to the bridge.

123 Specifically, the County argues that in order to
qualify for bridge aid, the bridge nust be on an existing
hi ghway nmintainable by the town. Because the bridge in

question was not on a highway nmaintainable by the Town when it

® Nor do the parties dispute the meaning of "on," although
an interesting discrepancy about the neaning of "on" arose in
the oral argunents of two attorneys arguing against the town:
Assi stant Corporate Counsel Gary Rehfeldt, arguing on behal f of
Dane County, and Attorney Andrew Phillips, arguing on behalf of
amcus curiae Wsconsin Counties Association (WCA). In an
argument from which the County quickly distanced itself,
Attorney Phillips argued that "any tinme you're bridging an
expanse that is not part of a town road,” the bridge would not
qualify for bridge aid. W reject this interpretation as
absurd. See State ex rel. Kalal v. Grcuit Court, 2004 W 58
146, 271 Ws. 2d 633, 681 N wW2d 110. The general concept of
bridges is that they bridge such expanses.

12
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was constructed, and a highway adjoining the future bridge's
site did not yet exist at the tinme of the Town's bridge aid
petition, there was a "tenporal disconnect” that precluded
bridge aid in this case.

24 The Town responds that the County's interpretation of
Ws. Stat. 8§ 81.38 as precluding bridge aid where there is no
pre-existing highway is in direct conflict with the statute's
pl ain | anguage, which requires funding as long as the bridge,
"upon conpletion, is on a highway maintainable by the Town." At
oral argunent, the Town offered a new variation of the "upon
conpl etion" argunent. While not burning its bridges by waiving
its briefed "upon conpletion" argunment, the Town at ora
argunent appeared to argue in the alternative that § 81.38
requires funding as long as the overall project contenplates an
eventual connection of the bridge to a highway at some point
down the road after the bridge' s construction. *°

125 While disagreeing about the neaning of Ws. Stat.
8§ 81.38, the parties do not dispute that the frontage road to
which the bridge was eventually connected was a highway
mai ntai ned by the Town. However, it is also undisputed that,

upon conpletion, the bridge was not on that highway. Rat her

' 1n other words, the Town described the bridge as
essentially serving as a bridge to the future, part of a broader
econom ¢ developnent plan that would continue beyond the
construction of the bridge. The County, in contrast, has dubbed
the bridge as a "bridge to nowhere," because when it was
finished being built, it was connected to unpaved land, not to
the type of highway required for county funding under Ws. Stat.
§ 81. 38.

13
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the bridge was conpleted in March 2005, but the extension of the
frontage road connecting to the bridge did not occur until
August 2005. Thus, wunder even the Town's "upon conpletion”
interpretation of 8§ 81.38, the bridge did not qualify for
fundi ng under the statute, because it was not "upon conpletion”
on a hi ghway nmaintai nable by the Town.

126 However, to address the Town's apparent alternative
argunent that as long as a bridge will eventually be connected
to a highway, it should be funded, we w Il proceed to address
the nmeaning of Ws. Stat. 8§ 81.38' s "on a highway naintainable
by the town" | anguage. For the reasons given below, we concl ude
that 8 81.38 requires funding for only those bridges built on
hi ghways in existence at the tinme of a bridge' s construction.

27 Turning first to the text of Ws. Stat. § 81.38, we
observe that while the statutory I|anguage allows for the
construction or repair of a "bridge on a highway naintai nabl e by
the towmn," making it clear that the bridge does not have to be
preexisting for the town to request funding, it 1is unclear
whet her the "highway maintainabl e" nust be preexisting where the

bridge is to be constructed, or whether the bridge could be

1 The dissent portrays our opinion as "reach[ing] this
concl usi on because West Beltline H ghway frontage road and Ski
Lane were not a contiguous highway when the bridge was
constructed.” Di ssenting op., 155. Qur construction is not
nmerely based on whether the two separate and distinct roads were
contiguous, but rather, on the fact that these two separate and
di stinct roads were connected neither to the bridge nor to each
ot her . Thus, the newly constructed bridge was not built "on a
hi ghway. " | ndeed, upon conpletion, the newy constructed bridge
did not "bridge" the two nonconti guous hi ghways.

14



No. 2006AP2554

built before the "highway nmaintainable" exists under the
statute.

28 Either interpretation is reasonable, and we therefore
treat Ws. Stat. 8 81.38 as anbiguous. UFE Inc., 201 Ws. 2d at
283. In this case, such anbiguity can be resolved by reference
to the statutory history wunderlying the statute, read in
conjunction wth both § 81.38 and surrounding statutory
| anguage. See Kalal, 271 Ws. 2d 633, 9146-48.

129 Chapter 81 of the 2001-02 Wsconsin Statutes, of which
Ws. Stat. 8 81.38 is a part, is entitled "Town H ghways." The
majority of the surrounding statutory provisions in the chapter
focus on hi ghways. Consequently, the context of § 81.38 would
suggest that the bridge aid statute is better understood as a
subset of a chapter addressing the construction, maintenance,
and repair of town highways.

130 Going back to the earlier incarnations of the bridge
aid statute, we observe that in the nineteenth century, the 1858
version of the statute described funding being appropriate for
"necessary" bridges! and was nodified in 1866 to clarify that
such necessity is related to the bridge's location on a primary

r oad. Specifically, the 1866 |anguage provided that taxes may

12 Under the 1858 statute, county  supervisors were
statutorily authorized to levy taxes to defray the costs of
bui | di ng or repairing bri dges "[w] henever it shal |
appear . . . any one of the towns in such county would be
i mreasurably burthened by erecting or repairing any necessary
bridge or bridges in said town." Ws. Stat. ch. 19, § 115
(1858).

15
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be levied "for erecting or repairing any necessary bridge or

bridges wupon the principally traveled thoroughfares in said

towmn," wth the caveat that even if the road was not the
principally traveled thoroughfare'® for a particular town, the
county could still appropriate bridge aid if the bridge was
necessary for the use and conveni ence of adjoining tows. Ws.
Stat. ch. 19, 8 115 (1866)(enphasi s added).

131 In 1879 the statute, renunbered as Ws. Stat. § 1319
was anmended to meke funding mandatory rather than discretionary.
§ 1, ch. 126, Laws of 1879. The anmended statute al so used the
word "highway" for the first tinme, providing that whenever the

cost to a town exceeded a certain property tax threshold

for the purpose of erecting or repairing any bridge or
bri dges upon the principally traveled highway of such
town; or when it shall be nade to appear that a bridge
in any town is necessary for the use and conveni ence
of the adjoining towns, rather than the town in which
it shall be situated, it shall cause such sum to be
| evied upon the taxable property of the county as wll
be sufficient to defray the expense of erecting or
repairing the sane.

Id.  Although the "highway" |anguage was renmoved in 1885, 1"

W sconsin courts continued to recognize that counties could

refuse funding for bridges on the grounds "that the bridge or

13 As opposed to a "road | ess traveled."

4 The 1866 statute, as well as later versions, also
contained limtations on bridge aid based on the initial cost of
a project in proportion to a town's taxable property; such
statutory |anguage and related anendnents are not pertinent to
our anal ysi s.

15 See § 1, ch. 187, Laws of 1885.

16
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bridges are not upon public highways, or are bridges which the

town has no authority to build or repair.” State ex rel. Town

of Star Prairie v. Bd. of Supervisors, 83 Ws. 340, 347, 53 N W

698 (1892).

132 The first time the |anguage "on a hi ghway nai ntai nabl e
by the town" appeared in Wsconsin's bridge aid statutes was in
1923, when the statute was rewitten to describe bridge aid as
applying to the construction or repair of "any bridge on a

hi ghway maintainable by the town" when the town has paid its

statutorily required share. § 87.01, ch. 108, Laws of 1923
(emphasi s added). Since 1923, when the "highway" | anguage
reappeared, nore explicitly narrowi ng the scope of the statute,
bridge aid funding has continued to be expressly limted to
funding for a bridge "on a highway maintainable by the town."

See Ws. Stat. 8§ 81.38, 82.08. See also Town of Gand Chute

269 Ws. 2d 657, 92, 9113 n.5. Al t hough a 2003 Act changed the
phrase "highway maintainable”" to "highway maintained,” this
amendnent did not change the substantive neaning of the statute,

as the court of appeals in this case correctly recogni zed:

Section 81.38(1) referred to a "highway maintainable
by the town"; section 82.08(1)(2005-06) refers to a
“hi ghway maintained by the town" (enphasis added).
This revision was part of broader revisions to both
§ 81.38 and to the town highway statutes in general

See generally 2003 Ws. Act 214. . . . A prefatory
note to the Act that anended and renunbered the town
hi ghway statutes states that, if an individua
section's explanatory note "does not indicate a
substantive change, none is intended." 2003 Ws. Act
214, Joint Legislative Council Prefatory Note 4. The
note then goes on to state: "If a question arises

about the effect of any nodification nade by this

17
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bill, the special conmttee intends that the revisions
in this bill be construed to have the sane effect as
the prior statute.” | d. The i ndividual explanatory

note acconpanying the section that revised and
renunbered § 81.38(1) attributes no significance to
the change from "maintainable" to "maintained." See
2003 Ws. Act 214, § 141, note.

Town of Madison, 304 Ws. 2d 402, 917 n. 4. Thus, as the court

of appeals has noted, the legislature's prefatory note
explaining the <change from "nmmintainable" to "maintained,"”
confirms the legislature's understanding that this is how the
statute has been interpreted all al ong.

133 O her than Town of Grand Chute, there are no published

cases addressing Ws. Stat. § 81.38. Town of Gand Chute has

l[imted utility for our analysis because it primarily addresses
the nmeaning of "costs"” in the statute; it does not address the

meaning of the statute's "on a highway" |anguage.'® Prior to

1 Furthernore, Town of Gand Chute's description of the
general cost-sharing purpose of Ws. Stat. 8§ 81.38 is sonmewhat
i nconpl et e. The court described that purpose as "to have
counties absorb half the cost of constructing or repairing
bridges,” and explained that 8§ 81.38(2) "essentially obligates
the county to pay for one-half the cost of constructing or
repairing the towmn's bridge.” Town of Gand Chute v. Qutagam e
County, 2004 W App 35, 912, 18, 269 Ws. 2d 657, 676 N W2d
540. We clarify here that counties do not literally pay for the
bridges, but rather they inpose tax levies to fund the bridges.
Ws. Stat. § 81.38(1). More inportantly for our analysis, the
plain text of the statute does not clearly require counties to
inpose tax levies to fund every bridge a town constructs, but
rather, only those bridges built on highways naintainable by
t owns.

18
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Town of Gand Chute, no other Wsconsin decision contained a

substantial analysis of either 8§ 81.38 s |anguage or the
conparabl e | anguage in predecessor statutes describing bridges
eligible for county funding as being on highways naintai nabl e by
t owns. !’

134 Even though this is a case of first inpression in a
nunmber of respects, we are not w thout guidance, however. It is
clear from the enphasis on the necessary role of highways in
Ws. Stat. 8§ 81.38 and its predecessor statutes, and from the
surrounding text of chapter 81 focusing on highway maintenance
and funding, that the purpose of 8§ 81.38 is not just cost
sharing and cooperation between counties and towns in general
but rather, cost sharing in the specific context of bridges
built upon maintainabl e hi ghways. Mich of the statutory history
also indicates that the highways to which bridges nust be

connected in order to qualify for funding have historically been

The dissent msses this point in its discussion of Town of
Grand Chute, which it describes as setting forth a broader cost-
sharing legislative purpose that our opinion today sonehow
contravenes. See dissenting op., 91161-63. The dissent's
understanding of the legislature's purpose is flawed, however,
as the dissent fails to recognize that counties have no
obligation to assist with bridge construction where § 81.38(2)
does not apply, and that 8 81.38(2) applies to require funding
only for those bridges built on highways naintainable by towns,
not to all bridge construction without qualification.

7 However, as we have described, this court interpreted the
1892 version of the statute, which was devoid of highway or
t horoughfare |anguage, as nonetheless precluding a county's
denial of funding for bridges on the basis that the bridges "are
not upon public highways."” State ex rel. Town of Star Prairie
v. Bd. of Supervisors, 83 Ws. 340, 347, 53 NNW 698 (1892).
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required to be highways that are essential to travel in the
county, or are "well traveled" thoroughfares at the tinme of the
bridge aid application.

135 This highway-focused purpose underlying Ws. Stat.
8 81.38 helps provide a predictable and certain basis for county
determ nations whether or not to fund town bridges. Wher eas

under the Town's approach, counties mght be required to fund

bridges even if their eventual connection to highways will not
transpire for years, or may  not ever occur, a strict
interpretation limting funding requirenents to bridges built

upon existing highways provides the clearer guidance required
for ensuring predictability and certainty in future cases.
Readi ng the |anguage "on a highway nmaintainable by the town"
literally is in accord with our reading of Wsconsin's bridge

aid statutes. See Hanburg, 145 Ws. at 192-93. The Town offers

no specific paraneters as to how far in the future or how
definite such future connections m ght take place, and points to

no authority offering guidance on this point.®®

18 The dissent attenpts to bridge the gap for the Town by
claimng that "[many simlar phrases in other sections of the
statutes” also enploy prepositional phrases simlar to "on a
hi ghway maintainable by the town" to identify bridges in terns
of their relationships to highways that they are a part of "or
will becone"” a part of. D ssent, 957. However, while nam ng
ei ght other statutes that nention bridges, the dissent fails to
cite a single statute that nerges the present and future tenses
in the manner the dissent urges, indicating that a bridge's
identity may be determned by a future condition that does not
yet exist, defining things in terns of what nmay be, not in terns
of what is.
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1836 In its brief to this court, the County asks the nost
pertinent question in this case: "if there is no preexisting
hi ghway[,] how can a conpleted bridge be on a 'highway
mai ntai nable by a town?'" Answering its own rhetorica
guesti on, the County continues, "[t]here 1is a tenporal
di sconnect occurring here; a highway can't be 'nmaintainable'
until it is constructed.” W agree with the County's analysis
In order for a bridge to be constructed or repaired on a highway
"mai ntainable by the town" wthin the nmeaning of Ws. Stat.
8§ 81.38(1), we conclude that the bridge nust be constructed or
repaired on an existing hi ghway.

137 Having concluded that the |anguage of Ws. Stat.
§ 81.38(1) limts county bridge aid requirenents to bridges on
exi sting highways maintainable by towns, we conclude that the
bridge in this case did not neet that statutory criteria for
funding. The parties do not dispute that in this case, when the
Town's bridge aid petition was submtted, there was no hi ghway
mai nt ai nable by the Town already in existence that extended to
the spot where the bridge would be built. In addition, the
parties do not dispute that the bridge was not "on a highway
mai nt ai nable by the town" when its construction was conplete.
Rat her, even the Town concedes that the bridge was only 100 feet
long, thus leaving a gap of over 100 feet between the railroad

tracks and the nearest road to the east and | eaving even nore of
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an area between the tracks and the road on the west wupon its
conpl etion.'®

138 In a key concession at oral argunent, the Town even
acknow edged that it could have applied for funding to help fil
that gap, thereby connecting the bridge to the road, but it

failed to do so, leaving the gap between the bridge and hi ghway

9 As previously noted, the court of appeals inaccurately
described the proposed bridge as "connect[ing] previously
unconnected portions of existing highways." See supra, 113 & n
7. W note here that the circuit court's description of the
Town's proposal as a proposal "to use an existing state right-
of-way to connect the two dead ends," and its description of
that connection as "requir[ing] the construction of a railroad
overpass bridge that would span both the railroad line and the
right-of-way," are clearly erroneous for the sane reason. The
record establishes, and the parties agree, that the bridge
itself would not traverse the entirety of the right-of-way, but
would only cross a length of 100 feet across the railroad
tracks, leaving a large section of wunpaved right-of-way intact
to the west until a highway was | ater extended across that |and.
Further, at oral argument, when the attorney for the Town was
asked whether the right-of-way area to the west of the railroad
was a hi ghway nmaintainable by the Town, he conceded it was not,
because it was vacant |and w thout pavenent at the tine of the
bri dge's construction.
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unaddressed by the bridge aid petition.?® In other words, the
Town failed to request funding in its petition that would bridge
the gap between the bridge and the highway, and that would, wth
reference to the highway, ensure that funding was allocated to
help "take it to the bridge."?

139 The only description of the bridge's relationship to a
road in the Town's petition was the description of the bridge as
|ocated 1,500 feet west of the nearest intersecting road.
Al though the Iletter acconpanying the petition described the
bridge construction as part of a broader plan to extend the
frontage road, and the architectural plans submtted along with
the petition described the bridge location in relation to the
frontage road, there is no language in the petition explicitly

describing the bridge as being built on or connecting to that

20 Wsconsin Stat. § 81.38(2) provides in relevant part that
“"[i]n determning the cost of construction or repair of any
culvert or bridge, the cost of constructing or repairing any
approach not exceeding 100 feet in length shall be included.™
At oral argunent, the Town's attorney acknow edged this
statutory provision, explaining that "the statute also talks
about that, you can even apply for, which the Town did not, 100
feet of entrance portion to the bridge, on the road,"” but that
in this case "theoretically, if what is covered, how close we
are to this bridge, is 200 feet less 100 feet. . . ." Here, the
Town seens to be arguing that its failure to request any funding
to extend the road to the bridge was due to the fact that
funding beyond the first 100 feet wuld not be granted.
However, there is no question that the Town could have nade a
petition for funding to connect the road to the bridge, subject
to the legislative limtation of cost-sharing at the 100-foot
mar K.

21 gee Charles Donelan, Janmes Brown: 1933-2006, 21 Santa
Bar bara | ndep. 52, Jan. 11, 2007, at 15.
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r oad. It may be the case that it was the Town's intent to
connect the bridge to the highway eventually, but Ws. Stat.
§ 81.38 does not set forth funding for future connections of a
funded bridge to a highway after the bridge is built.

40 Thus, with (1) the petition describing funding for the
bridge alone, not for the entire frontage road extension
project; (2) the petition not requesting funding to connect the
bridge to a highway, although the Town concedes it could have
requested such funding; and (3) the bridge in fact not being
connected to a highway nmaintainable by the Town upon the
bridge's conpletion, it is clear that the Town's bridge falls
outside the scope of Ws. Stat. 8 81.38' s requirenents.

141 The Town has conceded that its petition for bridge aid
was for funding for the bridge alone, and did not include a
request for funding to help connect the bridge to a highway
mai nt ai nabl e by the Town. Furthernore, no such hi ghway extended
to the bridge site either prior to the bridge' s construction or
at the tinme of the bridge's conpletion. Thus, under the Town's
own interpretation of Ws. Stat. 8§ 81.38 as requiring funding
for a bridge that is on a highway maintainable by the Town "upon
conpletion,” the bridge did not qualify for funding.

|V

142 We conclude that the bridge at issue in this case was
not a "bridge on a highway maintainable by the town" within the
meaning of Ws. Stat. 8§ 81.38 because the bridge aid petition
did not request funding to help connect the bridge to a highway
mai ntai nable by the town or for the frontage road extension
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project in its entirety, because there was no existing highway
extending to the planned bridge site at the tinme of the Town's
petition, and because the bridge was still not connected to a
hi ghway mai ntai nable by the Town upon conpletion. Section 81.38
requires funding for only those bridges built on highways in
existence at the tine of a bridge's construction. As such, the
County appropriately denied funding for the bridge under
8§ 81.38. W therefore reverse.

143 By the Court.—TFhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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144 SH RLEY S.  ABRAHANSON, C. J. (concurring). The
majority opinion applies Ws. Stat. 8§ 81.38 (2001-02) according

to its literal text, a well-accepted approach to statutory
i nterpretation. The Town of Madison did not literally "vote[]
to construct . . . [a] bridge on a highway maintainable by the
[ T] own. " The Town of Madison instead voted to construct a

bridge near a highway nmaintainable by the Town and then to
connect the bridge to the highway. The Town of Madison
therefore loses; it did not conply with the text of the statute.

45 | suggest that the chief of the |egislative reference
bureau consider reporting this decision and Ws. St at .
§ 82.08(1) (2005-06) to the law revision conmttee. See Ws.
Stat. §§ 13.83(1); 13.92(2)(j).

46 | join in the court's nmandate but wite separately for

the reasons set forth.



No. 2006AP2554. pdr

147 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). | agree
with the |ead opinion that this case turns on the interpretation
of the statutory phrase, "bridge on a highway naintainable by
the town," found in Ws. Stat. § 81.38(1),' now Ws. Stat.
§ 82.08(1).2 However, the |ead opinion concludes that a highway
must be constructed before the bridge is constructed in order
for the bridge to cone within the identified statutory phrase
from§ 81.38(1).°3

148 In nmy view, the phrase, "bridge on a highway
mai ntai nable by the town," identifies a type of bridge by
describing the relationship of the bridge to the highway of
which it is, or will becone, a part. The type of bridge that is
"on a highway nmaintainable by the town" is distinguished from
many ot her types of bridges referenced in the statutes that also
are located on highways, but which highways are maintained by
governmental entities other than a town, such as the state or
another nunicipality. The phrase, "bridge on a highway
mai ntai nable by the town," has nothing to do with whether the
bridge is constructed before or after the highway is
constructed. Rather, if the bridge is of the type identified in
Ws. Stat. 8§ 81.38(1), the towmn may apply to the county of which

! Effective January 1, 2005, Ws. Stat. § 81.38(1) was
revised and renunbered as Ws. Stat. § 82.08(1). | agree with
the lead opinion's assertion that there was no change to
§ 81.38(1) that affects the questions presented in this review
See lead op., 12 n.2.

14.

2

1d.,
*1d.



No. 2006AP2554. pdr

the town is a part for assistance in constructing and
mai ntai ni ng such a bridge. If the county has not opted out of
§ 81.38(2), the county nust pay its statutory share of the costs
incurred.* Accordingly, | would affirmthe decision of the court
of appeals, and | dissent fromthe | ead opinion.?®
| . BACKGROUND

149 The facts relating to this controversy are not in
di sput e. The Town of Mdison applied to Dane County for
statutory assistance in constructing a bridge to span a railway
corridor and connect two town highways, the Wst Beltline
H ghway frontage road and Ski Lane.® Prior to applying for aid
from the County, the Town had obtained federal assistance for a
portion of the cost of constructing the bridge. The County
denied the Town's petition for funding.” Thereafter, the Town

constructed the bridge; connected a town highway to either side

4 Dane County has not opted out of Ws. Stat. § 81.38(2).

®> The |ead opinion, coupled with the concurrence's vote to
reverse the court of appeals, decides the outconme in this
di spute between the Town of Madison and Dane County. The | ead
opinion has no precedential value because the concurrence does
not join t he | ead opi nion's statutory i nterpretation.
Accordingly, there are three justices who agree with the |ead
opinion's interpretation of Ws. St at. § 81.38(1), t hree
justices who agree wth the dissent's interpretation of
8§ 81.38(1) and one justice who does not say how she thinks
§ 81. 38 should be interpreted.

® On June 10, 2004, the Town petitioned the County for a
contribution to the cost of bridge construction.

" On Septenber 9, 2004, the County sent a letter refusing to
contribute to the cost of the bridge's construction.

2
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of the bridge;® and sued the County to collect the financial
assi stance that the Town believed was due under Ws. Stat.
§ 81.38(2).°

50 The circuit court granted summary judgnent to the
Town, concluding that the County was required to pay a portion

of the bridge's construction, pursuant to Ws. Stat. § 81.38(1)

and (2). The County appealed, and the court of appeals
affirned.

1. DI SCUSSI ON
A St andard of Review

151 We independently review whether summary judgnment was
properly granted, enploying the sane procedure as the circuit

court enpl oyed. Hoida, Inc. v. M& Mdstate Bank, 2006 W 69,

115, 291 Ws. 2d 283, 717 N.W2d 17. Statutory interpretation
and application are at the heart of the summary judgnment
decision in this case. They, too, present questions of |aw for
our independent review, however, we benefit from the reasoning

of the court of appeals and the circuit court. Marder v. Bd. of

Regents of the Univ. of Ws. Sys., 2005 W 159, 119, 286 Ws. 2d

252, 706 N.W2d 110.

8 The construction of the bridge was conpleted in March
2005, and the connection of the highway to both sides of the
bri dge was conpleted in August 2005.

® The statutory obligation for payment by a county is now
found at Ws. Stat. § 82.08(3).
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B. Interpretation of Ws. Stat. § 81.38(1)

52 In order to determne whether the County has a
statutory obligation to contribute to the Town's cost of bridge
construction, we nust interpret and apply Ws. Stat. § 81.38(1).

1. General principles

153 "[S]tatutory interpretation 'begins with the |anguage
of the statute. If the neaning of the statute is plain, we

ordinarily stop the inquiry. State ex rel. Kalal v. Grcuit

Court for Dane County, 2004 W 58, 4945, 271 Ws. 2d 633, 681

N.W2d 110 (quoting Seider v. O Connell, 2000 W 76, 9143, 236

Ws. 2d 211, 612 N.W2d 659). Plain nmeaning nay be ascertai ned
not only from the words enployed in the statute, but also from
statutory context. Id., 946. W do not interpret statutory
| anguage in isolation, but rather, as that |anguage appears in
relation to surrounding or related statutes, and reasonably, to
avoi d absurd or unreasonable results. 1d. W also presune that
the legislature neant an interpretation that wll advance the

objective of the statute. GIE N. Inc. v. Pub. Serv. Commin of

Ws., 176 Ws. 2d 559, 566, 500 N.W2d 284 (1993).

154 If a statute is "capable of being understood by
reasonably well-informed persons in two or nore senses[,]" then
the statute is anbiguous, and we may consult extrinsic sources
to discern its neaning. Kalal, 271 Ws. 2d 633, 1Y47-48, 50.
However, a statute is not ambi guous sinply because two litigants
di sagree about its neaning. 1d., 147.

155 The lead opinion concludes that the Town is not due a

contribution fromthe County for the Town's construction of the

4
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bri dge because this bridge does not fall wthin the phrase,
"bridge on a highway nmmintainable by the town."!® The |ead
opi nion reaches this conclusion because Wst Beltline H ghway
frontage road and Ski Lane were not a contiguous highway when
the bridge was constructed.' In so concluding, the |ead opinion
interprets the statutory phrase contrary to the context in which
it and simlar phrases are used throughout the statutes when
identifying other types of bridges in Wsconsin. It also
interprets the phrase contrary to the cost-sharing purpose of
Ws. Stat. § 81.38(1).

2. Cont ext ual assessnent

156 The statutory phrase on which our determ nation rests
is: "bridge on a highway maintainable by the town." Wsconsin

Stat. 8 81.38(1) provided in relevant part:

Wen any town has voted to construct or repair any
culvert or bridge on a highway nmaintainable by the
town, and has provided for such portion of the cost of
such construction or repair as is required by this
section, the town board shall file a petition with the
county board setting forth said facts and the | ocation
of the culvert or bridge; and the county board

shal | thereupon appropriate such sumas wll, with the
noney provided by the town, be sufficient to defray
t he expense of constructing or repairing such culvert
or bridge

The statutory phrase, "on a highway naintainable by the town,"”
nodi fies the word, "bridge,” in 8 81.38(1). This prepositiona
phrase identifies a particular type of bridge by describing the

| ocation of the bridge.

10 ) ead op., T4.

14,
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157 Many simlar phrases in other sections of the statutes
identify other types of bridges, also through the use of a
prepositional phrase that describes the |ocation of the bridge
in relation to which entity is responsible for maintaining the
hi ghway of which the bridge is, or wll becone, a part. For
exanple, "a bridge which is not on the state trunk highway
system or on marked routes of the state trunk highway system
desi gnated as connecting highways" are the phrases enployed to
define a "local bridge" in Ws. Stat. 8§ 84.18(2)(d) (2005-06).
A bridge "not on the state trunk highway systeni is the phrase
enployed in Ws. Stat. § 84.10 (2005-06) to address the
mai nt enance and operation of one specific type of bridge that is
not |ocated on state trunk highways. In addition, "every
hi ghway bridge on a city, village, or town boundary shall be
repaired and nmintained by any adjoining mnunicipality in which
the bridge is located" is the phrase used in Ws. Stat. § 82.23
(2005-06) to identify municipal line bridges. Further, "a
bridge on a highway in this state which crosses waterways, other
t opographical barriers, other highways or railroads”" is the
identifying phrase in Ws. Stat. 8 84.17(1)(b) (2005-06) that
describes the type of bridge for which certain inspections are

required by a particular entity.?? None of the statutes

12 There are other statutes, too nunerous to nention, that
identify other types of bridges and address inspection,
mai nt enance or construction. See, e.g., Ws. Stat. § 83.15
(2005-06) (county aid for state line bridges); Ws. Stat.
8§ 84.12 (2005-06) (interstate Dbridges); Ws. Stat. 8§ 84.14
(2005-06) (bridge construction); Ws. Stat. 8§ 84.15(1) (2005-06)
(mai ntenance of intrastate bridges).

6
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condition the identification of the type of bridge described on
whet her the bridge was constructed before or after the highway
that establishes the location of the bridge; yet, all of the
statutes share simlar syntax in that they enmploy a
prepositional phrase to identify a type of bridge by its
relationship to the highway of which it is, or wll becone, a
part.

58 In Village of Blooner v. Town of Blooner, 128 Ws.

297, 107 N.W 974 (1906), we discussed a type of bridge for
whi ch expenses were to be shared between a village and a town.
There, the Village determned that it was necessary to repair
and then build a new bridge on a town road that was bisected by
a navigable creek as the road ran through the Vill age. Id. at
300- 01. Accordingly, the bridge was of a type that was
identified in "ch. 284, Laws of 1899" that created a cost-
sharing relationship between a village and a town for that type
of bridge. Id. at 302. The Village presented a claim for
$2,022.74 to the Town for the construction of the bridge, and
the Town disallowed it. [1d. at 301.

159 The Town did not argue that the bridge was not of the
type described in the statute, but rather, it challenged the
statute t hat apportioned paynment for t he bri dge on
constitutional grounds. Id. at 304. W concl uded that
requiring cost-sharing between nunicipalities was wthin the
| egislature's power, and we noted that "[t]he law relating to
county aid to towns for bridge purposes has been often

approved. " Id. at 305. W also noted that the |egislative
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directive under challenge "no nore violates the constitutiona
provision referred to than the law providing for joint
mai nt enance of bridges on town-line roads.” 1d. at 310.

60 Throughout Village of Bl ooner, we reasoned by anal ogy

to other types of bridges, all of which were identified by the
| ocations of bridges in relationship to the highways on which
they had been or would be constructed. That reasoning is
directly applicable here where the plain neaning of the
statutory words enployed in Ws. Stat. 8§ 81.38 identify the type
of bridge that is subject to cost-sharing between a town and a
county as one that is "on a highway naintainable by the town."
There is no dispute that West Beltline H ghway frontage road and
Ski Lane were highways maintainable by the Town when the Town
petitioned the County to contribute to the cost of constructing
t he bri dge.

3. Statutory purpose

161 We also interpret the words chosen by the |egislature
in light of the purpose for which the statute was enacted. GIE
176 Ws. 2d at 566. Wsconsin Stat. 8 81.38(2) and the purpose

for which it was enacted were discussed in Town of G and Chute

v. Qutagam e County, 2004 W App 35, 269 Ws. 2d 657, 676 N W2d

540. There, the question presented was whet her Qutagam e County
was "liable for one-half the costs of repairing a bridge in the
Town of Gand Chute.” Id., 91. The actual cost of repair
exceeded the ampunt that the Town requested in its initial

petition for aid, and the County argued that it was not |iable
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for any costs incurred after the petition for aid was approved
by the County. 1d.

62 The court of appeals reasoned that when a town votes
to repair or to construct a bridge and petitions the county of
which the towm is a part for aid, if the town has raised funds
sufficient to nmeet the town's statutory obligation in that
regard, the county is obligated "to pay for one-half the cost of
constructing or repairing the towm's bridge." 1d., Y2. As the
court of appeals exam ned the concerns of the parties before it,
the court noted that Ws. Stat. 8§ 81.38 is a "cost-sharing
schenme" in which both county and town participate. Id., 3. In
concluding that Qutagam e County nust pay the Town of G and
Chute, the court of appeals observed the purpose of § 81.38 as
fol |l ows: "Most inportantly, however, we conclude that the goa
of Ws. Stat. 8§ 81.38 is to have counties absorb half the cost
of constructing or repairing bridges.” 1d., 118.

163 The |lead opinion's interpretation of Ws. Stat.
8§ 81.38 contravenes the legislative purpose of cost-sharing that
underlies 8§ 81.38 because it permts the County to avoid its
statutory obligation to contribute to the Town for the
construction of the bridge. Id., {83. Statutory interpretation
that contravenes the |egislative purpose underlying the statute

is not favored. GIE, 176 Ws. 2d at 566; Brown v. Thonmms, 127

Ws. 2d 318, 323, 379 N.W2d 868 (Ct. App. 1985). The | ead
opinion identifies no reason, nor could this witer identify a
reason, why the legislature would establish a cost-sharing

schenme for bridge construction and mai ntenance when the highway
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is constructed first, but then nullify the same cost-sharing
when the bridge is constructed first.

164 And query, now that the bridge has been constructed
and has joined Ski Lane and the West Beltline H ghway frontage
road, under the lead opinion's reasoning, has Dane County no
statutory obligation to assist the Town in naintaining the
bri dge? Surely the |ead opinion would not question that the
County does have a statutory maintenance obligation for this
bri dge.

165 Whether the bridge is constructed first or whether the
hi ghway is constructed first, in either case, the bridge becones
part of a contiguous highway within the Town and the County.
The plain neaning of the words chosen by the |legislature
requires Dane County to contribute its statutory share of the
cost the Town of Madison incurred in constructing the bridge
that connected West Beltline H ghway frontage road to Ski Lane,
thereby creating a contiguous highway, which highway continues

to be maintainable by the Town.

10
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C. The Lead Opinion's Secondary Rational e

66 As a secondary rational, the Ilead opinion concludes
that, in addition to the bridge not being connected physically
to an existing highway from the nonent of its construction, the
Town's petition was properly denied because the Town did not
request funding to extend the highway to the bridge.® The |ead
opinion's rationale for this conclusion escapes ne.

67 1s the lead opinion really saying that if the Town had
asked for nore noney than it did, its request for bridge funding
woul d have been granted? That appears to be the case because
the lead opinion faults the Town for not applying for funding to
extend the highway to the constructed bridge. However, the
Town's counsel acted prudently by not seeking such funding. I
note that the gap between where the bridge was to be constructed
and the then existing highway was 200 feet.?  The statute
provi des for cost-sharing for only a 100-foot hi ghway extension.
Ws. Stat. 8§ 81.38(2). Accordingly, the Town recognized that it
was statutorily ineligible to receive funding to extend the

hi ghway all the way to the bridge.!®

13 Lead op., 7138 & n.20, 40.

4 d.
5 d., 17
16 Nevert hel ess, the Jlead opinion suggests otherw se,

eschewing cogent reasoning for opportunities to nmake fey
references to Janes Brown by stating that the "Town failed to
request funding in its petition that would bridge the gap

between the bridge and the highway, and . . . ensure that
funding was allocated to help "take it to the bridge."" Id.
138 (enphasi s added).
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168 It is telling that the |ead opinion characterizes the
funding for the highway extension as funding to "help" connect
the bridge to a highway naintainable by the Town.'” Wth a 200-
foot gap between the bridge and the highway, County funding
woul d not have caused the highway to reach all the way to where
the bridge was to be built. The |ead opinion's suggestion would
| eave the Town with a 100-foot gap between the yet-to-be-
constructed bridge and the highway.® The |lead opinion's
reasoning in this regard underscores that, despite its
protestations to the contrary, it considers the word "on" within
Ws. Stat. 8§ 81.38 to be dispositive of this case. That is,
under the lead opinion's interpretation of § 81.38, the bridge

nmust be constructed after the highway is conplete so the bridge

can physically touch the highway imediately upon the bridge's

constructi on. The lead opinion's statutory interpretation
defeats the cost-sharing nmandate of Ws. Stat. § 81.38(1) and
therefore it cannot be the <correct interpretation of the
stat ute.
I11. CONCLUSI ON

169 The phrase, "bridge on a highway maintainable by the
t own, " identifies a type of bridge by describing the
relationship of the bridge to the highway of which it is, or
will become, a part. The type of bridge that is "on a highway
mai nt ai nable by the town" is distinguished from many other types

of bridges referenced in the statutes that also are |ocated on

7 194, 38, 41-42.

d.,
% 1d., 1138 & n.20, 40.
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hi ghways, but which highways are nmintained by governnental
entities other than a town, such as the state or another
muni ci pality. The phrase, "bridge on a highway nmaintainable by
the town,” has nothing to do wth whether the bridge was
constructed before or after the highway was constructed.
Rather, if the bridge is of the type identified in Ws. Stat.
§ 81.38(1), the town may apply to the county of which the town
is a part for assistance in maintaining or constructing such a
bri dge. If the county has not opted out of § 81.38(2), the
county nmust pay its statutory share of the costs incurred.

170 Accordingly, | would affirm the decision of the court
of appeals, and | dissent fromthe |ead opinion.

71 | am authorized to state that Justices DAVID T.
PROSSER and ANNETTE KI NGSLAND ZI EGLER join this dissent.
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