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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s opi ni on1 af f i r mi ng a j udgment  of  t he 

Dane Count y c i r cui t  cour t ,  Judge Davi d T.  Fl anagan,  I I I ,  

pr esi di ng.   The Count y of  Dane ( Count y)  chal l enges a j udgment  

or der i ng t he Count y t o pay t he Town of  Madi son ( Town)  $75, 000 

t owar d t he cost  of  const r uct i ng a br i dge,  al ong wi t h cost s and 

f ees.  

                                                 
1 Town of  Madi son v.  Count y of  Dane,  2007 WI  App 177,  304 

Wi s.  2d 402,  737 N. W. 2d 16.  
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¶2 The di sput e i n t hi s case began when t he Count y 

r ej ect ed t he Town' s Wi s.  St at .  § 81. 38( 2001- 02) 2 " br i dge ai d"  

pet i t i on as not  meet i ng t he st at ut or y cr i t er i a f or  

r ei mbur sement .   The Town f i l ed a compl ai nt  wi t h t he Dane Count y 

Ci r cui t  Cour t ,  and t he Count y ' s answer  i ncl uded t he af f i r mat i ve 

def ense t hat  t he br i dge was not  " on a hi ghway mai nt ai nabl e by 

t he t own"  as r equi r ed by § 81. 38.   

¶3 I n a summar y j udgment  deci s i on and or der ,  t he c i r cui t  

cour t  ent er ed j udgment  f or  t he Town,  concl udi ng t hat  t he Count y 

was r esponsi bl e f or  payi ng one- hal f  t he cost  of  t he br i dge and 

or der i ng t he Count y t o pay $75, 000 pl us cost s and f ees.   The 

cour t  of  appeal s af f i r med t he ci r cui t  cour t  deci s i on.  

¶4 We concl ude t hat  t he br i dge at  i ssue i n t hi s case was 

not  a " br i dge on a hi ghway mai nt ai nabl e by t he t own"  wi t hi n t he 

meani ng of  Wi s.  St at .  § 81. 38 because t he br i dge ai d pet i t i on 

di d not  r equest  f undi ng t o hel p connect  t he br i dge t o a hi ghway 

mai nt ai nabl e by t he Town or  f or  t he f r ont age r oad ext ensi on 

pr oj ect  i n i t s ent i r et y,  because t her e was no exi st i ng hi ghway 

                                                 
2 Ef f ect i ve Januar y 1,  2005,  Wi s.  St at .  § 81. 38( 1) ,  ent i t l ed 

" Town br i dges or  cul ver t s:   const r uct i on and r epai r ;  count y 
ai d, "  was r evi sed and r enumber ed as Wi s.  St at .  § 82. 08( 1) .   As 
we wi l l  expl ai n,  t he r evi s i ons made by t he sessi on l aw amendi ng 
t he st at ut e,  2003 Wi s.  Act  214,  di d not  subst ant i al l y  al t er  t he 
st at ut e i n ways af f ect i ng our  deci s i on.   However ,  as t he l ower  
cour t s and par t i es i n t hi s case have,  we appl y t he ear l i er  
ver si on of  t he st at ut e,  Wi s.  St at .  § 81. 38 ( 2001- 02) ,  
cor r espondi ng wi t h t he dat e when t he Town f i r s t  appr oved t he 
br i dge at  i ssue and i ncl uded i t  i n i t s 2003 budget .   Al l  
subsequent  r ef er ences t o § 82. 08 ar e t o t he 2005- 06 ver si on,  and 
al l  subsequent  r ef er ences t o § 81. 38 ar e t o t he 2001- 02 ver si on 
unl ess ot her wi se i ndi cat ed.    
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ext endi ng t o t he pl anned br i dge si t e at  t he t i me of  t he Town' s  

pet i t i on,  and because t he br i dge was st i l l  not  connect ed t o a 

hi ghway upon compl et i on.   Sect i on 81. 38 r equi r es f undi ng f or  

onl y t hose br i dges bui l t  on hi ghways i n exi st ence at  t he t i me of  

a br i dge' s const r uct i on.   As such,  t he Count y appr opr i at el y 

deni ed t he Town' s § 81. 38 " br i dge ai d"  pet i t i on.   We t her ef or e 

r ever se.  

I  

¶5 The r el evant  f act s of  t hi s case ar e not  i n di sput e.   

The most  per t i nent  f act s r el at e t o t he Town' s June 10,  2004,  

Dane Count y Br i dge Ai d Pr ogr am pet i t i on f or  f i nanci al  assi st ance 

i n bui l di ng a br i dge ( " t he br i dge" ) . 3  I n i t s pet i t i on and 

                                                 
3 The pet i t i on al so i ncl uded r equest s f or  f i nanci al  

assi st ance f or  t wo cul ver t  pr oj ect s.   Unl i ke t he f unds r equest ed 
f or  t he br i dge,  t he cul ver t  f unds r equest ed wer e appr oved and 
i ncl uded i n Dane Count y ' s 2005 budget .   The cul ver t  f undi ng i s 
t her ef or e not  at  i ssue on appeal .  
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accompanyi ng l et t er ,  t he Town r equest ed $75, 0004 f or  a new 

r ai l r oad over pass br i dge t hat ,  t he l et t er  expl ai ned,  " wi l l  be 

const r uct ed as par t  of  t he Sout h Madi son EDA Pr oj ect ,  whi ch 

i ncl udes t he const r uct i on of  an ext ensi on of  t he W.  Bel t l i ne 

Hi ghway f r ont age r oad al ong wi t h many ot her  component s. "    

¶6 The f or mal  pet i t i on r equest i ng br i dge ai d di d not  

descr i be t he br i dge i t sel f  as bei ng on or  connect ed t o a 

hi ghway,  but  descr i bed t he br i dge as l ocat ed 1500 f eet  west  of  

t he near est  i nt er sect i ng r oad.   Ar chi t ect ur al  pl ans submi t t ed 

al ong wi t h t he pet i t i on det ai l  t he desi gn of  t he br i dge but  do 

not  descr i be t he br i dge as bei ng connect ed t o any exi st i ng or  

f ut ur e hi ghways.   However ,  t he pl ans do descr i be t he l ocat i on of  

t he br i dge as " East  Badger  Road over  Uni on Paci f i c  Rai l r oad. "   

                                                 
4 The est i mat ed cost  of  const r uct i on was $300, 000.   The Town 

r ecei ved a gr ant  f or  $150, 000 and sought  r ei mbur sement  f or  one-
hal f  of  t he r emai ni ng $150, 000 cost .   The ot her  hal f  was 
obt ai ned t hr ough a gr ant  f r om t he U. S.  Depar t ment  of  Commer ce' s  
Economi c Devel opment  Admi ni st r at i on ( EDA) ,  an agency of  t he 
Uni t ed St at es Depar t ment  of  Commer ce aut hor i zed t o ef f ect uat e 
t he pr ovi s i ons of  t he Publ i c Wor ks and Economi c Devel opment  Act ,  
42 U. S. C.  §§ 3121- 3226 ( 2004) ,  and t he Act ' s pur pose of  enabl i ng 
l ocal i t i es and ci t i zens t o par t i c i pat e mor e f ul l y i n Amer i can 
pr osper i t y by i ncr easi ng economi c gr owt h t hr ough i mpr oved and 
expanded publ i c i nf r ast r uct ur e.   See Af t on Al ps,  I nc.  v.  Uni t ed 
St at es,  392 F.  Supp.  543,  545- 46 ( D.  Mi nn.  1974) ;  42 U. S. C.  
§ 3121( a) ( 3) ( A) - ( 4) .   The EDA pr ovi des el i gi bl e r eci pi ent s,  
i ncl udi ng " l ocal  gover nment s engaged i n economi c or  
i nf r ast r uct ur e devel opment  act i v i t i es, "  wi t h a gr ant  of  50 
per cent  of  t he cost  as t he Feder al  shar e of  any pr oj ect  car r i ed 
out  under  t hi s pr ogr am.   See 42 U. S. C.  §§ 3122( 4) ( A) ( i v) ;  
3144( a) ( 1) .   Thus,  t he EDA al so r equi r es t hat  el i gi bl e 
r eci pi ent s pr ovi de hal f  of  t he cost  t o mat ch t he f unds gr ant ed 
by t he f eder al  gover nment .   
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¶7 Phot ogr aphs and maps i ncl uded i n t he r ecor d f ur t her  

c l ar i f y t hat  t he r oadways t he Town' s pr oj ect  sought  t o connect ,  

consi st i ng of  a segment ed por t i on of  East  Badger  Road5 on t he 

east  and Ski  Lane on t he west ,  woul d not  i n f act  be connect ed 

t hr ough t he br i dge' s const r uct i on.   Rat her ,  t o t he east  of  t he 

t r acks t hat  t he br i dge woul d t r aver se was a 200- f oot  gap bet ween 

t he r ai l r oad t r acks and an East  Badger  Road cul - de- sac,  and t o 

t he west  t her e was a much wi der  gap of  l and,  i ncl udi ng a quar t er  

mi l e of  unpaved r i ght - of - way and embankment  bet ween t he br i dge 

and Ski  Lane.   The br i dge,  as pr oposed,  was 100 f eet  l ong,  t hus 

t r aver si ng l ess t han hal f  t he di st ance bet ween t he r ai l r oad 

t r acks and t he near est  r oad t o t he east  and l eavi ng even mor e of  

an ar ea bet ween t he t r acks and t he r oad on t he west .   Thus,  t he 

pl an was t o a bui l d a br i dge bef or e any hi ghway was bui l t  t o 

whi ch t he br i dge woul d be di r ect l y connect ed.   

¶8 I n a l et t er  dat ed Sept ember  9,  2004,  t he Count y deni ed 

t he Town' s r equest  t o i ncl ude f undi ng f or  t he br i dge i n t he 

Count y ' s budget ,  st at i ng t hat  t he br i dge di d not  qual i f y f or  t he 

br i dge ai d pr ogr am.   The Town subsequent l y ser ved t he Count y 

wi t h a not i ce of  c l ai m and cl ai m,  and an amended not i ce and 

accompanyi ng cl ai m,  pur suant  t o Wi s.  St at .  § 893. 80( 1) ( a) - ( b) .   

The amended not i ce f or mal l y r eci t ed t he Town' s June 10,  2004,  

" r equest  f or  Dane Count y t o pay one- hal f  of  t he Town' s cost  of  

                                                 
5  East  Badger  Road i s al t er nat el y r ef er r ed t o as t he West  

Bel t l i ne or  Sout h Bel t l i ne f r ont age r oad by t he par t i es;  i t  i s  
t he f r ont age r oad r unni ng near l y par al l el  and t o t he sout h of  
Madi son' s Bel t l i ne Hi ghway bet ween t he Ri mr ock Road and Par k 
St r eet  exi t s.   
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const r uct i ng t he r ai l r oad over pass br i dge whi ch i s par t  of  t he 

Town of  Madi son EDA pr oj ect "  and descr i bed t he br i dge as 

" l ocat ed on t he f r ont age r oad west  of  323 West  Bel t l i ne 

Hi ghway. "   

¶9 Despi t e t he Count y ' s br i dge ai d deni al ,  t he Town began 

const r uct i on of  t he br i dge i n Januar y 2005,  and const r uct i on was 

compl et ed i n Mar ch 2005.   Af t er  t he br i dge was bui l t ,  

const r uct i on began t hat  connect ed t he r oadway t o t he br i dge on 

bot h s i des.   The ext ensi on of  t he r oadway connect i ng i t  wi t h t he 

br i dge was compl et ed i n August  2005,  and t he new r oad was 

dedi cat ed i n Oct ober  2005.   

¶10 On May 6,  2005——af t er  t he br i dge was bui l t  but  bef or e 

i t  was connect ed t o t he f r ont age r oad——t he Town f i l ed sui t  

agai nst  t he Count y seeki ng damages of  $75, 000,  pl us at t or ney' s  

f ees and cost s.   Al t hough i t s answer  admi t t ed t he f act s al l eged 

by t he Town, 6 t he Count y al so i nc l uded i n i t s answer  a r equest  

t hat  t he c i r cui t  cour t  di smi ss t he act i on on t he basi s of  t wo 

af f i r mat i ve def enses.   

¶11 The f i r st  af f i r mat i ve def ense r ai sed by t he Count y,  

whi ch i s t he cent r al  i ssue upon r evi ew,  was i t s asser t i on t hat  

" [ i ] nsof ar  as t he sect i on of  hi ghway has not  been const r uct ed,  

i t  i s  not  yet  mai nt ai nabl e,  and si nce t he pl ai nt i f f ' s  new 

                                                 
6 Not abl y,  t he Count y admi t t ed t he Town' s al l egat i on t hat  

t he over pass br i dge at  i ssue " i s l ocat ed on t he f r ont age r oad 
west  of  323 West  Bel t l i ne Hwy. ,  Town of  Madi son,  Wi sconsi n, "  
al t hough such admi ssi on shoul d be vi ewed i n l i ght  of  i t s  
af f i r mat i ve def enses descr i bed above and t he ot her  ar gument s we 
wi l l  pr oceed t o addr ess.   
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const r uct i on of  t he br i dge i s not  ' on a hi ghway mai nt ai nabl e by 

t he t own'  as r equi r ed by Wi s.  St at .  § 81. 38( 2003) ,  t he br i dge 

does not  qual i f y f or  ai d. "   The Count y ' s second af f i r mat i ve 

def ense was an asser t i on t hat  t he Town f ai l ed t o st at e a cause 

of  act i on upon whi ch r el i ef  may be gr ant ed.   The ci r cui t  cour t  

does not  appear  t o have addr essed t he Count y ' s di smi ssal  

r equest .    

¶12 On Apr i l  27,  2006,  t he Town f i l ed a mot i on f or  summar y 

j udgment .   The ci r cui t  cour t  gr ant ed t he Town' s summar y j udgment  

mot i on.   The cour t  concl uded t hat  i t  i s  i l l ogi cal  and 

i nconsi st ent  wi t h Wi s.  St at .  § 81. 38' s pur pose of  havi ng 

count i es absor b hal f  t he cost  of  br i dge const r uct i on and r epai r  

t o i nt er pr et  " on a hi ghway"  t o appl y onl y t o exi st i ng hi ghways 

because " new br i dges ar e of t en const r uct ed wher e no hi ghway 

exi st ed pr evi ousl y. "   The cour t  r ul ed t hat  " r ecover y under  Wi s.  

St at s.  § 81. 38 i s not  pr ecl uded by t he f act  t hat  a mai nt ai nabl e 

hi ghway i s not  yet  i n exi st ence, "  and or der ed t he Count y t o pay 

$75, 000 pl us cost s and f ees.    

¶13 On appeal  by t he Count y,  t he cour t  of  appeal s 

descr i bed t he pr oposed br i dge as " connect [ i ng]  pr evi ousl y 

unconnect ed por t i ons of  exi st i ng hi ghways, " 7 and af f i r med t he 

                                                 
7 As t he pr ecedi ng descr i pt i on of  uncont est ed f act s set s  

f or t h,  t hi s i s an i naccur at e descr i pt i on of  t he br i dge,  whi ch 
di d not  connect  t he r oads;  t he r oads r emai ned unconnect ed af t er  
t he br i dge was compl et ed,  as t hey wer e separ at ed f r om t he br i dge 
by r i ght  of  way or  ot her  non- hi ghway l and.   The r oads wer e not  
connect ed unt i l  t he r oad const r uct i on ext endi ng t he r oads was 
compl et ed sever al  mont hs af t er  t he br i dge' s const r uct i on.  
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j udgment ,  concl udi ng t hat  Wi s.  St at .  § 81. 38 " i ncl udes ai d f or  

br i dge const r uct i on wher e t her e i s no pr eexi st i ng hi ghway i f  t he 

compl et ed br i dge i s ' on a hi ghway mai nt ai nabl e by t he t own. ' "   

Town of  Madi son v.  Count y of  Dane,  2007 WI  App 177,  ¶¶1,  17,  22,  

304 Wi s.  2d 402,  737 N. W. 2d 16.   

¶14 The Count y sought  r evi ew by t hi s cour t ,  and on 

Sept ember  13,  2007,  r evi ew was gr ant ed.  

I I  

¶15 The st andar d f or  r evi ewi ng summar y j udgment  deci s i ons 

i s set  f or t h by Wi s.  St at .  § 802. 08( 2) ( 2005- 06) ,  whi ch pr ovi des 

t hat  summar y j udgment  shal l  be gr ant ed " i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   We r evi ew 

summar y j udgment  deci s i ons de novo,  appl y i ng t he same st andar ds 

as a c i r cui t  cour t .   Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 

304,  315,  401 N. W. 2d 816 ( 1987) .   

¶16 I n t hi s case,  nei t her  par t y ar gues t hat  t her e i s a 

genui ne i ssue of  mat er i al  f act .   As such,  we sol el y deci de 

whet her  t he Town i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   

The quest i on of  l aw i n t hi s case i s one of  st at ut or y 

i nt er pr et at i on.   The out come of  t he case depends on t he meani ng 

of  Wi s.  St at .  § 81. 38' s l anguage r equi r i ng a count y t o l evy a 

t ax t o f und a br i dge' s const r uct i on or  r epai r  i f  i t  i s  " on a 

hi ghway mai nt ai nabl e by t he t own. "   
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¶17 When we i nt er pr et  a st at ut e,  we begi n wi t h t he t ext  of  

t he st at ut e,  and " [ i ] f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( c i t at i ons omi t t ed) .   St at ut or y l anguage i s gener al l y gi ven i t s 

common,  or di nar y and accept ed meani ng.   I d.   " We of t en consul t  a 

r ecogni zed di ct i onar y t o det er mi ne t he common,  accept ed meani ng 

of  a wor d.   However ,  when const r ui ng a wor d or  phr ase t hat  i s a 

l egal  t er m of  ar t ,  we gi ve t he wor d or  phr ase i t s accept ed l egal  

meani ng. "   Ci t y of  Mi l waukee v.  Washi ngt on,  2007 WI  104,  ¶32,  

304 Wi s.  2d 98,  735 N. W. 2d 111 ( c i t at i ons omi t t ed) .   Fur t her ,  we 

exami ne st at ut or y l anguage " i n t he cont ext  i n whi ch i t  i s  used;  

not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he 

l anguage of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and 

r easonabl y,  t o avoi d absur d or  unr easonabl e r esul t s. "   Kal al ,  

271 Wi s.  2d 633,  ¶46.   I f  a st at ut or y pr ovi s i on i s ambi guous,  

i . e. ,  " i f  r easonabl e mi nds coul d di f f er  as t o i t s meani ng, "  UFE 

I nc.  v.  LI RC,  201 Wi s.  2d 274,  283,  548 N. W. 2d 57 ( 1996)  

( c i t at i on omi t t ed) ,  we exami ne ext r i nsi c sour ces,  such as 

l egi s l at i ve hi st or y,  t o ascer t ai n t he l egi s l at i ve i nt ent .   

Kal al ,  271 Wi s.  2d 633,  ¶43.  

¶18 I n addi t i on t o t hese wel l - est abl i shed st at ut or y 

const r uct i on pr i nci pl es,  we obser ve t hat  near l y  a cent ur y ago,  

i n i nt er pr et i ng a pr edecessor  ver si on of  t he br i dge ai d st at ut e,  

t hi s cour t  hel d t hat  t he st at ut e i s subj ect  t o st r i ct  

const r uct i on.   St at e ex r el .  Hambur g v.  Bd.  of  Super vi sor s,  145 

Wi s.  191,  192- 93,  130 N. W.  104 ( 1911) .   Speci f i cal l y,  t hi s cour t  
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hel d t hat  t he ext ent  of  a count y ' s power  t o l evy t axes f or  t he 

const r uct i on of  a t own' s br i dge " must  be r egar ded as measur ed by 

t he pr eci se t er ms of  t he l aw.   No equi t abl e consi der at i ons wi l l  

war r ant  t he cour t  coer ci ng t he count y t o go f ur t her  t han t he 

wr i t t en speci f i cat i ons pr escr i bed by t he l egi s l at ur e. "   I d.  at  

193.  

I I I  

¶19 The br i dges of  Dane Count y,  l i ke br i dges i n al l  

Wi sconsi n count i es,  may r ecei ve count y f undi ng under  Wi s.  St at .  

§ 81. 38 f or  const r uct i on or  r epai r s when t he cr i t er i a of  t hat  

st at ut e ar e met .   Sect i on 81. 38 pr ovi des i n r el evant  par t :  

( 1)  When any t own has vot ed t o const r uct  or  
r epai r  any .  .  .  br i dge on a hi ghway mai nt ai nabl e by 
t he t own,  and has pr ovi ded f or  such por t i on of  t he 
cost  of  such const r uct i on or  r epai r  as i s r equi r ed by 
t hi s sect i on,  t he t own boar d shal l  f i l e a pet i t i on 
wi t h t he count y boar d set t i ng f or t h sai d f act s and t he 
l ocat i on of  t he .  .  .  br i dge;  and t he count y boar d,  
except  as her ei n pr ovi ded,  shal l  t her eupon appr opr i at e 
such sum as wi l l ,  wi t h t he money pr ovi ded by t he t own,  
be suf f i c i ent  t o def r ay t he expense of  
const r uct i ng .  .  .  [ t he]  br i dge .  .  .  .  

( 2)  .  .  .  The t own and count y shal l  each pay one-
hal f  of  t he cost  of  const r uct i on or  r epai r  above 
$1, 500.  .  .  .    

Wi s.  St at .  § 81. 38( 1) - ( 2) .   Under  § 81. 38,  af t er  a t own vot es t o 

const r uct  a br i dge and has r ai sed hal f  t he cost  of  t he br i dge,  

i t  can pet i t i on t he count y f or  " br i dge ai d"  f or  t he r emai nder  of  

t he br i dge' s cost .   I d. ;  see al so Town of  Gr and Chut e v.  

Out agami e Count y,  2004 WI  App 35,  ¶2,  269 Wi s.  2d 657,  676 

N. W. 2d 540.   
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¶20 The di sput e i n t hi s case per t ai ns t o t he phr ase " on a 

hi ghway mai nt ai nabl e by t he t own"  cont ai ned wi t hi n Wi s.  St at .  

§ 81. 38( 1) ,  descr i bi ng br i dges f unded under  t he st at ut e.   The 

Count y f r ames i t s di sput e wi t h t he Town and wi t h t he l ower  cour t  

deci s i ons by f ocusi ng on t he wor d " hi ghway, "  a wor d t hat  i s 

def i ned el sewher e i n t he Wi sconsi n St at ut es,  but  not  wi t hi n ch.  

81.   See Wi s.  St at .  §§ 340. 01( 22)  and 990. 01( 12) ( 2005-

06) ( def i ni ng " hi ghway"  as " al l  publ i c ways and t hor oughf ar es 

and .  .  .  br i dges upon t he same" ) .   See al so Mor r i s v.  Juneau 

Count y,  219 Wi s.  2d 543,  559- 62,  579 N. W. 2d 690 ( 1998) ( appl y i ng 

§ 340. 01( 22)  i n a case i nvol v i ng a di f f er ent  sect i on of  ch.  81) .   

The Count y obser ves t hat  § 340. 01( 22)  cont ai ns an expl anat i on 

t hat  t he def i ni t i on of  " hi ghway"  " i ncl udes t he ent i r e wi dt h 

bet ween t he boundar y l i nes of  ever y way open t o t he use of  

publ i c as a mat t er  of  r i ght  f or  t he pur poses of  vehi cul ar  

t r avel . "   The Count y concl udes t hat  under  t hi s descr i pt i on,  a 

non- exi st i ng hi ghway does not  meet  t he l egal  def i ni t i on of  

" hi ghway"  because i f  i t  does not  exi st ,  i t  cannot  be open t o t he 

use of  t he publ i c f or  pur poses of  vehi cul ar  t r avel . 8  

¶21 The Town does not  di sput e t hat  Wi s.  St at .  

§§ 340. 01( 22)  and 990. 01( 12)  cont ai n appl i cabl e def i ni t i ons of  

                                                 
8 Di ssent i ng f r om t he cour t  of  appeal s deci s i on i n t hi s 

case,  Judge Dykman si mi l ar l y st at ed,  " t he pl ai n meani ng of  t hat  
st at ut e i s t hat  a chasm i s not  a hi ghway,  and cer t ai nl y not  a 
hi ghway mai nt ai nabl e by t he Town. "   Town of  Madi son,  304 Wi s.  2d 
402,  ¶23 ( Dykman,  J. ,  di ssent i ng) .  
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" hi ghway. " 9  The Town agr ees t hat  i n Mor r i s,  t hi s cour t  hel d t hat  

t he § 340. 01( 22)  def i ni t i on was appl i cabl e t o a ch.  81 case.   

However ,  t he Town cont ends,  t he agr eed upon st at ut or y def i ni t i on 

does not  r esol ve t he i ssue of  whet her  a hi ghway must  be pr e-

exi st i ng,  and Wi s.  St at .  § 81. 38 does not  r equi r e t hat  t he 

" hi ghway mai nt ai nabl e by t he t own"  exi st  pr i or  t o t he br i dge' s 

const r uct i on.   

¶22 As such,  what  t he par t i es di sagr ee about  i s not  t he 

l i t er al  meani ng of  " on a hi ghway mai nt ai nabl e by t he t own"  but  

whet her  t her e ar e any t empor al  r est r i ct i ons modi f y i ng t hat  

phr ase.   The par t i es di sagr ee about  when a br i dge must  be " on a 

hi ghway mai nt ai nabl e by t he t own"  i n or der  t o qual i f y f or  br i dge 

ai d,  and t he r el at ed quest i on of  when t hat  mai nt ai nabl e hi ghway 

must  exi st  i n r el at i on t o t he br i dge.   

¶23 Speci f i cal l y,  t he Count y ar gues t hat  i n or der  t o 

qual i f y f or  br i dge ai d,  t he br i dge must  be on an exi st i ng 

hi ghway mai nt ai nabl e by t he t own.   Because t he br i dge i n 

quest i on was not  on a hi ghway mai nt ai nabl e by t he Town when i t  

                                                 
9 Nor  do t he par t i es di sput e t he meani ng of  " on, "  al t hough 

an i nt er est i ng di scr epancy about  t he meani ng of  " on"  ar ose i n 
t he or al  ar gument s of  t wo at t or neys ar gui ng agai nst  t he t own:   
Assi st ant  Cor por at e Counsel  Gar y Rehf el dt ,  ar gui ng on behal f  of  
Dane Count y,  and At t or ney Andr ew Phi l l i ps,  ar gui ng on behal f  of  
ami cus cur i ae Wi sconsi n Count i es Associ at i on ( WCA) .   I n an 
ar gument  f r om whi ch t he Count y qui ckl y di st anced i t sel f ,  
At t or ney Phi l l i ps ar gued t hat  " any t i me you' r e br i dgi ng an 
expanse t hat  i s not  par t  of  a t own r oad, "  t he br i dge woul d not  
qual i f y f or  br i dge ai d.   We r ej ect  t hi s i nt er pr et at i on as 
absur d.   See St at e ex r el .  Kal al  v.  Ci r cui t  Cour t ,  2004 WI  58,  
¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The gener al  concept  of  
br i dges i s t hat  t hey br i dge such expanses.  
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was const r uct ed,  and a hi ghway adj oi ni ng t he f ut ur e br i dge' s 

s i t e di d not  yet  exi st  at  t he t i me of  t he Town' s br i dge ai d 

pet i t i on,  t her e was a " t empor al  di sconnect "  t hat  pr ecl uded 

br i dge ai d i n t hi s case.   

¶24 The Town r esponds t hat  t he Count y ' s i nt er pr et at i on of  

Wi s.  St at .  § 81. 38 as pr ecl udi ng br i dge ai d wher e t her e i s no 

pr e- exi st i ng hi ghway i s i n di r ect  conf l i c t  wi t h t he st at ut e' s 

pl ai n l anguage,  whi ch r equi r es f undi ng as l ong as t he br i dge,  

" upon compl et i on,  i s  on a hi ghway mai nt ai nabl e by t he Town. "   At  

or al  ar gument ,  t he Town of f er ed a new var i at i on of  t he " upon 

compl et i on"  ar gument .   Whi l e not  bur ni ng i t s br i dges by wai v i ng 

i t s br i ef ed " upon compl et i on"  ar gument ,  t he Town at  or al  

ar gument  appear ed t o ar gue i n t he al t er nat i ve t hat  § 81. 38 

r equi r es f undi ng as l ong as t he over al l  pr oj ect  cont empl at es an 

event ual  connect i on of  t he br i dge t o a hi ghway at  some poi nt  

down t he r oad af t er  t he br i dge' s const r uct i on. 10 

¶25 Whi l e di sagr eei ng about  t he meani ng of  Wi s.  St at .  

§ 81. 38,  t he par t i es do not  di sput e t hat  t he f r ont age r oad t o 

whi ch t he br i dge was event ual l y connect ed was a hi ghway 

mai nt ai ned by t he Town.   However ,  i t  i s  al so undi sput ed t hat ,  

upon compl et i on,  t he br i dge was not  on t hat  hi ghway.   Rat her ,  

                                                 
10 I n ot her  wor ds,  t he Town descr i bed t he br i dge as 

essent i al l y  ser v i ng as a br i dge t o t he f ut ur e,  par t  of  a br oader  
economi c devel opment  pl an t hat  woul d cont i nue beyond t he 
const r uct i on of  t he br i dge.   The Count y,  i n cont r ast ,  has dubbed 
t he br i dge as a " br i dge t o nowher e, "  because when i t  was 
f i ni shed bei ng bui l t ,  i t  was connect ed t o unpaved l and,  not  t o 
t he t ype of  hi ghway r equi r ed f or  count y f undi ng under  Wi s.  St at .  
§ 81. 38.   
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t he br i dge was compl et ed i n Mar ch 2005,  but  t he ext ensi on of  t he 

f r ont age r oad connect i ng t o t he br i dge di d not  occur  unt i l  

August  2005.   Thus,  under  even t he Town' s " upon compl et i on"  

i nt er pr et at i on of  § 81. 38,  t he br i dge di d not  qual i f y f or  

f undi ng under  t he st at ut e,  because i t  was not  " upon compl et i on"  

on a hi ghway mai nt ai nabl e by t he Town. 11   

¶26 However ,  t o addr ess t he Town' s appar ent  al t er nat i ve 

ar gument  t hat  as l ong as a br i dge wi l l  event ual l y be connect ed 

t o a hi ghway,  i t  shoul d be f unded,  we wi l l  pr oceed t o addr ess 

t he meani ng of  Wi s.  St at .  § 81. 38' s " on a hi ghway mai nt ai nabl e 

by t he t own"  l anguage.   For  t he r easons gi ven bel ow,  we concl ude 

t hat  § 81. 38 r equi r es f undi ng f or  onl y t hose br i dges bui l t  on 

hi ghways i n exi st ence at  t he t i me of  a br i dge' s const r uct i on.  

¶27 Tur ni ng f i r st  t o t he t ext  of  Wi s.  St at .  § 81. 38,  we 

obser ve t hat  whi l e t he st at ut or y l anguage al l ows f or  t he 

const r uct i on or  r epai r  of  a " br i dge on a hi ghway mai nt ai nabl e by 

t he t own, "  maki ng i t  c l ear  t hat  t he br i dge does not  have t o be 

pr eexi st i ng f or  t he t own t o r equest  f undi ng,  i t  i s  uncl ear  

whet her  t he " hi ghway mai nt ai nabl e"  must  be pr eex i st i ng wher e t he 

br i dge i s t o be const r uct ed,  or  whet her  t he br i dge coul d be 

                                                 
11 The di ssent  por t r ays our  opi ni on as " r each[ i ng]  t hi s 

concl usi on because West  Bel t l i ne Hi ghway f r ont age r oad and Ski  
Lane wer e not  a cont i guous hi ghway when t he br i dge was 
const r uct ed. "   Di ssent i ng op. ,  ¶55.   Our  const r uct i on i s not  
mer el y based on whet her  t he t wo separ at e and di st i nct  r oads wer e 
cont i guous,  but  r at her ,  on t he f act  t hat  t hese t wo separ at e and 
di st i nct  r oads wer e connect ed nei t her  t o t he br i dge nor  t o each 
ot her .   Thus,  t he newl y const r uct ed br i dge was not  bui l t  " on a 
hi ghway. "   I ndeed,  upon compl et i on,  t he newl y const r uct ed br i dge 
di d not  " br i dge"  t he t wo noncont i guous hi ghways.   
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bui l t  bef or e t he " hi ghway mai nt ai nabl e"  exi st s under  t he 

st at ut e.    

¶28 Ei t her  i nt er pr et at i on i s r easonabl e,  and we t her ef or e 

t r eat  Wi s.  St at .  § 81. 38 as ambi guous.   UFE I nc. ,  201 Wi s.  2d at  

283.   I n t hi s case,  such ambi gui t y can be r esol ved by r ef er ence 

t o t he st at ut or y hi st or y under l y i ng t he st at ut e,  r ead i n 

conj unct i on wi t h bot h § 81. 38 and sur r oundi ng st at ut or y 

l anguage.   See Kal al ,  271 Wi s.  2d 633,  ¶¶46- 48.    

¶29 Chapt er  81 of  t he 2001- 02 Wi sconsi n St at ut es,  of  whi ch 

Wi s.  St at .  § 81. 38 i s a par t ,  i s  ent i t l ed " Town Hi ghways. "   The 

maj or i t y of  t he sur r oundi ng st at ut or y pr ovi s i ons i n t he chapt er  

f ocus on hi ghways.   Consequent l y,  t he cont ext  of  § 81. 38 woul d 

suggest  t hat  t he br i dge ai d st at ut e i s bet t er  under st ood as a 

subset  of  a chapt er  addr essi ng t he const r uct i on,  mai nt enance,  

and r epai r  of  t own hi ghways.  

¶30 Goi ng back t o t he ear l i er  i ncar nat i ons of  t he br i dge 

ai d st at ut e,  we obser ve t hat  i n t he ni net eent h cent ur y,  t he 1858 

ver si on of  t he st at ut e descr i bed f undi ng bei ng appr opr i at e f or  

" necessar y"  br i dges12 and was modi f i ed i n 1866 t o c l ar i f y t hat  

such necessi t y i s r el at ed t o t he br i dge' s l ocat i on on a pr i mar y 

r oad.   Speci f i cal l y,  t he 1866 l anguage pr ovi ded t hat  t axes may 

                                                 
12 Under  t he 1858 st at ut e,  count y super vi sor s wer e 

st at ut or i l y  aut hor i zed t o l evy t axes t o def r ay t he cost s of  
bui l di ng or  r epai r i ng br i dges " [ w] henever  i t  shal l  
appear  .  .  .  any one of  t he t owns i n such count y woul d be 
i mmeasur abl y bur t hened by er ect i ng or  r epai r i ng any necessar y 
br i dge or  br i dges i n sai d t own. "   Wi s.  St at .  ch.  19,  § 115 
( 1858) .    
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be l evi ed " f or  er ect i ng or  r epai r i ng any necessar y br i dge or  

br i dges upon t he pr i nci pal l y t r avel ed t hor oughf ar es i n sai d 

t own, "  wi t h t he caveat  t hat  even i f  t he r oad was not  t he 

pr i nci pal l y t r avel ed t hor oughf ar e13 f or  a par t i cul ar  t own,  t he 

count y coul d st i l l  appr opr i at e br i dge ai d i f  t he br i dge was 

necessar y f or  t he use and conveni ence of  adj oi ni ng t owns. 14  Wi s.  

St at .  ch.  19,  § 115 ( 1866) ( emphasi s added) .    

¶31 I n 1879 t he st at ut e,  r enumber ed as Wi s.  St at .  § 1319,  

was amended t o make f undi ng mandat or y r at her  t han di scr et i onar y.   

§ 1,  ch.  126,  Laws of  1879.   The amended st at ut e al so used t he 

wor d " hi ghway"  f or  t he f i r st  t i me,  pr ovi di ng t hat  whenever  t he 

cost  t o a t own exceeded a cer t ai n pr oper t y t ax t hr eshol d  

f or  t he pur pose of  er ect i ng or  r epai r i ng any br i dge or  
br i dges upon t he pr i nci pal l y t r avel ed hi ghway of  such 
t own;  or  when i t  shal l  be made t o appear  t hat  a br i dge 
i n any t own i s necessar y f or  t he use and conveni ence 
of  t he adj oi ni ng t owns,  r at her  t han t he t own i n whi ch 
i t  shal l  be s i t uat ed,  i t  shal l  cause such sum t o be 
l evi ed upon t he t axabl e pr oper t y of  t he count y as wi l l  
be suf f i c i ent  t o def r ay t he expense of  er ect i ng or  
r epai r i ng t he same.  .  .  .   

I d.   Al t hough t he " hi ghway"  l anguage was r emoved i n 1885, 15 

Wi sconsi n cour t s  cont i nued t o r ecogni ze t hat  count i es coul d 

r ef use f undi ng f or  br i dges on t he gr ounds " t hat  t he br i dge or  

                                                 
13 As opposed t o a " r oad l ess t r avel ed. "   

14 The 1866 st at ut e,  as wel l  as l at er  ver si ons,  al so 
cont ai ned l i mi t at i ons on br i dge ai d based on t he i ni t i al  cost  of  
a pr oj ect  i n pr opor t i on t o a t own' s t axabl e pr oper t y;  such 
st at ut or y l anguage and r el at ed amendment s ar e not  per t i nent  t o 
our  anal ysi s.  

15 See § 1,  ch.  187,  Laws of  1885.  
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br i dges ar e not  upon publ i c hi ghways,  or  ar e br i dges whi ch t he 

t own has no aut hor i t y t o bui l d or  r epai r . "   St at e ex r el .  Town 

of  St ar  Pr ai r i e v.  Bd.  of  Super vi sor s,  83 Wi s.  340,  347,  53 N. W.  

698 ( 1892) .  

¶32 The f i r st  t i me t he l anguage " on a hi ghway mai nt ai nabl e 

by t he t own"  appear ed i n Wi sconsi n' s br i dge ai d st at ut es was i n 

1923,  when t he st at ut e was r ewr i t t en t o descr i be br i dge ai d as 

appl y i ng t o t he const r uct i on or  r epai r  of  " any br i dge on a 

hi ghway mai nt ai nabl e by t he t own"  when t he t own has pai d i t s 

st at ut or i l y  r equi r ed shar e.   § 87. 01,  ch.  108,  Laws of  1923 

( emphasi s added) .   Si nce 1923,  when t he " hi ghway"  l anguage 

r eappear ed,  mor e expl i c i t l y  nar r owi ng t he scope of  t he st at ut e,  

br i dge ai d f undi ng has cont i nued t o be expr essl y l i mi t ed t o 

f undi ng f or  a br i dge " on a hi ghway mai nt ai nabl e by t he t own. "   

See Wi s.  St at .  §§ 81. 38,  82. 08.   See al so Town of  Gr and Chut e,  

269 Wi s.  2d 657,  ¶2,  ¶13 n. 5.   Al t hough a 2003 Act  changed t he 

phr ase " hi ghway mai nt ai nabl e"  t o " hi ghway mai nt ai ned, "  t hi s 

amendment  di d not  change t he subst ant i ve meani ng of  t he st at ut e,  

as t he cour t  of  appeal s i n t hi s case cor r ect l y r ecogni zed:  

Sect i on 81. 38( 1)  r ef er r ed t o a " hi ghway mai nt ai nabl e 
by t he t own" ;  sect i on 82. 08( 1) ( 2005- 06)  r ef er s t o a 
" hi ghway mai nt ai ned by t he t own"  ( emphasi s added) .   
Thi s r evi s i on was par t  of  br oader  r evi s i ons t o bot h 
§ 81. 38 and t o t he t own hi ghway st at ut es i n gener al .   
See gener al l y 2003 Wi s.  Act  214.  .  .  .   A pr ef at or y 
not e t o t he Act  t hat  amended and r enumber ed t he t own 
hi ghway st at ut es st at es t hat ,  i f  an i ndi v i dual  
sect i on' s expl anat or y not e " does not  i ndi cat e a 
subst ant i ve change,  none i s i nt ended. "   2003 Wi s.  Act  
214,  Joi nt  Legi s l at i ve Counci l  Pr ef at or y Not e 4.   The 
not e t hen goes on t o st at e:   " I f  a quest i on ar i ses 
about  t he ef f ect  of  any modi f i cat i on made by t hi s 
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bi l l ,  t he speci al  commi t t ee i nt ends t hat  t he r evi s i ons 
i n t hi s bi l l  be const r ued t o have t he same ef f ect  as 
t he pr i or  st at ut e. "   I d.   The i ndi v i dual  expl anat or y 
not e accompanyi ng t he sect i on t hat  r evi sed and 
r enumber ed § 81. 38( 1)  at t r i but es no si gni f i cance t o 
t he change f r om " mai nt ai nabl e"  t o " mai nt ai ned. "   See 
2003 Wi s.  Act  214,  § 141,  not e.   

Town of  Madi son,  304 Wi s.  2d 402,  ¶17 n.  4.   Thus,  as t he cour t  

of  appeal s has not ed,  t he l egi s l at ur e' s pr ef at or y not e 

expl ai ni ng t he change f r om " mai nt ai nabl e"  t o " mai nt ai ned, "  

conf i r ms t he l egi s l at ur e' s under st andi ng t hat  t hi s i s how t he 

st at ut e has been i nt er pr et ed al l  al ong.   

¶33 Ot her  t han Town of  Gr and Chut e,  t her e ar e no publ i shed 

cases addr essi ng Wi s.  St at .  § 81. 38.   Town of  Gr and Chut e has 

l i mi t ed ut i l i t y  f or  our  anal ysi s because i t  pr i mar i l y addr esses 

t he meani ng of  " cost s"  i n t he st at ut e;  i t  does not  addr ess t he 

meani ng of  t he st at ut e' s " on a hi ghway"  l anguage. 16  Pr i or  t o 

                                                 
16 Fur t her mor e,  Town of  Gr and Chut e' s descr i pt i on of  t he 

gener al  cost - shar i ng pur pose of  Wi s.  St at .  § 81. 38 i s somewhat  
i ncompl et e.   The cour t  descr i bed t hat  pur pose as " t o have 
count i es absor b hal f  t he cost  of  const r uct i ng or  r epai r i ng 
br i dges, "  and expl ai ned t hat  § 81. 38( 2)  " essent i al l y  obl i gat es 
t he count y t o pay f or  one- hal f  t he cost  of  const r uct i ng or  
r epai r i ng t he t own' s br i dge. "   Town of  Gr and Chut e v.  Out agami e 
Count y,  2004 WI  App 35,  ¶¶2,  18,  269 Wi s.  2d 657,  676 N. W. 2d 
540.   We cl ar i f y her e t hat  count i es do not  l i t er al l y pay f or  t he 
br i dges,  but  r at her  t hey i mpose t ax l evi es t o f und t he br i dges.   
Wi s.  St at .  § 81. 38( 1) .   Mor e i mpor t ant l y f or  our  anal ysi s,  t he 
pl ai n t ext  of  t he st at ut e does not  c l ear l y r equi r e count i es t o 
i mpose t ax l evi es t o f und ever y br i dge a t own const r uct s,  but  
r at her ,  onl y t hose br i dges bui l t  on hi ghways mai nt ai nabl e by 
t owns.    
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Town of  Gr and Chut e,  no ot her  Wi sconsi n deci s i on cont ai ned a 

subst ant i al  anal ysi s of  ei t her  § 81. 38' s l anguage or  t he 

compar abl e l anguage i n pr edecessor  st at ut es descr i bi ng br i dges 

el i gi bl e f or  count y f undi ng as bei ng on hi ghways mai nt ai nabl e by 

t owns. 17  

¶34 Even t hough t hi s i s a case of  f i r st  i mpr essi on i n a 

number  of  r espect s,  we ar e not  wi t hout  gui dance,  however .   I t  i s  

c l ear  f r om t he emphasi s on t he necessar y r ol e of  hi ghways i n 

Wi s.  St at .  § 81. 38 and i t s pr edecessor  st at ut es,  and f r om t he 

sur r oundi ng t ext  of  chapt er  81 f ocusi ng on hi ghway mai nt enance 

and f undi ng,  t hat  t he pur pose of  § 81. 38 i s not  j ust  cost  

shar i ng and cooper at i on bet ween count i es and t owns i n gener al ,  

but  r at her ,  cost  shar i ng i n t he speci f i c  cont ext  of  br i dges 

bui l t  upon mai nt ai nabl e hi ghways.   Much of  t he st at ut or y hi st or y 

al so i ndi cat es t hat  t he hi ghways t o whi ch br i dges must  be 

connect ed i n or der  t o qual i f y f or  f undi ng have hi st or i cal l y been 

                                                                                                                                                             
The di ssent  mi sses t hi s poi nt  i n i t s di scussi on of  Town of  

Gr and Chut e,  whi ch i t  descr i bes as set t i ng f or t h a br oader  cost -
shar i ng l egi s l at i ve pur pose t hat  our  opi ni on t oday somehow 
cont r avenes.   See di ssent i ng op. ,  ¶¶61- 63.   The di ssent ' s 
under st andi ng of  t he l egi s l at ur e' s pur pose i s f l awed,  however ,  
as t he di ssent  f ai l s  t o r ecogni ze t hat  count i es have no 
obl i gat i on t o assi st  wi t h br i dge const r uct i on wher e § 81. 38( 2)  
does not  appl y,  and t hat  § 81. 38( 2)  appl i es t o r equi r e f undi ng 
onl y f or  t hose br i dges bui l t  on hi ghways mai nt ai nabl e by t owns,  
not  t o al l  br i dge const r uct i on wi t hout  qual i f i cat i on.  

17 However ,  as we have descr i bed,  t hi s cour t  i nt er pr et ed t he 
1892 ver si on of  t he st at ut e,  whi ch was devoi d of  hi ghway or  
t hor oughf ar e l anguage,  as nonet hel ess pr ecl udi ng a count y ' s 
deni al  of  f undi ng f or  br i dges on t he basi s t hat  t he br i dges " ar e 
not  upon publ i c hi ghways. "   St at e ex r el .  Town of  St ar  Pr ai r i e 
v.  Bd.  of  Super vi sor s,  83 Wi s.  340,  347,  53 N. W.  698 ( 1892) .  
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r equi r ed t o be hi ghways t hat  ar e essent i al  t o t r avel  i n t he 

count y,  or  ar e " wel l  t r avel ed"  t hor oughf ar es at  t he t i me of  t he 

br i dge ai d appl i cat i on.   

¶35 Thi s hi ghway- f ocused pur pose under l y i ng Wi s.  St at .  

§ 81. 38 hel ps pr ovi de a pr edi ct abl e and cer t ai n basi s f or  count y 

det er mi nat i ons whet her  or  not  t o f und t own br i dges.   Wher eas,  

under  t he Town' s appr oach,  count i es mi ght  be r equi r ed t o f und 

br i dges even i f  t hei r  event ual  connect i on t o hi ghways wi l l  not  

t r anspi r e f or  year s,  or  may not  ever  occur ,  a st r i ct  

i nt er pr et at i on l i mi t i ng f undi ng r equi r ement s t o br i dges bui l t  

upon exi st i ng hi ghways pr ovi des t he cl ear er  gui dance r equi r ed 

f or  ensur i ng pr edi ct abi l i t y  and cer t ai nt y i n f ut ur e cases.   

Readi ng t he l anguage " on a hi ghway mai nt ai nabl e by t he t own"  

l i t er al l y i s i n accor d wi t h our  r eadi ng of  Wi sconsi n' s br i dge 

ai d st at ut es.   See Hambur g,  145 Wi s.  at  192- 93.   The Town of f er s 

no speci f i c  par amet er s as t o how f ar  i n t he f ut ur e or  how 

def i ni t e such f ut ur e connect i ons mi ght  t ake pl ace,  and poi nt s t o 

no aut hor i t y of f er i ng gui dance on t hi s poi nt . 18   

                                                 
18 The di ssent  at t empt s t o br i dge t he gap f or  t he Town by 

c l ai mi ng t hat  " [ m] any si mi l ar  phr ases i n ot her  sect i ons of  t he 
st at ut es"  al so empl oy pr eposi t i onal  phr ases si mi l ar  t o " on a 
hi ghway mai nt ai nabl e by t he t own"  t o i dent i f y br i dges i n t er ms 
of  t hei r  r el at i onshi ps t o hi ghways t hat  t hey ar e a par t  of  " or  
wi l l  become"  a par t  of .   Di ssent ,  ¶57.   However ,  whi l e nami ng 
ei ght  ot her  st at ut es t hat  ment i on br i dges,  t he di ssent  f ai l s  t o 
c i t e a s i ngl e st at ut e t hat  mer ges t he pr esent  and f ut ur e t enses 
i n t he manner  t he di ssent  ur ges,  i ndi cat i ng t hat  a br i dge' s 
i dent i t y may be det er mi ned by a f ut ur e condi t i on t hat  does not  
yet  exi st ,  def i ni ng t hi ngs i n t er ms of  what  may be,  not  i n t er ms 
of  what  i s.  
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¶36 I n i t s br i ef  t o t hi s cour t ,  t he Count y asks t he most  

per t i nent  quest i on i n t hi s case:   " i f  t her e i s no pr eexi st i ng 

hi ghway[ , ]  how can a compl et ed br i dge be on a ' hi ghway 

mai nt ai nabl e by a t own?' "   Answer i ng i t s own r het or i cal  

quest i on,  t he Count y cont i nues,  " [ t ] her e i s a t empor al  

di sconnect  occur r i ng her e;  a hi ghway can' t  be ' mai nt ai nabl e'  

unt i l  i t  i s  const r uct ed. "   We agr ee wi t h t he Count y ' s anal ysi s.   

I n or der  f or  a br i dge t o be const r uct ed or  r epai r ed on a hi ghway 

" mai nt ai nabl e by t he t own"  wi t hi n t he meani ng of  Wi s.  St at .  

§ 81. 38( 1) ,  we concl ude t hat  t he br i dge must  be const r uct ed or  

r epai r ed on an exi st i ng hi ghway.  

¶37 Havi ng concl uded t hat  t he l anguage of  Wi s.  St at .  

§ 81. 38( 1)  l i mi t s count y br i dge ai d r equi r ement s t o br i dges on 

exi st i ng hi ghways mai nt ai nabl e by t owns,  we concl ude t hat  t he 

br i dge i n t hi s case di d not  meet  t hat  st at ut or y cr i t er i a f or  

f undi ng.   The par t i es do not  di sput e t hat  i n t hi s case,  when t he 

Town' s br i dge ai d pet i t i on was submi t t ed,  t her e was no hi ghway 

mai nt ai nabl e by t he Town al r eady i n exi st ence t hat  ext ended t o 

t he spot  wher e t he br i dge woul d be bui l t .   I n addi t i on,  t he 

par t i es do not  di sput e t hat  t he br i dge was not  " on a hi ghway 

mai nt ai nabl e by t he t own"  when i t s const r uct i on was compl et e.   

Rat her ,  even t he Town concedes t hat  t he br i dge was onl y 100 f eet  

l ong,  t hus l eavi ng a gap of  over  100 f eet  bet ween t he r ai l r oad 

t r acks and t he near est  r oad t o t he east  and l eavi ng even mor e of  
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an ar ea bet ween t he t r acks and t he r oad on t he west  upon i t s 

compl et i on. 19  

¶38 I n a key concessi on at  or al  ar gument ,  t he Town even 

acknowl edged t hat  i t  coul d have appl i ed f or  f undi ng t o hel p f i l l  

t hat  gap,  t her eby connect i ng t he br i dge t o t he r oad,  but  i t  

f ai l ed t o do so,  l eavi ng t he gap bet ween t he br i dge and hi ghway 

                                                 
19 As pr evi ousl y not ed,  t he cour t  of  appeal s i naccur at el y 

descr i bed t he pr oposed br i dge as " connect [ i ng]  pr evi ousl y 
unconnect ed por t i ons of  exi st i ng hi ghways. "   See supr a,  ¶13 & n.  
7.   We not e her e t hat  t he c i r cui t  cour t ' s  descr i pt i on of  t he 
Town' s pr oposal  as a pr oposal  " t o use an exi st i ng st at e r i ght -
of - way t o connect  t he t wo dead ends, "  and i t s descr i pt i on of  
t hat  connect i on as " r equi r [ i ng]  t he const r uct i on of  a r ai l r oad 
over pass br i dge t hat  woul d span bot h t he r ai l r oad l i ne and t he 
r i ght - of - way, "  ar e c l ear l y er r oneous f or  t he same r eason.   The 
r ecor d est abl i shes,  and t he par t i es agr ee,  t hat  t he br i dge 
i t sel f  woul d not  t r aver se t he ent i r et y of  t he r i ght - of - way,  but  
woul d onl y cr oss a l engt h of  100 f eet  acr oss t he r ai l r oad 
t r acks,  l eavi ng a l ar ge sect i on of  unpaved r i ght - of - way i nt act  
t o t he west  unt i l  a hi ghway was l at er  ext ended acr oss t hat  l and.   
Fur t her ,  at  or al  ar gument ,  when t he at t or ney f or  t he Town was 
asked whet her  t he r i ght - of - way ar ea t o t he west  of  t he r ai l r oad 
was a hi ghway mai nt ai nabl e by t he Town,  he conceded i t  was not ,  
because i t  was vacant  l and wi t hout  pavement  at  t he t i me of  t he 
br i dge' s const r uct i on.    
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unaddr essed by t he br i dge ai d pet i t i on. 20  I n ot her  wor ds,  t he 

Town f ai l ed t o r equest  f undi ng i n i t s pet i t i on t hat  woul d br i dge 

t he gap bet ween t he br i dge and t he hi ghway,  and t hat  woul d,  wi t h 

r ef er ence t o t he hi ghway,  ensur e t hat  f undi ng was al l ocat ed t o 

hel p " t ake i t  t o t he br i dge. " 21   

¶39 The onl y descr i pt i on of  t he br i dge' s r el at i onshi p t o a 

r oad i n t he Town' s pet i t i on was t he descr i pt i on of  t he br i dge as  

l ocat ed 1, 500 f eet  west  of  t he near est  i nt er sect i ng r oad.   

Al t hough t he l et t er  accompanyi ng t he pet i t i on descr i bed t he 

br i dge const r uct i on as par t  of  a br oader  pl an t o ext end t he 

f r ont age r oad,  and t he ar chi t ect ur al  pl ans submi t t ed al ong wi t h 

t he pet i t i on descr i bed t he br i dge l ocat i on i n r el at i on t o t he 

f r ont age r oad,  t her e i s no l anguage i n t he pet i t i on expl i c i t l y  

descr i bi ng t he br i dge as bei ng bui l t  on or  connect i ng t o t hat  

                                                 
20 Wi sconsi n St at .  § 81. 38( 2)  pr ovi des i n r el evant  par t  t hat  

" [ i ] n det er mi ni ng t he cost  of  const r uct i on or  r epai r  of  any 
cul ver t  or  br i dge,  t he cost  of  const r uct i ng or  r epai r i ng any 
appr oach not  exceedi ng 100 f eet  i n l engt h shal l  be i ncl uded. "   
At  or al  ar gument ,  t he Town' s at t or ney acknowl edged t hi s  
st at ut or y pr ovi s i on,  expl ai ni ng t hat  " t he st at ut e al so t al ks 
about  t hat ,  you can even appl y f or ,  whi ch t he Town di d not ,  100 
f eet  of  ent r ance por t i on t o t he br i dge,  on t he r oad, "  but  t hat  
i n t hi s case " t heor et i cal l y,  i f  what  i s cover ed,  how cl ose we 
ar e t o t hi s br i dge,  i s 200 f eet  l ess 100 f eet .  .  .  . "   Her e,  t he 
Town seems t o be ar gui ng t hat  i t s f ai l ur e t o r equest  any f undi ng 
t o ext end t he r oad t o t he br i dge was due t o t he f act  t hat  
f undi ng beyond t he f i r st  100 f eet  woul d not  be gr ant ed.    
However ,  t her e i s no quest i on t hat  t he Town coul d have made a 
pet i t i on f or  f undi ng t o connect  t he r oad t o t he br i dge,  subj ect  
t o t he l egi s l at i ve l i mi t at i on of  cost - shar i ng at  t he 100- f oot  
mar k.  

21 See Char l es Donel an,  James Br own:  1933- 2006,  21 Sant a 
Bar bar a I ndep.  52,  Jan.  11,  2007,  at  15.  
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r oad.   I t  may be t he case t hat  i t  was t he Town' s i nt ent  t o 

connect  t he br i dge t o t he hi ghway event ual l y,  but  Wi s.  St at .  

§ 81. 38 does not  set  f or t h f undi ng f or  f ut ur e connect i ons of  a 

f unded br i dge t o a hi ghway af t er  t he br i dge i s bui l t .   

¶40 Thus,  wi t h ( 1)  t he pet i t i on descr i bi ng f undi ng f or  t he 

br i dge al one,  not  f or  t he ent i r e f r ont age r oad ext ensi on 

pr oj ect ;  ( 2)  t he pet i t i on not  r equest i ng f undi ng t o connect  t he 

br i dge t o a hi ghway,  al t hough t he Town concedes i t  coul d have 

r equest ed such f undi ng;  and ( 3)  t he br i dge i n f act  not  bei ng 

connect ed t o a hi ghway mai nt ai nabl e by t he Town upon t he 

br i dge' s compl et i on,  i t  i s  c l ear  t hat  t he Town' s br i dge f al l s 

out si de t he scope of  Wi s.  St at .  § 81. 38' s r equi r ement s.   

¶41 The Town has conceded t hat  i t s pet i t i on f or  br i dge ai d 

was f or  f undi ng f or  t he br i dge al one,  and di d not  i ncl ude a 

r equest  f or  f undi ng t o hel p connect  t he br i dge t o a hi ghway 

mai nt ai nabl e by t he Town.   Fur t her mor e,  no such hi ghway ext ended 

t o t he br i dge si t e ei t her  pr i or  t o t he br i dge' s const r uct i on or  

at  t he t i me of  t he br i dge' s compl et i on.   Thus,  under  t he Town' s 

own i nt er pr et at i on of  Wi s.  St at .  § 81. 38 as r equi r i ng f undi ng 

f or  a br i dge t hat  i s on a hi ghway mai nt ai nabl e by t he Town " upon 

compl et i on, "  t he br i dge di d not  qual i f y f or  f undi ng.  

I V 

¶42 We concl ude t hat  t he br i dge at  i ssue i n t hi s case was 

not  a " br i dge on a hi ghway mai nt ai nabl e by t he t own"  wi t hi n t he 

meani ng of  Wi s.  St at .  § 81. 38 because t he br i dge ai d pet i t i on 

di d not  r equest  f undi ng t o hel p connect  t he br i dge t o a hi ghway 

mai nt ai nabl e by t he t own or  f or  t he f r ont age r oad ext ensi on 
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pr oj ect  i n i t s ent i r et y,  because t her e was no exi st i ng hi ghway 

ext endi ng t o t he pl anned br i dge si t e at  t he t i me of  t he Town' s  

pet i t i on,  and because t he br i dge was st i l l  not  connect ed t o a 

hi ghway mai nt ai nabl e by t he Town upon compl et i on.   Sect i on 81. 38 

r equi r es f undi ng f or  onl y t hose br i dges bui l t  on hi ghways i n 

exi st ence at  t he t i me of  a br i dge' s const r uct i on.   As such,  t he 

Count y appr opr i at el y deni ed f undi ng f or  t he br i dge under  

§ 81. 38.   We t her ef or e r ever se.  

¶43 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The 

maj or i t y opi ni on appl i es Wi s.  St at .  § 81. 38 ( 2001- 02)  accor di ng 

t o i t s l i t er al  t ext ,  a wel l - accept ed appr oach t o st at ut or y 

i nt er pr et at i on.   The Town of  Madi son di d not  l i t er al l y " vot e[ ]  

t o const r uct  .  .  .  [ a]  br i dge on a hi ghway mai nt ai nabl e by t he 

[ T] own. "   The Town of  Madi son i nst ead vot ed t o const r uct  a 

br i dge near  a hi ghway mai nt ai nabl e by t he Town and t hen t o 

connect  t he br i dge t o t he hi ghway.   The Town of  Madi son 

t her ef or e l oses;  i t  di d not  compl y wi t h t he t ext  of  t he st at ut e.    

¶45 I  suggest  t hat  t he chi ef  of  t he l egi s l at i ve r ef er ence 

bur eau consi der  r epor t i ng t hi s deci s i on and Wi s.  St at .  

§ 82. 08( 1)  ( 2005- 06)  t o t he l aw r evi s i on commi t t ee.   See Wi s.  

St at .  §§ 13. 83( 1) ;  13. 92( 2) ( j ) .      

¶46 I  j oi n i n t he cour t ' s  mandat e but  wr i t e separ at el y f or  

t he r easons set  f or t h.  
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¶47 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   I  agr ee 

wi t h t he l ead opi ni on t hat  t hi s case t ur ns on t he i nt er pr et at i on 

of  t he st at ut or y phr ase,  " br i dge on a hi ghway mai nt ai nabl e by 

t he t own, "  f ound i n Wi s.  St at .  § 81. 38( 1) , 1 now Wi s.  St at .  

§ 82. 08( 1) . 2  However ,  t he l ead opi ni on concl udes t hat  a hi ghway 

must  be const r uct ed bef or e t he br i dge i s const r uct ed i n or der  

f or  t he br i dge t o come wi t hi n t he i dent i f i ed st at ut or y phr ase 

f r om § 81. 38( 1) . 3   

¶48 I n my vi ew,  t he phr ase,  " br i dge on a hi ghway 

mai nt ai nabl e by t he t own, "  i dent i f i es a t ype of  br i dge by 

descr i bi ng t he r el at i onshi p of  t he br i dge t o t he hi ghway of  

whi ch i t  i s ,  or  wi l l  become,  a par t .   The t ype of  br i dge t hat  i s  

" on a hi ghway mai nt ai nabl e by t he t own"  i s di st i ngui shed f r om 

many ot her  t ypes of  br i dges r ef er enced i n t he st at ut es t hat  al so 

ar e l ocat ed on hi ghways,  but  whi ch hi ghways ar e mai nt ai ned by 

gover nment al  ent i t i es ot her  t han a t own,  such as t he st at e or  

anot her  muni ci pal i t y.   The phr ase,  " br i dge on a hi ghway 

mai nt ai nabl e by t he t own, "  has not hi ng t o do wi t h whet her  t he 

br i dge i s const r uct ed bef or e or  af t er  t he hi ghway i s 

const r uct ed.   Rat her ,  i f  t he br i dge i s of  t he t ype i dent i f i ed i n 

Wi s.  St at .  § 81. 38( 1) ,  t he t own may appl y t o t he count y of  whi ch 

                                                 
1 Ef f ect i ve Januar y 1,  2005,  Wi s.  St at .  § 81. 38( 1)  was 

r evi sed and r enumber ed as Wi s.  St at .  § 82. 08( 1) .   I  agr ee wi t h 
t he l ead opi ni on' s asser t i on t hat  t her e was no change t o 
§ 81. 38( 1)  t hat  af f ect s t he quest i ons pr esent ed i n t hi s r evi ew.   
See l ead op. ,  ¶2 n. 2.  

2 I d. ,  ¶4.  

3 I d.  
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t he t own i s a par t  f or  assi st ance i n const r uct i ng and 

mai nt ai ni ng such a br i dge.   I f  t he count y has not  opt ed out  of  

§ 81. 38( 2) ,  t he count y must  pay i t s st at ut or y shar e of  t he cost s 

i ncur r ed. 4  Accor di ngl y,  I  woul d af f i r m t he deci s i on of  t he cour t  

of  appeal s,  and I  di ssent  f r om t he l ead opi ni on. 5  

I .   BACKGROUND 

¶49 The f act s r el at i ng t o t hi s cont r over sy ar e not  i n 

di sput e.   The Town of  Madi son appl i ed t o Dane Count y f or  

st at ut or y assi st ance i n const r uct i ng a br i dge t o span a r ai l way 

cor r i dor  and connect  t wo t own hi ghways,  t he West  Bel t l i ne 

Hi ghway f r ont age r oad and Ski  Lane. 6  Pr i or  t o appl y i ng f or  ai d 

f r om t he Count y,  t he Town had obt ai ned f eder al  assi st ance f or  a 

por t i on of  t he cost  of  const r uct i ng t he br i dge.   The Count y 

deni ed t he Town' s pet i t i on f or  f undi ng. 7  Ther eaf t er ,  t he Town 

const r uct ed t he br i dge;  connect ed a t own hi ghway t o ei t her  s i de 

                                                 
4 Dane Count y has not  opt ed out  of  Wi s.  St at .  § 81. 38( 2) .   

5 The l ead opi ni on,  coupl ed wi t h t he concur r ence' s vot e t o 
r ever se t he cour t  of  appeal s,  deci des t he out come i n t hi s 
di sput e bet ween t he Town of  Madi son and Dane Count y.   The l ead 
opi ni on has no pr ecedent i al  val ue because t he concur r ence does 
not  j oi n t he l ead opi ni on' s st at ut or y i nt er pr et at i on.   
Accor di ngl y,  t her e ar e t hr ee j ust i ces who agr ee wi t h t he l ead 
opi ni on' s i nt er pr et at i on of  Wi s.  St at .  § 81. 38( 1) ,  t hr ee 
j ust i ces who agr ee wi t h t he di ssent ' s i nt er pr et at i on of  
§ 81. 38( 1)  and one j ust i ce who does not  say how she t hi nks 
§ 81. 38 shoul d be i nt er pr et ed.    

6 On June 10,  2004,  t he Town pet i t i oned t he Count y f or  a 
cont r i but i on t o t he cost  of  br i dge const r uct i on.  

7 On Sept ember  9,  2004,  t he Count y sent  a l et t er  r ef usi ng t o 
cont r i but e t o t he cost  of  t he br i dge' s const r uct i on.  
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of  t he br i dge; 8 and sued t he Count y t o col l ect  t he f i nanci al  

assi st ance t hat  t he Town bel i eved was due under  Wi s.  St at .  

§ 81. 38( 2) . 9 

¶50 The ci r cui t  cour t  gr ant ed summar y j udgment  t o t he 

Town,  concl udi ng t hat  t he Count y was r equi r ed t o pay a por t i on 

of  t he br i dge' s const r uct i on,  pur suant  t o Wi s.  St at .  § 81. 38( 1)  

and ( 2) .   The Count y appeal ed,  and t he cour t  of  appeal s 

af f i r med.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

 ¶51 We i ndependent l y r evi ew whet her  summar y j udgment  was 

pr oper l y gr ant ed,  empl oyi ng t he same pr ocedur e as t he c i r cui t  

cour t  empl oyed.   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  

¶15,  291 Wi s.  2d 283,  717 N. W. 2d 17.   St at ut or y i nt er pr et at i on 

and appl i cat i on ar e at  t he hear t  of  t he summar y j udgment  

deci s i on i n t hi s case.   They,  t oo,  pr esent  quest i ons of  l aw f or  

our  i ndependent  r evi ew;  however ,  we benef i t  f r om t he r easoni ng 

of  t he cour t  of  appeal s and t he ci r cui t  cour t .   Mar der  v.  Bd.  of  

Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 

252,  706 N. W. 2d 110.  

                                                 
8 The const r uct i on of  t he br i dge was compl et ed i n Mar ch 

2005,  and t he connect i on of  t he hi ghway t o bot h s i des of  t he 
br i dge was compl et ed i n August  2005.  

9 The st at ut or y obl i gat i on f or  payment  by a count y i s now 
f ound at  Wi s.  St at .  § 82. 08( 3) .  
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B.  I nt er pr et at i on of  Wi s.  St at .  § 81. 38( 1)  

 ¶52 I n or der  t o det er mi ne whet her  t he Count y has a 

st at ut or y obl i gat i on t o cont r i but e t o t he Town' s  cost  of  br i dge 

const r uct i on,  we must  i nt er pr et  and appl y Wi s.  St at .  § 81. 38( 1) .  

1.  Gener al  pr i nci pl es 

¶53 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659) .   Pl ai n meani ng may be ascer t ai ned 

not  onl y f r om t he wor ds empl oyed i n t he st at ut e,  but  al so f r om 

st at ut or y cont ext .   I d. ,  ¶46.   We do not  i nt er pr et  st at ut or y 

l anguage i n i sol at i on,  but  r at her ,  as t hat  l anguage appear s i n 

r el at i on t o sur r oundi ng or  r el at ed st at ut es,  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s.   I d.   We al so pr esume t hat  

t he l egi s l at ur e meant  an i nt er pr et at i on t hat  wi l l  advance t he 

obj ect i ve of  t he st at ut e.   GTE N.  I nc.  v.  Pub.  Ser v.  Comm' n of  

Wi s. ,  176 Wi s.  2d 559,  566,  500 N. W. 2d 284 ( 1993) .  

¶54 I f  a st at ut e i s " capabl e of  bei ng under st ood by 

r easonabl y wel l - i nf or med per sons i n t wo or  mor e senses[ , ] "  t hen 

t he st at ut e i s ambi guous,  and we may consul t  ext r i nsi c sour ces 

t o di scer n i t s meani ng.   Kal al ,  271 Wi s.  2d 633,  ¶¶47- 48,  50.   

However ,  a st at ut e i s not  ambi guous si mpl y because t wo l i t i gant s 

di sagr ee about  i t s meani ng.   I d. ,  ¶47.    

¶55 The l ead opi ni on concl udes t hat  t he Town i s not  due a 

cont r i but i on f r om t he Count y f or  t he Town' s const r uct i on of  t he 
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br i dge because t hi s br i dge does not  f al l  wi t hi n t he phr ase,  

" br i dge on a hi ghway mai nt ai nabl e by t he t own. " 10  The l ead 

opi ni on r eaches t hi s concl usi on because West  Bel t l i ne Hi ghway 

f r ont age r oad and Ski  Lane wer e not  a cont i guous hi ghway when 

t he br i dge was const r uct ed. 11  I n so concl udi ng,  t he l ead opi ni on 

i nt er pr et s t he st at ut or y phr ase cont r ar y t o t he cont ext  i n whi ch 

i t  and si mi l ar  phr ases ar e used t hr oughout  t he st at ut es when 

i dent i f y i ng ot her  t ypes of  br i dges i n Wi sconsi n.   I t  al so 

i nt er pr et s t he phr ase cont r ar y t o t he cost - shar i ng pur pose of  

Wi s.  St at .  § 81. 38( 1) .   

2.  Cont ext ual  assessment  

¶56 The st at ut or y phr ase on whi ch our  det er mi nat i on r est s  

i s:   " br i dge on a hi ghway mai nt ai nabl e by t he t own. "   Wi sconsi n 

St at .  § 81. 38( 1)  pr ovi ded i n r el evant  par t :  

When any t own has vot ed t o const r uct  or  r epai r  any 
cul ver t  or  br i dge on a hi ghway mai nt ai nabl e by t he 
t own,  and has pr ovi ded f or  such por t i on of  t he cost  of  
such const r uct i on or  r epai r  as i s r equi r ed by t hi s 
sect i on,  t he t own boar d shal l  f i l e a pet i t i on wi t h t he 
count y boar d set t i ng f or t h sai d f act s and t he l ocat i on 
of  t he cul ver t  or  br i dge;  and t he count y boar d .  .  .  
shal l  t her eupon appr opr i at e such sum as wi l l ,  wi t h t he 
money pr ovi ded by t he t own,  be suf f i c i ent  t o def r ay 
t he expense of  const r uct i ng or  r epai r i ng such cul ver t  
or  br i dge .  .  .  .  

The st at ut or y phr ase,  " on a hi ghway mai nt ai nabl e by t he t own, "  

modi f i es t he wor d,  " br i dge, "  i n § 81. 38( 1) .   Thi s pr eposi t i onal  

phr ase i dent i f i es a par t i cul ar  t ype of  br i dge by descr i bi ng t he 

l ocat i on of  t he br i dge.    

                                                 
10 Lead op. ,  ¶4.  

11 I d.  
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¶57 Many si mi l ar  phr ases i n ot her  sect i ons of  t he st at ut es 

i dent i f y ot her  t ypes of  br i dges,  al so t hr ough t he use of  a 

pr eposi t i onal  phr ase t hat  descr i bes t he l ocat i on of  t he br i dge 

i n r el at i on t o whi ch ent i t y i s r esponsi bl e f or  mai nt ai ni ng t he 

hi ghway of  whi ch t he br i dge i s,  or  wi l l  become,  a par t .   For  

exampl e,  " a br i dge whi ch i s not  on t he st at e t r unk hi ghway 

syst em or  on mar ked r out es of  t he st at e t r unk hi ghway syst em 

desi gnat ed as connect i ng hi ghways"  ar e t he phr ases empl oyed t o 

def i ne a " l ocal  br i dge"  i n Wi s.  St at .  § 84. 18( 2) ( d)  ( 2005- 06) .   

A br i dge " not  on t he st at e t r unk hi ghway syst em"  i s t he phr ase 

empl oyed i n Wi s.  St at .  § 84. 10 ( 2005- 06)  t o addr ess t he 

mai nt enance and oper at i on of  one speci f i c  t ype of  br i dge t hat  i s 

not  l ocat ed on st at e t r unk hi ghways.   I n addi t i on,  " ever y 

hi ghway br i dge on a c i t y,  v i l l age,  or  t own boundar y shal l  be 

r epai r ed and mai nt ai ned by any adj oi ni ng muni ci pal i t y i n whi ch 

t he br i dge i s l ocat ed"  i s t he phr ase used i n Wi s.  St at .  § 82. 23 

( 2005- 06)  t o i dent i f y muni ci pal  l i ne br i dges.   Fur t her ,  " a 

br i dge on a hi ghway i n t hi s st at e whi ch cr osses wat er ways,  ot her  

t opogr aphi cal  bar r i er s,  ot her  hi ghways or  r ai l r oads"  i s t he 

i dent i f y i ng phr ase i n Wi s.  St at .  § 84. 17( 1) ( b)  ( 2005- 06)  t hat  

descr i bes t he t ype of  br i dge f or  whi ch cer t ai n i nspect i ons ar e 

r equi r ed by a par t i cul ar  ent i t y. 12  None of  t he st at ut es 

                                                 
12 Ther e ar e ot her  st at ut es,  t oo numer ous t o ment i on,  t hat  

i dent i f y ot her  t ypes of  br i dges and addr ess i nspect i on,  
mai nt enance or  const r uct i on.   See,  e. g. ,  Wi s.  St at .  § 83. 15 
( 2005- 06)  ( count y ai d f or  st at e l i ne br i dges) ;  Wi s.  St at .  
§ 84. 12 ( 2005- 06)  ( i nt er st at e br i dges) ;  Wi s.  St at .  § 84. 14 
( 2005- 06)  ( br i dge const r uct i on) ;  Wi s.  St at .  § 84. 15( 1)  ( 2005- 06)  
( mai nt enance of  i nt r ast at e br i dges) .  
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condi t i on t he i dent i f i cat i on of  t he t ype of  br i dge descr i bed on 

whet her  t he br i dge was const r uct ed bef or e or  af t er  t he hi ghway 

t hat  est abl i shes t he l ocat i on of  t he br i dge;  yet ,  al l  of  t he 

st at ut es shar e s i mi l ar  synt ax i n t hat  t hey empl oy a 

pr eposi t i onal  phr ase t o i dent i f y a t ype of  br i dge by i t s 

r el at i onshi p t o t he hi ghway of  whi ch i t  i s ,  or  wi l l  become,  a 

par t .  

¶58 I n Vi l l age of  Bl oomer  v.  Town of  Bl oomer ,  128 Wi s.  

297,  107 N. W.  974 ( 1906) ,  we di scussed a t ype of  br i dge f or  

whi ch expenses wer e t o be shar ed bet ween a v i l l age and a t own.   

Ther e,  t he Vi l l age det er mi ned t hat  i t  was necessar y t o r epai r  

and t hen bui l d a new br i dge on a t own r oad t hat  was bi sect ed by 

a navi gabl e cr eek as t he r oad r an t hr ough t he Vi l l age.   I d.  at  

300- 01.   Accor di ngl y,  t he br i dge was of  a t ype t hat  was 

i dent i f i ed i n " ch.  284,  Laws of  1899"  t hat  cr eat ed a cost -

shar i ng r el at i onshi p bet ween a v i l l age and a t own f or  t hat  t ype 

of  br i dge.   I d.  at  302.   The Vi l l age pr esent ed a c l ai m f or  

$2, 022. 74 t o t he Town f or  t he const r uct i on of  t he br i dge,  and 

t he Town di sal l owed i t .   I d.  at  301.   

¶59 The Town di d not  ar gue t hat  t he br i dge was not  of  t he 

t ype descr i bed i n t he st at ut e,  but  r at her ,  i t  chal l enged t he 

st at ut e t hat  appor t i oned payment  f or  t he br i dge on 

const i t ut i onal  gr ounds.   I d.  at  304.    We concl uded t hat  

r equi r i ng cost - shar i ng bet ween muni ci pal i t i es was wi t hi n t he 

l egi s l at ur e' s power ,  and we not ed t hat  " [ t ] he l aw r el at i ng t o 

count y ai d t o t owns f or  br i dge pur poses has been of t en 

appr oved. "   I d.  at  305.   We al so not ed t hat  t he l egi s l at i ve 
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di r ect i ve under  chal l enge " no mor e vi ol at es t he const i t ut i onal  

pr ovi s i on r ef er r ed t o t han t he l aw pr ovi di ng f or  j oi nt  

mai nt enance of  br i dges on t own- l i ne r oads. "   I d.  at  310.    

¶60 Thr oughout  Vi l l age of  Bl oomer ,  we r easoned by anal ogy 

t o ot her  t ypes of  br i dges,  al l  of  whi ch wer e i dent i f i ed by t he 

l ocat i ons of  br i dges i n r el at i onshi p t o t he hi ghways on whi ch 

t hey had been or  woul d be const r uct ed.   That  r easoni ng i s 

di r ect l y appl i cabl e her e wher e t he pl ai n meani ng of  t he 

st at ut or y wor ds empl oyed i n Wi s.  St at .  § 81. 38 i dent i f y t he t ype 

of  br i dge t hat  i s subj ect  t o cost - shar i ng bet ween a t own and a 

count y as one t hat  i s " on a hi ghway mai nt ai nabl e by t he t own. "   

Ther e i s no di sput e t hat  West  Bel t l i ne Hi ghway f r ont age r oad and 

Ski  Lane wer e hi ghways mai nt ai nabl e by t he Town when t he Town 

pet i t i oned t he Count y t o cont r i but e t o t he cost  of  const r uct i ng 

t he br i dge.  

3.  St at ut or y pur pose 

¶61 We al so i nt er pr et  t he wor ds chosen by t he l egi s l at ur e 

i n l i ght  of  t he pur pose f or  whi ch t he st at ut e was enact ed.   GTE,  

176 Wi s.  2d at  566.   Wi sconsi n St at .  § 81. 38( 2)  and t he pur pose 

f or  whi ch i t  was enact ed wer e di scussed i n Town of  Gr and Chut e 

v.  Out agami e Count y,  2004 WI  App 35,  269 Wi s.  2d 657,  676 N. W. 2d 

540.   Ther e,  t he quest i on pr esent ed was whet her  Out agami e Count y 

was " l i abl e f or  one- hal f  t he cost s of  r epai r i ng a br i dge i n t he 

Town of  Gr and Chut e. "   I d. ,  ¶1.   The act ual  cost  of  r epai r  

exceeded t he amount  t hat  t he Town r equest ed i n i t s i ni t i al  

pet i t i on f or  ai d,  and t he Count y ar gued t hat  i t  was not  l i abl e 
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f or  any cost s i ncur r ed af t er  t he pet i t i on f or  ai d was appr oved 

by t he Count y.   I d.    

¶62 The cour t  of  appeal s r easoned t hat  when a t own vot es 

t o r epai r  or  t o const r uct  a br i dge and pet i t i ons t he count y of  

whi ch t he t own i s a par t  f or  ai d,  i f  t he t own has r ai sed f unds 

suf f i c i ent  t o meet  t he t own' s  st at ut or y obl i gat i on i n t hat  

r egar d,  t he count y i s obl i gat ed " t o pay f or  one- hal f  t he cost  of  

const r uct i ng or  r epai r i ng t he t own' s br i dge. "   I d. ,  ¶2.   As t he 

cour t  of  appeal s exami ned t he concer ns of  t he par t i es bef or e i t ,  

t he cour t  not ed t hat  Wi s.  St at .  § 81. 38 i s a " cost - shar i ng 

scheme"  i n whi ch bot h count y and t own par t i c i pat e.   I d. ,  ¶3.   I n 

concl udi ng t hat  Out agami e Count y must  pay t he Town of  Gr and 

Chut e,  t he cour t  of  appeal s obser ved t he pur pose of  § 81. 38 as 

f ol l ows:   " Most  i mpor t ant l y,  however ,  we concl ude t hat  t he goal  

of  Wi s.  St at .  § 81. 38 i s t o have count i es absor b hal f  t he cost  

of  const r uct i ng or  r epai r i ng br i dges. "   I d. ,  ¶18.    

¶63 The l ead opi ni on' s i nt er pr et at i on of  Wi s.  St at .  

§ 81. 38 cont r avenes t he l egi s l at i ve pur pose of  cost - shar i ng t hat  

under l i es § 81. 38 because i t  per mi t s t he Count y t o avoi d i t s 

st at ut or y obl i gat i on t o cont r i but e t o t he Town f or  t he 

const r uct i on of  t he br i dge.   I d. ,  ¶3.   St at ut or y  i nt er pr et at i on 

t hat  cont r avenes t he l egi s l at i ve pur pose under l y i ng t he st at ut e 

i s not  f avor ed.   GTE,  176 Wi s.  2d at  566;  Br own v.  Thomas,  127 

Wi s.  2d 318,  323,  379 N. W. 2d 868 ( Ct .  App.  1985) .   The l ead 

opi ni on i dent i f i es no r eason,  nor  coul d t hi s wr i t er  i dent i f y a 

r eason,  why t he l egi s l at ur e woul d est abl i sh a cost - shar i ng 

scheme f or  br i dge const r uct i on and mai nt enance when t he hi ghway 
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i s  const r uct ed f i r st ,  but  t hen nul l i f y  t he same cost - shar i ng 

when t he br i dge i s const r uct ed f i r st .    

¶64 And quer y,  now t hat  t he br i dge has been const r uct ed 

and has j oi ned Ski  Lane and t he West  Bel t l i ne Hi ghway f r ont age 

r oad,  under  t he l ead opi ni on' s  r easoni ng,  has Dane Count y no 

st at ut or y obl i gat i on t o assi st  t he Town i n mai nt ai ni ng t he 

br i dge?  Sur el y t he l ead opi ni on woul d not  quest i on t hat  t he 

Count y does have a st at ut or y mai nt enance obl i gat i on f or  t hi s 

br i dge.    

¶65 Whet her  t he br i dge i s const r uct ed f i r st  or  whet her  t he 

hi ghway i s const r uct ed f i r st ,  i n ei t her  case,  t he br i dge becomes 

par t  of  a cont i guous hi ghway wi t hi n t he Town and t he Count y.   

The pl ai n meani ng of  t he wor ds chosen by t he l egi s l at ur e 

r equi r es Dane Count y t o cont r i but e i t s st at ut or y shar e of  t he 

cost  t he Town of  Madi son i ncur r ed i n const r uct i ng t he br i dge 

t hat  connect ed West  Bel t l i ne Hi ghway f r ont age r oad t o Ski  Lane,  

t her eby cr eat i ng a cont i guous hi ghway,  whi ch hi ghway cont i nues 

t o be mai nt ai nabl e by t he Town.  
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C.  The Lead Opi ni on' s Secondar y Rat i onal e 

¶66 As a secondar y r at i onal ,  t he l ead opi ni on concl udes 

t hat ,  i n addi t i on t o t he br i dge not  bei ng connect ed physi cal l y 

t o an exi st i ng hi ghway f r om t he moment  of  i t s  const r uct i on,  t he 

Town' s pet i t i on was pr oper l y deni ed because t he Town di d not  

r equest  f undi ng t o ext end t he hi ghway t o t he br i dge. 13  The l ead 

opi ni on' s r at i onal e f or  t hi s concl usi on escapes me.    

¶67 I s t he l ead opi ni on r eal l y sayi ng t hat  i f  t he Town had 

asked f or  mor e money t han i t  di d,  i t s  r equest  f or  br i dge f undi ng 

woul d have been gr ant ed?  That  appear s t o be t he case because 

t he l ead opi ni on f aul t s t he Town f or  not  appl y i ng f or  f undi ng t o 

ext end t he hi ghway t o t he const r uct ed br i dge. 14  However ,  t he 

Town' s counsel  act ed pr udent l y by not  seeki ng such f undi ng.   I  

not e t hat  t he gap bet ween wher e t he br i dge was t o be const r uct ed 

and t he t hen exi st i ng hi ghway was 200 f eet . 15  The st at ut e 

pr ovi des f or  cost - shar i ng f or  onl y a 100- f oot  hi ghway ext ensi on.   

Wi s.  St at .  § 81. 38( 2) .   Accor di ngl y,  t he Town r ecogni zed t hat  i t  

was st at ut or i l y  i nel i gi bl e t o r ecei ve f undi ng t o ext end t he 

hi ghway al l  t he way t o t he br i dge. 16  

                                                 
13 Lead op. ,  ¶¶38 & n. 20,  40.  

14 I d.  

15 I d. ,  ¶7.  

16 Never t hel ess,  t he l ead opi ni on suggest s ot her wi se,  
eschewi ng cogent  r easoni ng f or  oppor t uni t i es t o make f ey 
r ef er ences t o James Br own by st at i ng t hat  t he " Town f ai l ed t o 
r equest  f undi ng i n i t s pet i t i on t hat  woul d br i dge t he gap 
bet ween t he br i dge and t he hi ghway,  and .  .  .  ensur e t hat  
f undi ng was al l ocat ed t o hel p ' t ake i t  t o t he br i dge. ' "   I d. ,  
¶38 ( emphasi s added) .  
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¶68 I t  i s  t el l i ng t hat  t he l ead opi ni on char act er i zes t he 

f undi ng f or  t he hi ghway ext ensi on as f undi ng t o " hel p"  connect  

t he br i dge t o a hi ghway mai nt ai nabl e by t he Town. 17  Wi t h a 200-

f oot  gap bet ween t he br i dge and t he hi ghway,  Count y f undi ng 

woul d not  have caused t he hi ghway t o r each al l  t he way t o wher e 

t he br i dge was t o be bui l t .   The l ead opi ni on' s suggest i on woul d 

l eave t he Town wi t h a 100- f oot  gap bet ween t he yet - t o- be-

const r uct ed br i dge and t he hi ghway. 18  The l ead opi ni on' s 

r easoni ng i n t hi s r egar d under scor es t hat ,  despi t e i t s 

pr ot est at i ons t o t he cont r ar y,  i t  consi der s t he wor d " on"  wi t hi n 

Wi s.  St at .  § 81. 38 t o be di sposi t i ve of  t hi s case.   That  i s,  

under  t he l ead opi ni on' s i nt er pr et at i on of  § 81. 38,  t he br i dge 

must  be const r uct ed af t er  t he hi ghway i s compl et e so t he br i dge 

can physi cal l y t ouch t he hi ghway i mmedi at el y upon t he br i dge' s  

const r uct i on.   The l ead opi ni on' s st at ut or y i nt er pr et at i on 

def eat s t he cost - shar i ng mandat e of  Wi s.  St at .  § 81. 38( 1)  and 

t her ef or e i t  cannot  be t he cor r ect  i nt er pr et at i on of  t he 

st at ut e.  

I I I .   CONCLUSI ON 

¶69 The phr ase,  " br i dge on a hi ghway mai nt ai nabl e by t he 

t own, "  i dent i f i es a t ype of  br i dge by descr i bi ng t he 

r el at i onshi p of  t he br i dge t o t he hi ghway of  whi ch i t  i s ,  or  

wi l l  become,  a par t .   The t ype of  br i dge t hat  i s " on a hi ghway 

mai nt ai nabl e by t he t own"  i s di st i ngui shed f r om many ot her  t ypes 

of  br i dges r ef er enced i n t he st at ut es t hat  al so ar e l ocat ed on 

                                                 
17 I d. ,  ¶¶4,  38,  41- 42.  

18 I d. ,  ¶¶38 & n. 20,  40.  
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hi ghways,  but  whi ch hi ghways ar e mai nt ai ned by gover nment al  

ent i t i es ot her  t han a t own,  such as t he st at e or  anot her  

muni ci pal i t y.   The phr ase,  " br i dge on a hi ghway mai nt ai nabl e by 

t he t own, "  has not hi ng t o do wi t h whet her  t he br i dge was 

const r uct ed bef or e or  af t er  t he hi ghway was const r uct ed.   

Rat her ,  i f  t he br i dge i s of  t he t ype i dent i f i ed i n Wi s.  St at .  

§ 81. 38( 1) ,  t he t own may appl y t o t he count y of  whi ch t he t own 

i s a par t  f or  assi st ance i n mai nt ai ni ng or  const r uct i ng such a 

br i dge.   I f  t he count y has not  opt ed out  of  § 81. 38( 2) ,  t he 

count y must  pay i t s st at ut or y shar e of  t he cost s i ncur r ed.    

¶70 Accor di ngl y,  I  woul d af f i r m t he deci s i on of  t he cour t  

of  appeal s,  and I  di ssent  f r om t he l ead opi ni on.   

¶71 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and ANNETTE KI NGSLAND ZI EGLER j oi n t hi s di ssent .  
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