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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part; reversed in part and the cause is remanded to the circuit 

court for further proceedings consistent with this opinion.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s2 sua 

                     
1 Lar r y v.  Har r i s,  2007 WI  App 132,  301 Wi s.  2d 243,  733 

N. W. 2d 911.  
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spont e vacat i on of  a def aul t  j udgment  agai nst  def endant  Car l os 

Rut her f or d and t he ci r cui t  cour t ' s  sua spont e gr ant  of  j udgment  

i n Rut her f or d' s f avor .   We concl ude t hat  t he c i r cui t  cour t  di d 

not  er r oneousl y exer ci se i t s di scr et i on i n vacat i ng t he def aul t  

j udgment  because Wi s.  St at .  § 806. 07( 1)  ( 2005- 06) 3 per mi t s a 

cour t  t o gr ant  r el i ef  f r om a j udgment  or  an or der .   However ,  we 

al so concl ude t hat  t he c i r cui t  cour t  di d er r  when i t  sua spont e 

gr ant ed summar y j udgment  i n Rut her f or d' s f avor  because i t  f ai l ed 

t o gi ve t he pr i or  not i ce r equi r ed by Wi s.  St at .  § 802. 08( 2) .   

Accor di ngl y,  we af f i r m i n par t ;  r ever se i n par t  and r emand t he 

cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.  

I .   BACKGROUND 

¶2 The i ssues t hi s case pr esent s st em f r om l aw 

enf or cement ' s ent r y i nt o Tanecei a Lar r y ' s home wi t hout  a sear ch 

war r ant .   Thr ee of f i cer s wer e al l eged t o be pr esent  dur i ng t he 

ent r y:   Der r i ck Har r i s,  M' Johno Fost er  and Car l os Rut her f or d. 4  

Har r i s was named i n t he compl ai nt ,  and t he ci r cui t  cour t  gr ant ed 

hi s mot i on f or  summar y j udgment  di smi ssi ng Lar r y ' s c l ai ms,  whi ch 

                                                                  
2 The Honor abl e Dani el  A.  Noonan of  Mi l waukee Count y 

pr esi ded.    

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  

4 Har r i s and Rut her f or d ar e ment i oned by name i n Lar r y ' s 
compl ai nt .   Fost er  i s r ef er r ed t o as a t hi r d of f i cer  pr esent ,  
but  not  by name.   I n cont r ast  t o t he compl ai nt ,  whi ch al l eges 
t hat  t hr ee of f i cer s wer e pr esent ,  t he r espect i ve af f i davi t s of  
Har r i s and Fost er  aver  t hat  t hey wer e t he onl y t wo of f i cer s 
pr esent  dur i ng t he sear ch.    
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Lar r y di d not  appeal .   Fost er  was never  sued.   Rut her f or d al so 

was a named def endant ,  but  he di d not  appear  or  ot her wi se answer  

i n t he c i r cui t  cour t .   The ci r cui t  cour t  or i gi nal l y gr ant ed 

def aul t  j udgment  agai nst  Rut her f or d,  but  l at er  vacat ed t hat  

or der  and gr ant ed j udgment  i n hi s f avor .   Lar r y appeal s t he 

vacat i ng of  t he j udgment  agai nst  Rut her f or d and t he ent er i ng of  

j udgment  i n hi s f avor . 5   

¶3 On t he eveni ng of  August  26,  2002,  whi l e Lar r y was at  

a gas st at i on,  she met  a man whom she knew. 6  He r equest ed a r i de 

home,  and Lar r y agr eed t o dr i ve hi m as f ar  as her  house.   They 

pr oceeded t o Lar r y ' s home,  and as Lar r y pul l ed i nt o t he dr i ve-

way,  she not i ced an unmar ked pol i ce vehi c l e pul l  up behi nd her .   

Upon obser vi ng t he pr esence of  pol i ce,  Lar r y ' s passenger  f l ed 

                     
5 Many f act s under l y i ng t hi s appeal  ar e di sput ed,  but  t hei r  

i r r esol ut i on i s i nconsequent i al  f or  pur poses of  t hi s appeal ,  
because we ar e not  consi der i ng t he mer i t s of  Lar r y ' s c l ai ms.   
Rat her ,  we ar e consi der i ng onl y whet her  t he c i r cui t  cour t  
er r oneousl y exer ci sed i t s di scr et i on.   Never t hel ess,  i n our  
pr esent at i on of  t he f act s,  we adher e t o t he l aw gover ni ng how 
t hey ar e t o be vi ewed on a r evi ew of  summar y j udgment .   As a 
r evi ew of  a summar y j udgment  r equi r es,  we consi der  t he di sput ed 
" f act s i n t he l i ght  most  f avor abl e t o t he non- movi ng par t y. "   
See,  e. g. ,  DeHar t  v.  Wi s.  Mut .  I ns.  Co. ,  2007 WI  91,  ¶7,  302 
Wi s.  2d 564,  734 N. W. 2d 394.   However ,  because nei t her  
Rut her f or d nor  Lar r y moved f or  summar y j udgment ,  t hi s r evi ew 
l acks a non- movi ng par t y.        

6 The man has not  been i dent i f i ed.    
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f r om her  vehi c l e.   Two pol i ce of f i cer s7 exi t ed t hei r  car  and gave 

chase,  but  t hey di d not  cat ch hi m.  

¶4 The of f i cer s r et ur ned t o Lar r y ' s r esi dence,  wher e 

Lar r y awai t ed t hem out si de.   Lar r y consent ed t o a sear ch of  her  

car .   The of f i cer s f ound no cont r aband,  but  Lar r y al l eges t hat  

t he of f i cer s t hen pl aced her  i n handcuf f s.   One of  t he of f i cer s 

sai d he i nt ended t o ent er  Lar r y ' s home.   Lar r y obj ect ed.   She 

sai d t hat  her  f i ve chi l dr en wer e i n t he house,  some of  whom wer e 

asl eep,  and t hat  her  ni ece was wat chi ng t hem.   Lar r y al l eges 

t hat  t wo of  t he of f i cer s ent er ed her  home over  her  obj ect i on.   

She al so al l eges t hat  t he of f i cer s conduct ed a sear ch i nsi de her  

home,  whi ch i ncl uded waki ng and " i nt er r ogat i ng"  t he chi l dr en and 

t hei r  babysi t t er .   She f ur t her  al l eges t hat  Rut her f or d " ei t her  

par t i c i pat ed i n [ t he]  sear ch or  was pr esent "  dur i ng t he sear ch,  

but  f ai l ed t o st op i t s occur r ence.   

¶5 For  t hei r  par t ,  Har r i s and Fost er  asser t  t hat  onl y 

Fost er ,  who was never  a par t y t o t hi s sui t ,  ent er ed Lar r y ' s 

home.   He di d so wi t hout  a war r ant .   Fost er  aver r ed t hat  he was 

i n t he home f or  l ess t han f i ve mi nut es,  and t hat  he ent er ed onl y 

t o ensur e t hat  someone of  sui t abl e age was t her e t o l ook af t er  

t he chi l dr en because Lar r y was goi ng t o be t aken t o t he pol i ce 

                     
7 The compl ai nt  i mpl i cat es t he act i ons of  t hr ee of f i cer s,  

but  does not  make cl ear  whi ch t wo of f i cer s pur sued Lar r y ' s 
passenger .   Nor  does t he compl ai nt  make cl ear  whi ch of  t he 
of f i cer s among t he t hr ee al l eged t o be pr esent  per f or med t he 
subsequent  act i ons descr i bed.  
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st at i on f or  quest i oni ng. 8  The ci r cui t  cour t  f ound t hat  ensur i ng 

pr oper  chi l d super vi s i on was t he pur pose of  t he ent r y. 9  Fost er  

addi t i onal l y st at ed t hat  he spoke t o an i ndi v i dual  whom he 

est i mat ed t o be 16 or  17 year s ol d,  but  he di d not  say whet her  

he spoke t o any of  t he chi l dr en.    

¶6 Lar r y moved f or  def aul t  j udgment  when nei t her  Har r i s 

nor  Rut her f or d t i mel y answer ed her  compl ai nt .   The ci r cui t  cour t  

deni ed t he mot i on wi t h r espect  t o Har r i s af t er  he obj ect ed and 

ser ved an answer .   However ,  t he c i r cui t  cour t  gr ant ed Lar r y ' s 

mot i on f or  def aul t  j udgment  agai nst  Rut her f or d.  

¶7 Har r i s t hen moved f or  summar y j udgment  agai nst  Lar r y,  

cont endi ng t hat  t he ent r y i nt o Lar r y ' s home was l awf ul  and t hat  

qual i f i ed i mmuni t y pr ot ect ed hi m f r om l i abi l i t y .   I n opposi ng 

Har r i s ' s mot i on f or  summar y j udgment ,  Lar r y ar gued t hat  because 

her  home was ent er ed by pol i ce wi t hout  ei t her  a war r ant  or  

r easonabl e suspi c i on,  t he ent r y was pr esumpt i vel y unl awf ul .   

                     
8 Appar ent l y,  a dr ug buy occur r ed when Lar r y was at  t he 

ser vi ce st at i on.   The of f i cer s '  subsequent  quest i oni ng of  Lar r y 
caused t hem t o bel i eve she had no i nvol vement  i n i t .  

9 The cour t  of  appeal s opi ni on appear s t o st at e as f act  t hat  
" [ t ] he of f i cer  who ent er ed [ Lar r y ' s home] ,  l ooked at  pi ct ur es,  
opened door s,  woke t he chi l dr en and asked t hem quest i ons,  and 
al so quest i oned t he babysi t t er . "   Lar r y,  301 Wi s.  2d 243,  ¶2.   
We not e,  however ,  t hat  t he c i r cui t  cour t  made no such f i ndi ng of  
f act .   Al t hough t he ci r cui t  cour t ,  i n i t s deci s i on gr ant i ng 
summar y j udgment ,  pr esent ed t hese event s as al l egat i ons made by 
Lar r y,  i t  di d not  f i nd t hat  t hey act ual l y occur r ed.   I n hi s 
af f i davi t ,  Fost er  cont est s Lar r y ' s al l egat i on,  asser t i ng t hat  he 
" di d not  t ouch anyt hi ng i n t he home and I  di d not  open any 
dr awer s or  door s on any of  t he f ur ni shi ngs i n t he home. "   Lat er  
i n i t s opi ni on,  t he cour t  of  appeal s acknowl edges Fost er ' s  
asser t i on i n t hi s r espect .   I d. ,  ¶5.  
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Mor eover ,  she cont ended t hat  Har r i s ' s af f i r mat i ve def ense of  

qual i f i ed i mmuni t y was f r i vol ous.    

¶8 The ci r cui t  cour t  gr ant ed Har r i s ' s mot i on f or  summar y 

j udgment .   Because t he ci r cui t  cour t  concl uded t hat  act i ons on 

t he par t  of  Har r i s,  Fost er  and Rut her f or d al l  f el l  wi t hi n t he 

scope of  Har r i s ' s mot i on f or  summar y j udgment ,  t he cour t  

" t r eat ed [ t hem]  i n t he same manner . "   The cour t  f ound t hat ,  

al t hough pol i ce of f i cer s ent er ed Lar r y ' s home wi t hout  her  

consent  and wi t hout  a war r ant ,  t hey di d so f or  t he pur pose of  

ensur i ng t hat  her  chi l dr en wer e adequat el y super vi sed and not  

f or  t he pur pose of  uncover i ng " evi dence or  .  .  .  cr i mi nal  

act i v i t y. "    

¶9 However ,  i n gr ant i ng summar y j udgment  t o Har r i s and 

wi t hout  gi v i ng pr i or  not i ce t o Lar r y,  t he c i r cui t  cour t  al so,  

sua spont e,  vacat ed t he def aul t  j udgment  agai nst  Rut her f or d and 

gr ant ed j udgment  di smi ssi ng Lar r y ' s c l ai ms agai nst  Rut her f or d. 10  

Lar r y moved t he ci r cui t  cour t  t o r econsi der  t he vacat i on of  t he 

def aul t  j udgment ,  as wel l  as t he di smi ssal  of  her  c l ai ms agai nst  

Rut her f or d.    

¶10 The ci r cui t  cour t  i nvi t ed br i ef i ng on Lar r y ' s mot i on 

t o r econsi der .   Lar r y ' s br i ef  i n suppor t  of  her  mot i on consi st ed 

                     
10 The nat ur e of  t he di smi ssal  of  Lar r y ' s c l ai m agai nst  

Rut her f or d i s not  c l ear ,  i . e. ,  t he c i r cui t  cour t  di d not  say i t  
was gr ant i ng " summar y j udgment "  i n f avor  of  Rut her f or d.   
However ,  Lar r y char act er i zes t he c i r cui t  cour t ' s  act i on as 
gr ant i ng Rut her f or d summar y j udgment .   Rut her f or d does not  
di sput e t hat  char act er i zat i on.   Accor di ngl y,  we addr ess i t  as 
t hough t he ci r cui t  cour t  gr ant ed summar y j udgment  di smi ssi ng 
Lar r y ' s c l ai ms agai nst  Rut her f or d.      
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of  a s i x- sent ence l et t er ,  t wo sent ences of  whi ch addr essed her  

ar gument :  

The cour t  wi l l  r ecal l  we ar e aski ng your  Honor  t o 
r econsi der  an or der  i n whi ch t he cour t ,  sua spont e,  
or der ed t he r eopeni ng of  t he pr evi ousl y- ent er ed 
Def aul t  Judgment  and Summar y Judgment  agai nst  t he 
Pl ai nt i f f  i n f avor  of  t he def aul t i ng Def endant ,  al l  
wi t hout  any ar gument  f r om t he def aul t i ng Def endant .  

We can f i nd no suppor t  f or  t hi s pr ocedur e and 
r espect f ul l y r equest  t hat  i t  be r ever sed.  

Lar r y al so subsequent l y submi t t ed a r epl y br i ef ,  ar gui ng,  i n 

essence,  t hat  t he c i r cui t  cour t  er r ed by ascr i bi ng t he qual i f i ed 

i mmuni t y t hat  i t  concl uded Har r i s possessed t o Rut her f or d as 

wel l .   

¶11 The ci r cui t  cour t  deni ed Lar r y ' s mot i on f or  

r econsi der at i on.   The cour t  expl ai ned i t s r easoni ng i n vacat i ng 

t he def aul t  j udgment  agai nst  Rut her f or d and i n di smi ssi ng 

Lar r y ' s compl ai nt  as t o al l  of f i cer s:  

[ T] he Cour t  f ound t hat  t he def aul t  j udgment  shoul d be 
vacat ed agai nst  Def endant  Rut her f or d because no r eason 
exi st ed t o hol d any of f i cer  l i abl e f or  v i ol at i on of  
[ Lar r y ' s]  const i t ut i onal  r i ght s under  her  Compl ai nt .   
.  .  .   The vacat i on occur r ed her e wi t hi n a r easonabl e 
t i me af t er  def aul t  because t he summar y j udgment  was 
bef or e t he Cour t  and t he Cour t  det er mi ned t he c l ai ms 
by Pl ai nt i f f  wer e i mpr oper .   .  .  .  

.  .  .   Pl ai nt i f f  does not  di sput e t he Cour t ' s 
f i ndi ngs t hat  her  r i ght s under  t he const i t ut i on wer e 
not  v i ol at ed.   Cl ear l y,  t he Cour t  vacat ed t he def aul t  
because no of f i cer  coul d be hel d l i abl e under  t he 
Compl ai nt  accor di ng t o t he Cour t ' s  f i ndi ngs;  as such,  
t he i nt er est s of  j ust i ce r equi r ed t he Cour t  t o vacat e 
t he def aul t .    
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¶12 Lar r y di d not  f ur t her  di sput e t he c i r cui t  cour t ' s  

gr ant  of  summar y j udgment  wi t h r espect  t o Har r i s,  nor  t he basi s 

f or  t hat  deci s i on,  i . e. ,  t hat  Lar r y ' s const i t ut i onal  r i ght s wer e 

not  v i ol at ed and t hat  t he doct r i ne of  qual i f i ed i mmuni t y  

appl i es.   Lar r y appeal ed t he vacat i on of  t he def aul t  j udgment ,  

as wel l  as t he ent r y of  j udgment  i n Rut her f or d' s f avor  based on 

Rut her f or d' s f ai l ur e t o appear  i n t he c i r cui t  cour t .     

¶13 The cour t  of  appeal s af f i r med.   I t  r easoned t hat  a 

c i r cui t  cour t  has st at ut or y aut hor i t y t o gr ant  r el i ef  f r om 

def aul t  j udgment s on i t s own mot i on,  so l ong as i t  pr ovi des t he 

par t y adver sel y af f ect ed wi t h not i ce and an oppor t uni t y t o be 

hear d.   Lar r y v.  Har r i s,  2007 WI  App 132,  ¶1,  301 Wi s.  2d 243,  

733 N. W. 2d 911.   The cour t  of  appeal s al so concl uded t hat  by 

i nvi t i ng br i ef i ng on Lar r y ' s mot i on t o r econsi der ,  t he c i r cui t  

cour t  gave Lar r y suf f i c i ent  not i ce and an oppor t uni t y t o be 

hear d.   I d.   The cour t  of  appeal s deci s i on di d not  addr ess t he 

ci r cui t  cour t ' s  summar y j udgment  deci s i on.   

¶14 Lar r y pet i t i oned f or  r evi ew,  whi ch we gr ant ed.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶15 Whet her  t o open a def aul t  j udgment  i s commi t t ed t o t he 

di scr et i on of  t he c i r cui t  cour t ,  whi ch we r evi ew under  t he 

er r oneous exer ci se of  di scr et i on st andar d.   See,  e. g. ,  Edl and v.  

Wi s.  Physi c i ans Ser v.  I ns.  Cor p. ,  210 Wi s.  2d 638,  643,  563 

N. W. 2d 519 ( 1997) ;  Dugenske v.  Dugenske,  80 Wi s.  2d 64,  68,  257 

N. W. 2d 865 ( 1977) .   A c i r cui t  cour t  does not  er r oneousl y 

exer ci se i t s di scr et i on i f  i t s  deci s i on i s based on t he f act s  of  
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r ecor d and on t he appl i cat i on of  a cor r ect  l egal  st andar d.   

Har t ung v.  Har t ung,  102 Wi s.  2d 58,  66,  306 N. W. 2d 16 ( 1981) .  

¶16 A ci r cui t  cour t ' s  aut hor i t y t o vacat e a def aul t  

j udgment  and t o gr ant  summar y j udgment  der i ves f r om Wi sconsi n 

st at ut es.   Wi s.  St at .  §§ 806. 07 and 802. 08.   We r evi ew quest i ons 

of  st at ut or y i nt er pr et at i on i ndependent l y,  but  benef i t i ng f r om 

t he di scussi ons of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   

Mar der  v.  Bd.  of  Regent s of  t he Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  

¶19,  286 Wi s.  2d 252,  706 N. W. 2d 110.    

B.  Wi sconsi n St at .  § 806. 07  

 1.  Openi ng t he def aul t  j udgment    

¶17 A ci r cui t  cour t ' s  aut hor i t y t o open a def aul t  j udgment  

i s der i ved f r om st at ut e.   Wi s.  St at .  § 806. 07.   Sect i on 

806. 07( 1)  l i s t s  condi t i ons under  whi ch a c i r cui t  cour t  may 

exer ci se i t s di scr et i on and open a def aul t  j udgment .   I t  

pr ovi des:  

Rel i ef  f r om j udgment  or  or der .   ( 1)  On mot i on and 
upon such t er ms as ar e j ust ,  t he cour t ,  subj ect  t o 
subs.  ( 2)  and ( 3) ,  may r el i eve a par t y or  l egal  
r epr esent at i ve f r om a j udgment ,  or der  or  st i pul at i on 
f or  t he f ol l owi ng r easons:  

( a)  Mi st ake,  i nadver t ence,  sur pr i se,  or  
excusabl e negl ect ;  

( b)  Newl y- di scover ed evi dence whi ch ent i t l es a 
par t y t o a new t r i al  under  s.  805. 15( 3) ;  

( c)  Fr aud,  mi sr epr esent at i on,  or  ot her  
mi sconduct  of  an adver se par t y;  

( d)  The j udgment  i s voi d;  

( e)  The j udgment  has been sat i sf i ed,  r el eased or  
di schar ged;  
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( f )  A pr i or  j udgment  upon whi ch t he j udgment  i s  
based has been r ever sed or  ot her wi se vacat ed;  

( g)  I t  i s  no l onger  equi t abl e t hat  t he j udgment  
shoul d have pr ospect i ve appl i cat i on;  or   

( h)  Any ot her  r easons j ust i f y i ng r el i ef  f r om t he 
oper at i on of  t he j udgment .  

¶18 We have pr evi ousl y r ecogni zed t hat  Wi s.  St at .  § 806. 07 

seeks t o st r i ke a bal ance bet ween t he j udi c i ar y ' s i nt er est  i n 

achi evi ng f ai r  r esol ut i ons of  di sput es and t he pol i cy f avor i ng 

f i nal i t y of  j udgment s.   Edl and,  210 Wi s.  2d at  644.   I ndeed,  

§ 806. 07 ser ves bot h i nt er est s,  enhanci ng " f ai r ness i n t he 

admi ni st r at i on of  j ust i ce by aut hor i z i ng a c i r cui t  cour t  t o 

vacat e j udgment s on var i ous equi t abl e gr ounds. "   I d.    

¶19 Her e,  t he c i r cui t  cour t  vacat ed t he j udgment  agai nst  

Rut her f or d on i t s own mot i on under  Wi s.  St at .  § 806. 07 on 

equi t abl e gr ounds,  but  wi t hout  pr i or  not i ce t o t he par t i es t hat  

i t  was consi der i ng such r el i ef  f r om j udgment .   Our  f i r st  t asks 

ar e t o det er mi ne whet her :   ( 1)  t he cour t ' s  sua spont e vacat i on 

of  Rut her f or d' s def aul t  j udgment ,  and ( 2)  t he cour t ' s  pr ovi di ng 

an oppor t uni t y f or  t he par t i es t o be hear d af t er  i t  had vacat ed 

t he j udgment ,  r at her  t han bef or e i t  di d so,  const i t ut ed pr oper  

exer ci ses of  di scr et i on.  

a.  Sua spont e vacat i on of  def aul t  j udgment  

¶20 The r el i ef  t hat  may be accor ded under  Wi s.  St at .  

§ 806. 07 need not  be sought  by one of  t he par t i es;  a cour t  may 

act  on i t s own mot i on pur suant  t o § 806. 07,  as l ong as t he cour t  

pr ovi des t he par t i es not i ce of  i t s  act i on and an oppor t uni t y t o 

be hear d.   Gi t t el  v.  Abr am,  2002 WI  App 113,  ¶27,  255 Wi s.  2d 
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767,  649 N. W. 2d 661.   I n Gi t t el ,  Ni ckol as Per sha execut ed a wi l l  

nami ng Rut h Abr am,  who was al so Per sha' s per sonal  r epr esent at i ve 

i n t he pr obat e pr oceedi ngs,  as hi s sol e benef i c i ar y.   I d. ,  ¶1.   

Per sha' s s i st er ,  Mar y Gi t t el ,  chal l enged t he wi l l ,  ar gui ng i n 

par t  t hat  t he wi l l  was i nval i d because i t  was t he pr oduct  of  

Abr am' s undue i nf l uence.   I d.   Because t he ci r cui t  cour t  

concl uded t hat  t he wi l l  was t ai nt ed by undue i nf l uence and t hat  

t he t est at or  was i ncompet ent ,  i t  r ef used t o pr obat e t he wi l l .   

I d. ,  ¶¶7- 8.   

¶21 Abr am obj ect ed t o t he cour t ' s  awar d of  cost s and f ees 

t o Gi t t el ,  and t he cour t  hel d a hear i ng on Abr am' s mot i on.   I d. ,  

¶¶8,  10.   At  t he hear i ng and wi t hout  pr i or  not i ce t o t he par t i es 

t hat  i t  pl anned t o do so,  t he cour t  vacat ed t he por t i on of  i t s  

or der  t hat  decl ar ed t he wi l l  t he pr oduct  of  undue i nf l uence.   

I d. ,  ¶11.   Gi t t el  f i l ed a mot i on f or  r econsi der at i on,  whi ch t he 

cour t  deni ed,  i ndi cat i ng t hat  i t  had t he aut hor i t y t o vacat e i t s 

or i gi nal  or der  pur suant  t o Wi s.  St at .  § 806. 07( 1) ( h) .   I d. ,  ¶13.  

¶22 The cour t  of  appeal s hel d i n Gi t t el  t hat  a c i r cui t  

cour t  i s  aut hor i zed t o gr ant  r el i ef  f r om i t s own or der s sua 

spont e under  t he aut hor i t y of  Wi s.  St at .  § 806. 07,  but  t hat  t he 

c i r cui t  cour t  di d not  pr ovi de t he par t i es wi t h t he r equi s i t e 

not i ce of  i t s  act i on.   I d. ,  ¶¶24,  29.   The cour t  of  appeal s 

expl ai ned,  " Gi t t el  di d not  have not i ce and t he oppor t uni t y t o be 

hear d on t he speci f i c  i ssue of  t he cour t ' s  aut hor i t y under  Wi s.  

St at .  § 806. 07,  because t he cour t  di d not  r ef er  t o § 806. 07 
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unt i l  t he wr i t t en or der  denyi ng Gi t t el ' s  mot i on f or  

r econsi der at i on wi t hout  a hear i ng. " 11  I d. ,  ¶29.    

¶23 We agr ee wi t h Gi t t el  t hat  c i r cui t  cour t s ar e vest ed 

wi t h t he aut hor i t y t o gr ant  r el i ef  f r om t hei r  j udgment s,  on 

t hei r  own mot i on under  Wi s.  St at .  § 806. 07.   We have r ecogni zed 

a wi de swat h of  cont ext s i n whi ch Wi sconsi n cour t s ar e per mi t t ed 

t o act  on t hei r  own mot i on.   See,  e. g. ,  Howel l  v.  Denomi e,  2005 

WI  81,  ¶19,  282 Wi s.  2d 130,  698 N. W. 2d 621 ( concl udi ng t hat  t he 

cour t  of  appeal s may i nqui r e,  on i t s own mot i on,  whet her  a 

f r i vol ous cl ai m has been f i l ed) ;  Ci t y of  Sun Pr ai r i e v.  Davi s,  

226 Wi s.  2d 738,  ¶19,  595 N. W. 2d 635 ( 1999)  ( r ecogni z i ng t he 

i nher ent  power  of  cour t s t o vacat e voi d j udgment s) ;  St at e v.  

Pet er son,  104 Wi s.  2d 616,  628,  312 N. W. 2d 784 ( 1981)  ( hol di ng 

t hat  a c i r cui t  cour t  may amend pl eadi ngs on i t s own mot i on) ;  

St at e v.  Hanson,  85 Wi s.  2d 233,  237,  270 N. W. 2d 212 ( 1978)  

( st at i ng t hat  a c i r cui t  cour t  " may on i t s own mot i on r eopen [ a 

case]  f or  f ur t her  t est i mony i n or der  t o make a mor e compl et e 

r ecor d i n t he i nt er est s of  equi t y and j ust i ce" ) ;  Behni ng v.  St ar  

Fi r ewor ks Mf g.  Co. ,  57 Wi s.  2d 183,  188,  203 N. W. 2d 655 ( 1973)  

( concl udi ng t hat  c i r cui t  cour t s may,  on t hei r  own mot i on,  gr ant  

                     
11 The cour t  ul t i mat el y concl uded,  however ,  t hat  Gi t t el  was 

not  pr ej udi ced by t he c i r cui t  cour t ' s  act i on.   I t  so concl uded 
because Gi t t el  di d not  i dent i f y any ar gument  r egar di ng t he 
ci r cui t  cour t ' s  aut hor i t y t hat  she coul d have made t o t he 
c i r cui t  cour t  t hat  she coul d not  make on appeal .   Gi t t el  v.  
Abr am,  2002 WI  App 113,  ¶29,  255 Wi s.  2d 767,  649 N. W. 2d 661.    
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a new t r i al  i n t he i nt er est s of  j ust i ce) . 12  The wi de r ecogni t i on 

of  cour t s '  abi l i t i es t o act  sua spont e compor t s wi t h t he bal ance 

of  t he i nt er est s ser ved by § 806. 07,  f ai r ness and f i nal i t y.   

I ndeed,  as we have st at ed,  " Ever y cour t  has i nher ent  power ,  

exer ci sabl e i n i t s sound di scr et i on,  consi st ent  wi t hi n t he 

Const i t ut i on and st at ut es,  t o cont r ol  di sposi t i on of  causes on 

i t s docket  wi t h economy of  t i me and ef f or t . "   Neyl an v.  Vor wal d,  

124 Wi s.  2d 85,  94,  368 N. W. 2d 648 ( 1985) .   " That  a cour t  shoul d 

r ai se i ssues sua spont e i s t he nat ur al  out gr owt h of  t he cour t ' s  

f unct i on t o do j ust i ce bet ween t he par t i es. "   St at e v.  Hol mes,  

106 Wi s.  2d 31,  39,  315 N. W. 2d 703 ( 1982) .    

¶24 I n addi t i on,  t he pl ai n l anguage of  Wi s.  St at .  

§ 806. 07( 1)  does not  f or ecl ose t he cour t  f r om act i ng sua spont e 

under  t he st at ut e' s aut hor i t y.   When i nt er pr et i ng a st at ut e,  we 

l ook t o i t s l anguage,  and i f  t hat  l anguage conveys a " pl ai n,  

c l ear  st at ut or y meani ng, "  we const r ue t he st at ut e accor di ng t o 

t hat  meani ng.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( quot i ng Br uno v.  Mi l waukee Count y,  2003 WI  28,  ¶20,  260 Wi s.  2d 

633,  660 N. W. 2d 656) .   Sect i on 806. 07( 1)  pr ovi des i n par t :   " On 

mot i on and upon such t er ms as ar e j ust ,  t he cour t [ ]  .  .  .  may 

                     
12 We not e,  as wel l ,  t hat  we have pr evi ousl y obser ved t hat  a 

c i r cui t  cour t  " appar ent l y has aut hor i t y t o r esci nd at  l east  par t  
of  i t s  or der  and deci s i on under  Wi s.  St at .  § 806. 07( 1) ( h)  as 
l ong as bot h par t i es have adequat e not i ce. "   St at e v.  Mor f or d,  
2004 WI  5,  ¶55 n. 45,  268 Wi s.  2d 300,  674 N. W. 2d 349.   Al t hough 
t hi s st at ement  f r om Mor f or d i s not  cont r ol l i ng,  i t  i s  
i nf or mat i ve f or  pur poses of  our  deci s i on.   



No.  2005AP2935   
 

14 
 

r el i eve a par t y .  .  .  f r om a j udgment  .  .  .  . "   Because t he 

l anguage of  t he st at ut e pr ovi des t hat  a cour t  may r el i eve a 

par t y f r om j udgment ,  wi t hout  qual i f y i ng t hat  t he r el i ef  may be 

gr ant ed onl y upon a mot i on br ought  by one of  t he par t i es,  t he 

st at ut e does not  r est r i ct  t he cour t  f r om act i ng on i t s own 

mot i on.  

¶25 I n sum,  we r eaf f i r m Gi t t el ' s  concl usi on t hat  cour t s 

have t he power  t o act  sua spont e under  t he pr ovi s i ons of  Wi s.  

St at .  § 806. 07.   The i nt er est s under l y i ng § 806. 07 par al l el  t he 

i nt er est s t hat  we have hel d per mi t  cour t s t o act  sua spont e.   I n 

addi t i on,  we const r ue t he pl ai n l anguage of  § 806. 07 t o per mi t  a 

cour t  t o act  sua spont e under  i t s aut hor i t y.    

b.  Not i ce and hear i ng 

¶26 As we r ecount ed above,  sua spont e act i ons ar e 

per mi ssi bl e under  Wi s.  St at .  § 806. 07( 1)  i f  t he cour t  pr ovi des 

t he par t i es not i ce of  i t s  act i on and an oppor t uni t y t o be hear d.   

Gi t t el ,  255 Wi s.  2d 767,  ¶27.   The cour t  i n Gi t t el  concl uded 

t hat  t he c i r cui t  cour t  had not  pr ovi ded t he par t i es adequat e 

not i ce when i t  vacat ed i t s i ni t i al  or der  decl ar i ng t hat  Per sha' s 

wi l l  was t he pr oduct  of  undue i nf l uence.   I d. ,  ¶29.   The ci r cui t  

cour t  wi t hdr ew t hat  por t i on of  i t s  or der  dur i ng a hear i ng on 

Abr am' s obj ect i on t o t he c i r cui t  cour t ' s  assi gnment  of  cost s.   

I d. ,  ¶¶8,  11.   Abr am' s mot i on was gr ounded i n t he t heor y t hat  

t he c i r cui t  cour t  had er r ed i n al l ocat i ng cost s because t he 

cour t  had er r ed i n concl udi ng t hat  t he wi l l  was t he pr oduct  of  

undue i nf l uence.   I d. ,  ¶9.   At  t he openi ng of  t he mot i on 

hear i ng,  t he c i r cui t  cour t  asked Abr am' s at t or ney i f  he was 
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r equest i ng t hat  t he cour t  r econsi der  t he por t i on of  i t s  or der  

r el at i ng t o undue i nf l uence,  and t he at t or ney answer ed 

af f i r mat i vel y.   I d. ,  ¶10.   The cour t  of  appeal s concl uded t hat ,  

al t hough t he ci r cui t  cour t ' s  quest i on t o Abr am' s counsel  about  

undue i nf l uence gave Gi t t el ' s  at t or ney some not i ce t hat  i t  was 

per haps r econsi der i ng i t s pr evi ous or der ,  Gi t t el  had 

i nsuf f i c i ent  not i ce t hat  t he c i r cui t  cour t  may vacat e a por t i on 

of  i t s  or der .   I d. ,  ¶29.   Gi t t el  di d not  have not i ce t hat  t he 

c i r cui t  cour t  was act i ng sua spont e pur suant  t o § 806. 07 unt i l  

t he c i r cui t  cour t  r ef er r ed t o § 806. 07 i n i t s deni al  of  Gi t t el ' s  

mot i on f or  r econsi der at i on.   I d.    

¶27 The f act s her e st and i n shar p cont r ast  t o t he f act s i n 

Gi t t el .   Even t hough t he ci r cui t  cour t  act ed on i t s own mot i on 

wi t hout  pr i or  not i ce t o Lar r y or  any def endant ,  as t he c i r cui t  

cour t  had i n Gi t t el ,  t he c i r cui t  cour t  her e,  unl i ke t he c i r cui t  

cour t  i n Gi t t el ,  pr ovi ded an oppor t uni t y f or  t he par t i es t o be 

hear d by i nvi t i ng br i ef i ng on t he i ssues.   Al t hough gi v i ng 

not i ce pr i or  t o a sua spont e act i on by a c i r cui t  cour t  under  

Wi s.  St at .  § 806. 07 i s pr ef er abl e,  Lar r y does not  ar gue t hat  she 
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was pr ej udi ced by t he l at e not i ce. 13  Fur t her mor e,  she di d submi t  

a l et t er  br i ef  obj ect i ng t o vacat i ng t he def aul t  j udgment ,  as 

wel l  as a mor e compl et e r epl y br i ef .   The cour t  consi der ed her  

ar gument s and t hen i ssued a wr i t t en opi ni on addr essi ng t hem.   

Under  t hese ci r cumst ances,  t he c i r cui t  cour t  per mi t t ed Lar r y an 

oppor t uni t y t o be hear d.  

¶28 I n vacat i ng t he def aul t  j udgment ,  t he c i r cui t  cour t  

r el at ed t hat  al l  t he of f i cer s wer e accused of  subst ant i al l y  t he 

same conduct  under  t he compl ai nt .   The cour t  expl ai ned t hat  

gi ven t he summar y j udgment  mat er i al s submi t t ed i n r egar d t o 

Har r i s ' s mot i on f or  summar y j udgment ,  i t  was cl ear  t hat  Lar r y ' s 

r i ght s had not  been vi ol at ed by t he of f i cer s '  conduct .   The 

cour t  opi ned t hat  i t s deci s i on t o vacat e t he def aul t  j udgment  

was based on equi t y,  as i t  f ur t her  expl ai ned,  " no of f i cer  coul d 

be hel d l i abl e under  t he Compl ai nt  accor di ng t o t he Cour t ' s  

f i ndi ngs;  as such,  t he i nt er est s of  j ust i ce r equi r ed t he Cour t  

t o vacat e t he def aul t . "   ( Emphasi s added. )    

¶29 We see no er r oneous exer ci se of  di scr et i on.   The cour t  

had t he power  t o act  sua spont e under  Wi s.  St at .  § 806. 07,  and 

                     
13 Cont r ar y t o t he concur r ence/ di ssent ' s suggest i on,  we do 

not  depar t  f r om t he r ul e i n Gi t t el  r equi r i ng not i ce of  a sua 
spont e act i on pur suant  t o Wi s.  St at .  § 806. 07.   
Concur r ence/ di ssent ,  ¶2.   Not i ce i s r equi r ed;  pr i or  not i ce i s 
pr ef er abl e.   Al t hough t he ci r cui t  cour t  her e di d not  gi ve pr i or  
not i ce i n r egar d t o vacat i ng t he def aul t  j udgment  agai nst  
Rut her f or d,  t he cour t  di d gi ve an oppor t uni t y t o f ul l y  addr ess 
t he vacat i on of  t he def aul t  j udgment  i n r egar d t o Rut her f or d 
upon Lar r y ' s mot i on f or  r econsi der at i on.   I n addi t i on,  t he cour t  
pr ovi ded Lar r y wi t h not i ce and an oppor t uni t y t o be hear d i n 
advance of  i t s  hear i ng Har r i s ' s mot i on f or  summar y j udgment  
based on t he same conduct  as was al l eged agai nst  Rut her f or d.    
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i t  t hor oughl y expl ai ned t he l egal  and equi t abl e bases f or  i t s 

deci s i on t o vacat e t he def aul t  j udgment .   I n addi t i on,  Lar r y was 

gi ven an oppor t uni t y t o be hear d and t he wr i t t en deci s i on of  t he 

c i r cui t  cour t  shows i t  car ef ul l y consi der ed her  ar gument s.   

Accor di ngl y,  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on i n sua spont e vacat i ng t he def aul t  j udgment  agai nst  

Rut her f or d.    

2.  Lar r y ' s posi t i on 

¶30 Lar r y advances t wo ar gument s i n her  opposi t i on t o t he 

c i r cui t  cour t ' s  vacat i on of  t he def aul t  j udgment .   Fi r st ,  

al t hough Lar r y acknowl edges t hat  t he cour t ' s  gr ant  of  def aul t  

j udgment  was i nt er l ocut or y r at her  t han f i nal ,  Lar r y mai nt ai ns 

t hat  t he def aul t  j udgment  amount ed t o a f i ndi ng t hat  Rut her f or d 

was l i abl e,  ent i t l i ng Lar r y t o damages.   Lar r y cont ends t hat  she 

was ent i t l ed t o r el y on t he cour t ' s  or der  unl ess Rut her f or d 

appear ed l at er  and showed good cause or  excusabl e negl ect  f or  

f ai l i ng t o answer  Lar r y ' s compl ai nt .   Second,  Lar r y ar gues t hat  

t he af f i r mat i ve def ense of  qual i f i ed i mmuni t y t hat  t he c i r cui t  

cour t  ascr i bed t o Rut her f or d i s i nsuf f i c i ent  t o qual i f y as an 

" ext r aor di nar y c i r cumst ance"  r equi r ed f or  r el i ef  f r om j udgment  

under  Wi s.  St at .  § 806. 07( 1) ( h) .   Accor di ngl y,  Lar r y cont ends 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  di scr et i on by 

vacat i ng a def aul t  j udgment  ent er ed agai nst  a def endant  who had 

not  appear ed and who had made no showi ng t hat  ext r aor di nar y 

c i r cumst ances caused hi s f ai l ur e t o answer  Lar r y ' s compl ai nt .   

Nei t her  ar gument  i s avai l i ng.  
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¶31 Lar r y ' s f i r st  ar gument  i s i nher ent l y cont r adi ct or y.   

Because,  as Lar r y concedes,  t he c i r cui t  cour t ' s  or der  was 

i nt er l ocut or y,  Lar r y has no basi s on whi ch t o c l ai m t hat  she was 

ent i t l ed t o r el y on t he or der  of  def aul t  j udgment  as one t hat  

woul d r emai n undi st ur bed unl ess Rut her f or d appear ed t o cont est  

i t .   An i nt er l ocut or y or der  may r emai n i n doubt  unt i l  j udgment  

i s f i nal .   See Maxcy v.  Si monson,  130 Wi s.  650,  658,  110 N. W.  

803 ( 1907) .   For  many year s,  Wi sconsi n l aw has def i ned an 

i nt er l ocut or y or der  as one i n whi ch " t he subst ant i al  r i ght s of  

t he par t i es i nvol ved i n t he act i on r emai n undet er mi ned and [ on 

occasi on]  when t he cause i s r et ai ned f or  f ur t her  act i on. "   Pasch 

v.  DOR,  58 Wi s.  2d 346,  354,  206 N. W. 2d 157 ( 1973) .    

¶32 Lar r y next  ar gues t hat  t he af f i r mat i ve def ense of  

qual i f i ed i mmuni t y i s i nsuf f i c i ent  t o suppor t  r el i ef  f r om a 

def aul t  j udgment  under  Wi s.  St at .  § 806. 07( 1) ( h) .   Lar r y  

cont ends t hat ,  i n t he absence of  any of  t he c i r cumst ances l i s t ed 

i n subpar t s ( a)  t hr ough ( f )  of  § 806. 07( 1)  t hat  per mi t  r el i ef  t o 

be gr ant ed,  t he c i r cumst ances her e ar e not  suf f i c i ent l y 

" ext r aor di nar y"  t o per mi t  Rut her f or d r el i ef  under  subpar t  ( h)  

al one.   Lar r y asser t s t hat  St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 

Wi s.  2d 536,  363 N. W. 2d 419 ( 1985) ,  r equi r es cour t s r evi ewi ng 

deci s i ons under  subpar t  ( h)  t o f i r st  det er mi ne whet her  t he par t y 

seeki ng r el i ef  has asser t ed ext r aor di nar y c i r cumst ances,  and,  

second,  i f  so,  t o hol d a hear i ng t o det er mi ne whet her  t he 

asser t ed ext r aor di nar y c i r cumst ances act ual l y ar e pr esent .    

¶33 Lar r y ' s ar gument s ar e mi spl aced.   She does not  di scer n 

t he di f f er ence bet ween t he or der  i ssued i n M. L. B.  and t he or der  
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i ssued her e.   The hol di ng i n M. L. B.  was pr edi cat ed on a f i nal  

deci s i on of  t he c i r cui t  cour t ,  not  an i nt er l ocut or y deci s i on,  as 

i s t he case her e. 14  Accor di ngl y,  t he t wo- par t  pr ocess descr i bed 

i n M. L. B.  does not  appl y her e.   Subpar t  ( h)  of  Wi s.  St at .  

§ 806. 07( 1)  per mi t s a cour t  t o r el i eve a par t y f r om a j udgment  

or  an or der  f or  " [ a] ny ot her  r easons j ust i f y i ng r el i ef  f r om t he 

oper at i on of  t he j udgment . "   As we have expl ai ned,  t he c i r cui t  

cour t  f ul l y  set  out  t he c i r cumst ances t hat  j ust i f i ed equi t abl e 

r el i ef  f r om t he def aul t  j udgment .    

¶34 Lar r y cont est s t he c i r cui t  cour t ' s  concl usi on t hat  

Rut her f or d i s pr ot ect ed by qual i f i ed i mmuni t y.   She cont ends 

t hat  t he c i r cui t  cour t  coul d not  det er mi ne t hat  Rut her f or d i s 

pr ot ect ed by qual i f i ed i mmuni t y wi t hout  t he devel opment  of  f act s  

r el at i ng t o Rut her f or d' s par t i c i pat i on i n t he ent r y i nt o her  

home.    

                     
14 I n St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 Wi s.  2d 536,  537,  

363 N. W. 2d 419 ( 1985) ,  D. G. H.  sought  r el i ef  f r om an agr eement  
t hat  he had si gned and t hat  t he cour t  had accept ed decl ar i ng hi m 
t he f at her  of  M. L. B. ' s chi l d.   I d.  at  537- 38.   The cour t  had 
submi t t ed a f i nal  or der  adj udgi ng D. G. H.  as t he f at her .   I d.  at  
538,  544.   D. G. H.  was 18 year s ol d at  t he t i me,  was unempl oyed,  
was not  r epr esent ed by counsel  and had no bl ood t est  t aken t o 
conf i r m hi s par ent hood.   I d.  at  540- 41.   Four  year s l at er ,  
D. G. H.  di scover ed t hat  M. L. B.  had pr ovi ded a st at e agency f al se 
st at ement s t hat  cast  doubt  about  D. G. H. ' s par ent hood of  her  
chi l d.   I d.  at  541.   I n addi t i on,  a bl ood t est  r eveal ed t hat  
D. G. H.  was not  t he f at her .   I d.   We hel d t hat  t he f al se 
st at ement s,  whi ch had i nduced D. G. H.  t o agr ee t o be desi gnat ed 
t he f at her ,  al ong wi t h t he col l ect i on of  ot her  c i r cumst ances,  
const i t ut ed ext r aor di nar y c i r cumst ances t hat  j ust i f i ed gr ant i ng 
D. G. H.  r el i ef  under  Wi s.  St at .  § 806. 07( 1) ( h) .   I d.  at  553- 54.    
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¶35 The ci r cui t  cour t  concl uded t hat  t he compl ai nt  al l eged 

t hat  al l  t he of f i cer s wer e engaged i n subst ant i al l y  t he same 

conduct  and t hat  under  t he undi sput ed f act s pr esent ed t o t he 

cour t  at  Har r i s ' s mot i on hear i ng,  t hat  conduct  di d not  v i ol at e 

Lar r y ' s const i t ut i onal  r i ght s.   The ci r cui t  cour t  concl uded t hat  

al l  of  t he of f i cer s '  act i ons wer e di scr et i onar y and t aken i n t he 

cour se of  t hei r  of f i c i al  dut i es as communi t y car et aker s.   

Ther ef or e,  al l  of  t he of f i cer s wer e ent i t l ed t o i mmuni t y as a 

mat t er  of  l aw.   Accor di ngl y,  t he f act s wer e suf f i c i ent l y  

est abl i shed f or  t he cour t  t o concl ude t hat  t he doct r i ne of  

qual i f i ed i mmuni t y pr ot ect ed al l  of  t he of f i cer s f r om l i abi l i t y .    

¶36 Fur t her mor e,  Lar r y does not  cont est  t hat  t he ent r y 

i nt o her  home was l awf ul ;  nor  does she cont est  t hat  Har r i s and 

Fost er  ar e pr ot ect ed f r om l i abi l i t y  by qual i f i ed i mmuni t y and 

t he conduct  ascr i bed t o Rut her f or d i n t he compl ai nt  l ar gel y 

mi r r or ed t he conduct  ascr i bed t o Har r i s.   Ther ef or e,  t he c i r cui t  

cour t  di d not  er r oneousl y exer ci se i t s di scr et i on by vacat i ng 

t he def aul t  j udgment  agai nst  Rut her f or d,  pur suant  t o Wi s.  St at .  

§ 806. 07( 1) ( h) ,  due t o t he common conduct  f r om whi ch t he 

compl ai nt  ar ose.    

C.  Summar y Judgment  

¶37 We next  consi der  whet her  t he cour t  pr oper l y gr ant ed 

j udgment  i n f avor  of  Rut her f or d di smi ssi ng Lar r y ' s compl ai nt .   

We adher e t o t he ver y nar r ow f or mul at i on of  t hi s  i ssue,  as Lar r y  

pr esent ed i t  i n her  pet i t i on f or  r evi ew.   The quest i on we ar e 

asked t o answer  i s as f ol l ows:  
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When a def aul t  j udgment  has been gr ant ed agai nst  a 
def endant ,  no evi dence has been devel oped or  submi t t ed 
r egar di ng t he def aul t i ng def endant ,  t he def aul t i ng 
par t y has not  moved f or  summar y j udgment ,  and t he 
def aul t i ng par t y has r ai sed no af f i r mat i ve def enses,  
can a t r i al  cour t  ent er  summar y j udgment  i n t hat  
def endant ' s f avor ?  

¶38 Lar r y cont ends t hat  t he c i r cui t  cour t  er r ed i n 

gr ant i ng summar y j udgment  t o Rut her f or d upon i t s own mot i on 

under  t hese ci r cumst ances.   I n r esponse,  t he St at e cont ends t hat  

Lar r y di d not  obj ect  bef or e t he c i r cui t  cour t  and t her ef or e t he 

i ssue i s wai ved. 15  I n t he al t er nat i ve,  t he St at e cont ends t hat  

Rut her f or d' s qual i f i ed i mmuni t y suf f i ces t o r ender  t he c i r cui t  

cour t ' s  gr ant  of  j udgment  i n hi s f avor  appr opr i at e.   Under  t he 

ver y nar r ow f ocus of  our  r evi ew of  t hi s i ssue,  we agr ee wi t h 

Lar r y.  

¶39 I n Wi sconsi n,  t he avai l abi l i t y  of  summar y j udgment  i s  

st at ut or y.   Wi s.  St at .  § 802. 08.   St at ut or y i nt er pr et at i on 

begi ns wi t h t he st at ut e' s l anguage.   Kal al ,  271 Wi s.  2d 633,  

¶45.   I f  t he l anguage of  t he st at ut e i s c l ear  and i t s meani ng i s 

pl ai n,  t hen we appl y t hat  meani ng t o t he cont r over sy bef or e us.   

I d.   Sect i on 802. 08 pr ovi des i n r el evant  par t :  

                     
15 We di sagr ee wi t h t he St at e' s asser t i on t hat  Lar r y wai ved 

t he ar gument  t hat  t he c i r cui t  cour t  er r ed i n i ssui ng summar y 
j udgment  i n Rut her f or d' s f avor .   I n suppor t  of  her  mot i on t o 
r econsi der ,  Lar r y wr ot e:   " The cour t  wi l l  r ecal l  we ar e aski ng 
your  Honor  t o r econsi der  an or der  i n whi ch t he cour t ,  sua 
spont e,  or der ed t he r eopeni ng of  t he pr evi ousl y- ent er ed Def aul t  
Judgment  and Summar y Judgment  agai nst  t he Pl ai nt i f f  i n f avor  of  
t he def aul t i ng Def endant  .  .  .  . "   ( Emphasi s added. )   Lar r y 
obj ect ed t o t he ent r y of  summar y j udgment  bef or e t he c i r cui t  
cour t  and br i ef ed t he i ssue t o t he cour t  of  appeal s.   
Accor di ngl y,  Lar r y pr eser ved t he i ssue f or  our  r evi ew.  
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( 1)  Avai l abi l i t y .   A par t y may,  wi t hi n 8 mont hs 
of  t he f i l i ng of  a summons and compl ai nt  or  wi t hi n t he 
t i me set  i n a schedul i ng or der  under  s.  802. 10,  move 
f or  summar y j udgment  on any cl ai m,  count er cl ai m,  
cr oss- cl ai m,  or  3r d- par t y c l ai m whi ch i s asser t ed by 
or  agai nst  t he par t y.   Amendment  of  pl eadi ngs i s 
al l owed as i n cases wher e obj ect i on or  def ense i s made 
by mot i on t o di smi ss.    

( 2)  Mot i on.   Unl ess ear l i er  t i mes ar e speci f i ed 
i n t he schedul i ng or der ,  t he mot i on shal l  be ser ved at  
l east  20 days bef or e t he t i me f i xed f or  t he hear i ng 
and t he adver se par t y shal l  ser ve opposi ng af f i davi t s,  
i f  any,  at  l east  5 days bef or e t he t i me f i xed f or  t he 
hear i ng.   ( Emphasi s added. )  

¶40 I t  i s  s i gni f i cant  t hat  Wi s.  St at .  § 802. 08( 2)  set s 

f or t h t he pr ocedur al  condi t i ons f or  gr ant i ng summar y j udgment .   

Unl ess a schedul i ng or der  speci f i es ot her wi se,  § 802. 08( 2)  

mandat es t hat  a mot i on f or  summar y j udgment  be ser ved at  l east  

20 days bef or e a hear i ng on t hat  mot i on.   I n r ai s i ng and 

gr ant i ng summar y j udgment  on i t s own mot i on,  t he c i r cui t  cour t  

di d not  pr ovi de t he par t i es 20 days'  advance not i ce of  i t s  

mot i on,  as r equi r ed by § 802. 08( 2) . 16 

¶41 St at e cour t s out si de our  j ur i sdi ct i on have hel d t hat  a 

t r i al  cour t  may gr ant  summar y j udgment  sua spont e,  but  onl y i f  

t he cour t  adher es t o t he condi t i ons under  whi ch summar y j udgment  

may be gr ant ed.   See,  e. g. ,  Awada v.  Shuf f l e Mast er ,  I nc. ,  173 

P. 3d 707,  712 n. 26 ( Nev.  2007) .   The Nevada Supr eme Cour t  has 

obser ved t hat ,  al t hough t r i al  cour t s have t he " ' i nher ent  power  

t o ent er  summar y j udgment  sua spont e, '  t hat  power  i s subj ect  t o 

                     
16 Thi s 20- day not i ce r equi r ement  i s s i gni f i cant l y di f f er ent  

f r om Wi s.  St at .  § 806. 07,  whi ch r equi r es not i ce,  but  does not  
set  a t i me pr i or  t o t he hear i ng when not i ce must  be gi ven.  
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t he r equi r ement s of  [ Nevada' s r ul e f or  c i v i l  pr ocedur e gover ni ng 

summar y j udgment . ] "   I d.  ( quot i ng Soebbi ng v.  Car pet  Bar n,  I nc. ,  

847 P. 2d 731,  735 ( Nev.  1993) ) .   Nevada' s summar y j udgment  c i v i l  

pr ocedur e r ul e,  Nev.  R.  Ci v.  P.  56( c) ,  set s f or t h pr ocedur al  

r equi r ement s t hat  must  be met  bef or e a cour t  gr ant s summar y 

j udgment . 17  Those pr ocedur al  r equi r ement s i ncl ude " t he ser vi ce 

of  a mot i on,  a r esponse,  and a mi ni mum amount  of  t i me t hat  must  

pass bef or e a hear i ng on t hat  mot i on can be conduct ed. "   I d.   

¶42 I n Soebbi ng,  t he Nevada Supr eme Cour t  hel d t hat  t he 

t r i al  cour t  er r oneousl y exer ci sed i t s di scr et i on i n gr ant i ng 

summar y j udgment  sua spont e,  because i t  di d not  gi ve t he par t i es 

t he r equi s i t e not i ce cont ai ned i n Nev.  R.  Ci v.  P.  56( c) .   I d.  at  

735- 36.   Af t er  t he def endant  moved f or  summar y j udgment ,  t he 

pl ai nt i f f  moved t o amend hi s f i r st  amended compl ai nt .   I d.  at  

733.   The cour t  gr ant ed t he pl ai nt i f f ' s  mot i on.   I d.   However ,  

i mmedi at el y t her eaf t er ,  t he cour t  gr ant ed t he def endant ' s mot i on 

wi t h r espect  t o t he pl ai nt i f f ' s  f i r st  amended compl ai nt ,  and i t ,  

sua spont e,  gr ant ed summar y j udgment  on t he pl ai nt i f f ' s  yet - t o-

be- f i l ed second amended compl ai nt .   I d.  at  735.   Because t he 

                     
17 Rul e 56( c)  of  Nev.  R.  Ci v.  P.  pr ovi des i n r el evant  par t :  

( c)  Mot i on and Pr oceedi ngs Ther eon.   The [ summar y 
j udgment ]  mot i on shal l  be ser ved at  l east  10 days 
bef or e t he t i me f i xed f or  t he hear i ng.   Mot i ons f or  
summar y j udgment  and r esponses t her et o shal l  i ncl ude a 
conci se st at ement  set t i ng f or t h each f act  mat er i al  t o 
t he di sposi t i on of  t he mot i on whi ch t he par t y  c l ai ms 
i s or  i s not  genui nel y i n i ssue,  c i t i ng t he par t i cul ar  
por t i ons of  any pl eadi ng,  af f i davi t ,  deposi t i on,  
i nt er r ogat or y,  answer ,  admi ssi on,  or  ot her  evi dence 
upon whi ch t he par t y r el i es.  



No.  2005AP2935   
 

24 
 

t r i al  cour t  di d not  pr ovi de t he pl ai nt i f f  t he f ul l  t en days'  

not i ce Nev.  R.  Ci v.  P.  56( c)  r equi r es bef or e summar y j udgment  

may be gr ant ed,  i t s sua spont e gr ant  of  summar y j udgment  

di smi ssi ng t he pl ai nt i f f ' s  second amended compl ai nt  const i t ut ed 

an er r oneous exer ci se of  di scr et i on.   See i d.  at  735- 36.  

¶43 A cour t ' s  sua spont e gr ant  of  summar y j udgment  wi t hout  

compl yi ng wi t h t he st at ut or y pr i or  not i ce r equi r ement  depr i ves 

par t i es of  an oppor t uni t y t o br i ng f or t h al l  of  t hei r  evi dence.   

See,  e. g. ,  Del  Hayes & Sons,  I nc.  v.  Mi t chel l ,  230 N. W. 2d 588,  

591- 92 ( Mi nn.  1975) .   The ci r cui t  cour t  i n t he case bef or e us 

di d not  pr ovi de t he par t i es 20 days pr i or  not i ce,  or  ot her wi se 

pr ovi de t he par t i es a schedul i ng or der  speci f y i ng a shor t er  t i me 

per i od wi t hi n whi ch i t  i nt ended t o deci de whet her  t o gr ant  

summar y j udgment ,  as Wi s.  St at .  § 802. 08( 2)  r equi r es.   I nst ead,  

t he c i r cui t  cour t  gr ant ed summar y j udgment  agai nst  Lar r y wi t hout  

pr i or  not i ce.   As a r esul t ,  Lar r y was not  appr i sed t hat  she had 

t o come f or war d wi t h al l  of  her  evi dence.   Accor di ngl y,  because 

t he ci r cui t  cour t ' s  act i on i n gr ant i ng j udgment  i n f avor  of  

Rut her f or d on i t s own mot i on was i nconsi st ent  wi t h t he 20- day 

pr i or  not i ce r equi r ed by Wi sconsi n' s summar y j udgment  st at ut e,  

t he c i r cui t  cour t  er r oneousl y gr ant ed summar y j udgment  f or  

Rut her f or d.   Accor d,  Soebbi ng,  847 P. 2d at  735- 36.  

¶44 Our  deci s i on shoul d not  be r ead t o l eave t he ci r cui t  

cour t  hamst r ung on r emand,  wi t hout  any aut hor i t y t o gr ant  

j udgment  i n f avor  of  Rut her f or d.   To t he cont r ar y,  gr ant i ng 

j udgment  i n f avor  of  Rut her f or d may be appr opr i at e,  gi ven t hat  

Har r i s and Rut her f or d ar e t he obj ect s of  subst ant i al l y  s i mi l ar  
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f act ual  al l egat i ons i nvoki ng t he same qual i f i ed i mmuni t y 

def ense.   However ,  we st r ess t hat  i n gr ant i ng summar y j udgment ,  

c i r cui t  cour t s must  adher e t o ei t her  t he pr ocedur al  r equi r ement s 

of  Wi s.  St at .  § 802. 08( 2) ,  f or  20 days pr i or  not i ce,  or  of  a 

schedul i ng or der  speci f y i ng a shor t er  t i me per i od wi t hi n whi ch 

summar y j udgment  may be gr ant ed. 18  Pr ovi ded t hey adher e t o t he 

st r i ct ur es of  § 802. 08( 2) ,  c i r cui t  cour t s have wi de di scr et i on 

t o det er mi ne whet her  a pl ai nt i f f ' s  c l ai m can sur vi ve as a mat t er  

of  l aw.     

I I I .   CONCLUSI ON 

¶45 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n vacat i ng t he def aul t  

j udgment  i t  had gr ant ed agai nst  Rut her f or d because Wi sconsi n' s  

r el i ef  f r om j udgment  st at ut e,  Wi s.  St at .  § 806. 07( 1) ,  per mi t s 

such an act i on.   However ,  we al so concl ude t hat  t he c i r cui t  

cour t  di d er r  when i t  sua spont e gr ant ed summar y j udgment  i n 

Rut her f or d' s f avor  because i t  f ai l ed t o gi ve t he not i ce r equi r ed 

by Wi s.  St at .  § 802. 08( 2) .    

¶46 Accor di ngl y,  we af f i r m i n par t ;  r ever se i n par t  and 

r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs 

consi st ent  wi t h t hi s opi ni on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ;  r ever sed i n par t  and t he cause i s r emanded t o 

                     
18 Our  deci s i on does not  pr ohi bi t  Rut her f or d f r om f i l i ng a 

mot i on f or  summar y j udgment  on r emand.  
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t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s  

opi ni on.  
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¶47 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y opi ni on t hat  " a cour t  may act  on i t s own 

mot i on pur suant  t o [ Wi s.  St at . ]  § 806. 07,  as l ong as t he cour t  

pr ovi des t he par t i es not i ce of  i t s  act i on and an oppor t uni t y t o 

be hear d. " 1  I  wr i t e separ at el y because t he maj or i t y opi ni on 

er r oneousl y concl udes t hat  t he ci r cui t  cour t  i n t he i nst ant  case 

gave t he pl ai nt i f f  not i ce of  i t s  act i on and t he oppor t uni t y t o 

be hear d when act i ng on i t s own mot i on under  Wi s.  St at .  § ( Rul e)  

806. 07.  

¶48 The ci r cui t  cour t  i n t he i nst ant  case act ed " on i t s 

own mot i on under  Wi s.  St at .  § 806. 07 .  .  .  wi t hout  pr i or  not i ce 

t o t he par t i es t hat  i t  was consi der i ng such"  act i on. 2  Because 

t he ci r cui t  cour t  di d not  gi ve t he pl ai nt i f f  not i ce t hat  t he 

c i r cui t  cour t  woul d act  on i t s own mot i on under  Wi s.  St at .  

§ 806. 07 t o vacat e t he or der  f or  a def aul t  j udgment  i n t he 

pl ai nt i f f ' s  f avor ,  t he pl ai nt i f f  obvi ousl y had no oppor t uni t y t o 

be hear d on t he mat t er  pr i or  t o t he cour t ' s  act i on.   The ci r cui t  

cour t  gr ant ed t he mot i on under  Wi s.  St at .  § 806. 07 at  t he same 

t i me t hat  i t  r ai sed i t .    

                     
1 Maj or i t y op. ,  ¶20 ( c i t i ng Gi t t el  v.  Abr am,  2002 WI  App 

113,  ¶27,  255 Wi s.  2d 767,  649 N. W. 2d 661) .    

I  al so agr ee wi t h t he maj or i t y  opi ni on t hat  t he c i r cui t  
cour t  er r oneousl y gr ant ed summar y j udgment  on i t s own mot i on t o 
t he def endant  Rut her f or d wi t hout  compl yi ng wi t h t he pr ocedur al  
r equi r ement s under  Wi s.  St at .  § 802. 08( 2) .   I  do not  addr ess t he 
summar y j udgment  i ssue i n t hi s separ at e opi ni on.    

2 Maj or i t y op. ,  ¶19.   See al so maj or i t y op. ,  ¶27 ( " [ T] he 
ci r cui t  cour t  act ed on i t s own mot i on wi t hout  pr i or  not i ce t o 
Lar r y or  any def endant [ . ] " ) .    
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¶49 Al t hough acknowl edgi ng t hat  t he c i r cui t  cour t  f ai l ed 

t o pr ovi de not i ce t o t he pl ai nt i f f  and an oppor t uni t y t o be 

hear d pr i or  t o act i ng on i t s own mot i on under  Wi s.  St at .  

§ 806. 07,  t he maj or i t y opi ni on concl udes t hat  t he c i r cui t  cour t  

( r et r oact i vel y)  suppl i ed t he r equi s i t e not i ce and oppor t uni t y t o 

be hear d when t he pl ai nt i f f  moved f or  r econsi der at i on of  t he 

c i r cui t  cour t ' s  deci s i on and t he ci r cui t  cour t  i nvi t ed br i ef s 

f r om t he par t i es.   Maj or i t y op. ,  ¶27.    

¶50 The pl ai nt i f f ' s  oppor t uni t y t o be hear d upon her  

mot i on f or  r econsi der at i on cannot  subst i t ut e f or  an oppor t uni t y  

t o be hear d pr i or  t o t he deci s i on whi ch t he pl ai nt i f f  moved t he 

ci r cui t  cour t  t o r econsi der .   Wi t h r espect  t o her  mot i on f or  

r econsi der at i on,  t he pl ai nt i f f ,  as t he movi ng par t y,  car r i ed a 

bur den t hat  she woul d not  have car r i ed i f  gi ven a t i mel y 

oppor t uni t y t o be hear d bef or e t he c i r cui t  cour t  act ed on i t s 

own mot i on under  Wi s.  St at .  § 806. 07.    

¶51 I  concur  i n t he mandat e,  however ,  because I  concl ude 

t hat  t he c i r cui t  cour t ' s  er r or  i s not  pr ej udi c i al  under  t he 

c i r cumst ances of  t he i nst ant  case.   I  woul d f ol l ow Gi t t el  v.  

Abr am,  2002 WI  App 113,  255 Wi s.  2d 767,  649 N. W. 2d 661,  i n 

whi ch t he cour t  of  appeal s hel d t hat  al t hough t he ci r cui t  cour t  

er r ed i n f ai l i ng t o pr ovi de Gi t t el  wi t h not i ce and t he 

oppor t uni t y t o be hear d on t he i ssue of  t he cour t ' s  aut hor i t y 

under  Wi s.  St at .  § 806. 07,  t he c i r cui t  cour t ' s  er r or  was not  

pr ej udi c i al  because t he cour t  of  appeal s r evi ewed al l  of  

Gi t t el ' s  ar gument s de novo and deci ded t hem agai nst  Gi t t el . 3 
                     

3 See Gi t t el  v.  Abr am,  2002 WI  App 113,  ¶29,  255 
Wi s.  2d 767,  649 N. W. 2d 661.  
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¶52 For  t he r easons set  f or t h,  I  concur  i n t he mandat e but  

wr i t e separ at el y.    

 

 



No.   2005AP2935. l bb 
 

1 
 

¶53 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  I  agr ee wi t h t he maj or i t y t hat  t he c i r cui t  

cour t  er r ed i n sua spont e gr ant i ng summar y j udgment  i n 

Rut her f or d' s f avor  because i t  f ai l ed t o gi ve t he not i ce r equi r ed 

by Wi s.  St at .  §§  806. 07( 1)  and 802. 08( 2)  bef or e gr ant i ng 

summar y j udgment  t o a def aul t i ng par t y who never  appear ed i n t he 

act i on.   See maj or i t y op. ,  ¶¶22- 26,  44.   However ,  I  di sagr ee 

wi t h t he maj or i t y ' s hol di ng t hat  t he c i r cui t  cour t  di d not  al so 

er r  i n sua spont e vacat i ng t he def aul t  j udgment  agai nst  

Rut her f or d pur suant  t o Wi s.  St at .  § 806. 07( 1) ,  despi t e t he l ack 

of  pr i or  not i ce t o t he par t i es bef or e vacat i ng t he def aul t  

j udgment .   See i d. ,  ¶¶19- 29.   Wi t h Rut her f or d never  appear i ng as 

a par t y and no advance not i ce bei ng gi ven by t he cour t  pr i or  t o 

vacat i ng t he def aul t  j udgment ,  I  f i nd t he cour t ' s  or der  vacat i ng 

def aul t  j udgment  wi t hout  pr i or  not i ce t o be j ust  as er r oneous as 

i t s or der  gr ant i ng summar y j udgment  wi t hout  pr i or  not i ce.   

¶54 The maj or i t y cor r ect l y c i t es Gi t t el  v.  Abr am,  2002 WI  

App 113,  ¶27,  255 Wi s.  2d 767,  649 N. W. 2d 661,  as hol di ng t hat  

bef or e a c i r cui t  cour t  gr ant s r el i ef  f r om i t s own or der s sua 

spont e under  Wi s.  St at .  § 806. 07,  i t  must  pr ovi de par t i es wi t h 

r equi s i t e not i ce of  i t s  act i ons,  al ong wi t h an oppor t uni t y t o be 

hear d.   Maj or i t y op. ,  ¶¶20,  22.   However ,  I  cannot  go al ong wi t h 

t he maj or i t y ' s at t empt  t o di st i ngui sh Gi t t el  by cont endi ng t hat  

because i n t he case at  hand Lar r y had an oppor t uni t y t o be hear d 

ex post  f act o,  t he r equi r ement s i dent i f i ed i n Gi t t el  wer e met .   

See maj or i t y op. ,  ¶¶27- 29.    
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¶55 The maj or i t y gl osses over  t he f act  t hat  not i ce was not  

gi ven by t he j udge bef or e sua spont e vacat i ng t he def aul t  

j udgment .   The maj or i t y st at es t hat  " [ a] l t hough gi v i ng pr i or  

not i ce t o a sua spont e act i on by a c i r cui t  cour t  under  Wi s.  

St at .  § 806. 07 i s pr ef er abl e,  Lar r y does not  ar gue t hat  she was 

pr ej udi ced by t he l at e not i ce. "   Maj or i t y op. ,  ¶27.   Thi s 

descr i pt i on of  pr i or  not i ce as mer el y " pr ef er abl e"  cont r adi ct s 

t he maj or i t y ' s acknowl edgement  t hat  not i ce i s a r equi r ement ,  

wi t h Gi t t el  st at i ng t hat  " a cour t  has t he aut hor i t y t o r ai se an 

i ssue sua spont e i f  i t  gi ves t he l i t i gant s not i ce t hat  i t  i s  

consi der i ng t he i ssue and an oppor t uni t y t o ar gue. "   Gi t t el ,  255 

Wi s.  2d 767,  ¶24 ( c i t i ng St at e v.  Hol mes,  106 Wi s.  2d 31,  40- 41,  

315 N. W. 2d 703 ( 1982) ) .   A r equi r ement  i s not  j ust  " pr ef er r ed. "   

A r equi r ement  i s r equi r ed.     

¶56 Fur t her mor e,  Gi t t el  est abl i shes t hat  when a cour t  act s 

on i t s own mot i on under  Wi s.  St at .  § 806. 07,  " par t i es must  have 

[ bot h]  not i ce and t he oppor t uni t y t o be hear d. "   Gi t t el ,  255 

Wi s.  2d 767,  ¶27 ( emphasi s added) .   The maj or i t y i ncor r ect l y 

col l apses t hese t wo r equi r ement s i nt o one,  ar gui ng t hat  because 

t he par t i es i n t hi s case had what  t he maj or i t y descr i bes as 

" oppor t uni t y t o be hear d, "  t hen t he not i ce r equi r ement  was 

sat i sf i ed as wel l .    

¶57 Not  onl y i s t hi s an i ncor r ect  ar t i cul at i on of  t he r ul e 

descr i bed i n Gi t t el ,  but  i n at t empt i ng t o di st i ngui sh Gi t t el ,  

t he maj or i t y mi spor t r ays t he f act s of  bot h Gi t t el  and t he 

pr esent  case.   The maj or i t y suggest s t hat  i n t hi s case,  but  not  

i n Gi t t el ,  t he par t i es wer e gi ven t he oppor t uni t y t o br i ef  t he 
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i ssue,  whi ch t hen suf f i ced as not i ce.   Maj or i t y op. ,  ¶27 & n. 13.   

However ,  a car ef ul  r eadi ng of  Gi t t el  l eads t o a di f f er ent  

concl usi on.   I n bot h t hi s case and i n Gi t t el ,  any " oppor t uni t y 

t o be hear d"  t ook pl ace onl y af t er  t he par t i es f i l ed mot i ons f or  

r econsi der at i on obj ect i ng t o t he cour t ' s  sua spont e or der  t hat  

had al r eady been i ssued wi t hout  not i ce or  oppor t uni t y t o be 

hear d at  t hat  poi nt  i n t i me.  

¶58 I n Gi t t el ,  t he cour t  hel d t hat  t he speci f i c  r eason 

Gi t t el ' s  r i ght  t o not i ce was vi ol at ed was " because t he cour t  di d 

not  r ef er  t o [ Wi s.  St at . ]  § 806. 07 unt i l  t he wr i t t en or der  

denyi ng Gi t t el ' s  mot i on f or  r econsi der at i on wi t hout  a hear i ng. "   

Gi t t el ,  255 Wi s.  2d 767,  ¶29.   Si mi l ar l y,  i n t hi s case,  i t  was 

not  unt i l  af t er  t he or der  had al r eady been vacat ed and Lar r y 

her sel f  br ought  t he r equi r ement s of  Wi s.  St at .  § 806. 07 t o t he 

at t ent i on of  t he c i r cui t  cour t  t hr ough her  l et t er  br i ef  and 

r econsi der at i on mot i on t hat  t he cour t  deni ed Lar r y ' s mot i on f or  

r econsi der at i on wi t hout  a hear i ng.  

¶59 Fi nal l y,  t he maj or i t y t r eat s t he i ndi v i dual  par t i es i n 

t hi s case as i nt er changeabl e,  i mpl y i ng t hat  because advance 

not i ce was gi ven by t he c i r cui t  cour t  t hat  i t  was consi der i ng 

summar y j udgment  agai nst  Har r i s,  t hen such not i ce i ncl uded 

vacat i ng def aul t  j udgment  as t o Rut her f or d as wel l ,  even t hough 

t he not i ce di d not  ment i on Rut her f or d.   Al t hough t he al l eged 

conduct  of  t wo par t i es may be t he same,  t hat  does not  mean t hat  

ever y l egal  f i l i ng,  not i ce or  or der  ment i oni ng one aut omat i cal l y  

i ncor por at es anot her  par t y not  named,  par t i cul ar l y when t he 

unnamed i ndi v i dual  has never  made a s i ngl e appear ance i n cour t .   
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See Est at e of  Ot t o v.  Physi c i ans I ns.  Co. ,  2008 WI  ___,  ¶¶9,  13,  

___ Wi s.  2d ___,  ____ N. W. 2d ___.   I f  not i ce i s gi ven t hat  

summar y j udgment  wi l l  be consi der ed as t o Har r i s,  but  t he not i ce 

i s s i l ent  as t o vacat i ng def aul t  j udgment  wi t h r espect  t o 

Rut her f or d,  r equi r i ng Lar r y t o assume t hat  t he not i ce was al so 

meant  t o r ef er  t o ot her s not  ment i oned har dl y const i t ut es 

" adequat e not i ce. "  

¶60 The maj or i t y ' s st at ement  t hat  " Lar r y does not  ar gue 

t hat  she was pr ej udi ced by t he l at e not i ce, "  maj or i t y op. ,  ¶27,  

does not  r emedy t he pr obl em.   Whet her  or  not  Lar r y has 

speci f i cal l y ar gued t hat  any pr ej udi ce r esul t ed f r om t he l at e 

not i ce,  t hi s cour t  shoul d not  under mi ne t he l egal  r equi r ement s 

of  pr i or  not i ce al ong wi t h an oppor t uni t y t o be hear d as 

pr er equi s i t es f or  a cour t  t o sua spont e vacat e a def aul t  

j udgment  or der ,  or  any ot her  or der  under  Wi s.  St at .  § 806. 07.    

¶61 For  t he above r easons,  al t hough I  agr ee t he maj or i t y ' s 

mandat e r ever si ng t he cour t  of  appeal s,  r at her  t han r emand f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t he def aul t  j udgment  agai nst  

Rut her f or d bei ng vacat ed,  t hi s cour t  shoul d i nst ead r ei nst at e 

t he def aul t  j udgment .   I  t her ef or e r espect f ul l y concur  i n par t ,  

and di ssent  i n par t .  
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