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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We ar e asked t o r evi ew 

a deci s i on of  t he cour t  of  appeal s t hat  r ever sed t he ci r cui t  

cour t ' s  deci s i on, 1 whi ch concl uded t hat  t he st i pul at ed f act s of  
                                                 

1 The Honor abl e Pat r i c i a D.  McMahon of  Mi l waukee Count y 
pr esi di ng.  
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t hi s case pr esent  a " common scheme or  pl an"  t hat  i nvokes j oi nt  

and sever al  l i abi l i t y  under  Wi s.  St at .  § 895. 045( 2)  ( 2005- 06) . 2  

We af f i r m t he cour t  of  appeal s.    

¶2 We concl ude as f ol l ows:   ( 1)  Wi s.  St at .  § 895. 045( 2)  

i s t he l egi s l at i ve codi f i cat i on of  t he concer t ed act i on t heor y 

of  l i abi l i t y ;  ( 2)  t he damages i n t hi s case r esul t ed f r om t he 

consumpt i on of  beer  t o t he poi nt  of  i nt oxi cat i on and t he 

subsequent  deci s i on t o dr i ve whi l e i nt oxi cat ed;  and ( 3)  al t hough 

Rober t  Zi mmer l ee,  Davi d Schr i mpf ,  and Tomaki a Pr at chet  act ed " i n 

accor dance wi t h a common scheme or  pl an"  t o pr ocur e beer ,  t hey 

di d not  so act  i n consumi ng beer  t o t he poi nt  of  i nt oxi cat i on 

and i n t he subsequent  act  of  dr i v i ng whi l e i nt oxi cat ed,  and,  

t her ef or e,  Davi d Schr i mpf  i s not  j oi nt l y and sever al l y l i abl e 

under  § 895. 045( 2)  f or  t he deat h of  Chr i s Ri char ds.   

Accor di ngl y,  Badger  Mut ual  I nsur ance Company i s r el i eved f r om 

maki ng any f ur t her  payment  t o Mi chel l e Ri char ds.    

I .   BACKGROUND 

¶3 An i l l - concei ved i dea bet ween t eenager s t o " get  some 

beer "  one eveni ng cul mi nat ed i n t r agedy t he next  mor ni ng when an 

i nt oxi cat ed Rober t  Zi mmer l ee,  19,  f ai l ed t o st op f or  a st op si gn 

and smashed i nt o t he dr i ver ' s s i de of  Chr i st opher  Ri char ds'  

vehi c l e,  k i l l i ng hi m i nst ant l y.   Chr i s '  wi f e,  Mi chel l e Ri char ds 

( Ri char ds) ,  sought  t o r ecover  damages.   She i ni t i al l y  pur sued a 

negl i gence cl ai m agai nst  Zi mmer l ee and hi s i nsur er .   The par t i es 

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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set t l ed on a Pi er r i nger 3 basi s f or  $1, 312, 500, 4 and Zi mmer l ee i s  

t her ef or e not  a par t y t o t hi s appeal .   Af t er  Ri char ds r ecei ved 

t he set t l ement ,  she t hen br ought  a wr ongf ul  deat h act i on agai nst  

Davi d Schr i mpf ,  19,  who was t he passenger  i n Zi mmer l ee' s car ,  

and Schr i mpf ' s i nsur er ,  Badger  Mut ual  I nsur ance Company,  

pur suant  t o Wi s.  St at .  § 895. 04.   Ri char ds al l eged t hat  Schr i mpf  

i l l egal l y pr ocur ed beer  and t hat  Zi mmer l ee' s consumpt i on of  t he 

beer  r esul t ed i n Chr i st opher  Ri char ds'  wr ongf ul  deat h.   Schr i mpf  

j oi ned Tomaki a Pr at chet ,  who pur chased t he beer  f or  Zi mmer l ee 

and Schr i mpf ,  i n t he l i t i gat i on.    

¶4 The par t i es have st i pul at ed t o t he f act s i n t hi s case.   

Event s l eadi ng t o t he acci dent  unf ol ded t he pr i or  eveni ng,  when 

Schr i mpf  and Zi mmer l ee deci ded t o " go get  some beer . "   Schr i mpf  

was empl oyed at  a West  Al l i s  r est aur ant ,  and he sai d t hat  one of  

hi s co- wor ker s,  Pr at chet ,  woul d be abl e t o pur chase t he beer  f or  

t hem because she was of - age.  

¶5 Zi mmer l ee and Schr i mpf  dr ove t oget her  t o Schr i mpf ' s 

empl oyer ,  wher e Pr at chet  was wor ki ng t hat  eveni ng.   Schr i mpf  

ent er ed and spoke wi t h Pr at chet  about  her  pur chasi ng beer  f or  

hi m and Zi mmer l ee.   Pr at chet  agr eed.   Schr i mpf  al so spoke wi t h 

anot her  co- wor ker ,  Jenni f er  Spencer ,  who i nvi t ed Schr i mpf  t o a 

par t y at  her  home t hat  eveni ng.    

                                                 
3 Pi er r i nger  v.  Hoger ,  21 Wi s.  2d 182,  124 N. W. 2d 106 

( 1963) .  

4 The par t i es st i pul at ed t hat  Ri char ds'  t ot al  damages equal  
$1, 785, 714. 29.  
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¶6 Fr om t he r est aur ant ,  Zi mmer l ee,  Schr i mpf ,  and Pr at chet  

t r avel ed t oget her  t o a near by gr ocer ,  wher e Pr at chet  pur chased 

an 18- pack of  beer  f or  Zi mmer l ee and Schr i mpf  wi t h money 

Zi mmer l ee pr ovi ded.   The t wo dr opped Pr at chet  of f  at  a bus st op 

and Zi mmer l ee and Schr i mpf  went  t hei r  separ at e ways f or  sever al  

hour s,  wi t h t he beer  r emai ni ng i n Zi mmer l ee' s car .  

¶7 Lat er  t hat  eveni ng,  Schr i mpf  and Zi mmer l ee 

r econnect ed,  and wi t h 18- pack i n t ow,  ar r i ved at  Spencer ' s par t y 

bet ween 12 mi dni ght  and 1: 00 a. m.   Whi l e Schr i mpf  dr ank " some"  

of  t he beer ,  Zi mmer l ee consumed " maybe hal f "  of  t he 18 beer s.  

¶8 At  appr oxi mat el y 7: 30 a. m. ,  t he duo l ef t  Spencer ' s 

par t y.   Schr i mpf  sat  i n t he passenger  seat ,  and Zi mmer l ee t ook 

t he wheel  of  hi s car .   They pr oceeded onl y hal f  a bl ock bef or e 

col l i di ng wi t h Chr i s Ri char ds'  vehi c l e.    

¶9 Two days bef or e t r i al  was set  t o commence,  t he par t i es 

ent er ed i nt o a set t l ement  agr eement .   By t he t er ms of  t hat  

set t l ement  agr eement ,  t he j ur y t r i al  was wai ved and t he par t i es 

agr eed t o al l ow t he ci r cui t  j udge t o deci de t he quest i on of  

whet her  Zi mmer l ee,  Schr i mpf ,  and Pr at chet  act ed i n accor dance 

wi t h a common scheme or  pl an t hat  caused damage t o Chr i s and 

Mi chel l e Ri char ds.   The ci r cui t  cour t  answer ed t hat  quest i on i n 

t he af f i r mat i ve and hel d t he par t i es j oi nt l y and sever al l y  

l i abl e f or  Ri char ds'  damages.    

¶10 Ther e i s no di sput e t hat  Zi mmer l ee was negl i gent  i n 

t he oper at i on of  hi s vehi c l e and t hat  hi s negl i gence was a cause 

of  t he acci dent  and deat h of  Chr i s Ri char ds.   Ther e i s al so no 

di sput e t hat  t he beer  was a subst ant i al  f act or  i n causi ng t he 
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acci dent  and t he deat h.   Bot h Schr i mpf  and Pr at chet  wer e 

" pr ovi der s"  of  al cohol i c bever ages t o Zi mmer l ee,  as def i ned by 

Wi s.  St at .  § 125. 035( 2)  and wer e t her ef or e negl i gent  under  Wi s.  

St at .  § 125. 07( 1) ( a) 1.    

¶11 The par t i es al so agr eed t o t he appor t i onment  of  causal  

negl i gence among t hem:   Zi mmer l ee at  72 per cent ;  Schr i mpf  at  14 

per cent ;  and Pr at chet  at  14 per cent .   The par t i es st i pul at ed t o 

Ri char ds'  damages and t hat  Schr i mpf ' s and Pr at chet ' s combi ned 

causal  negl i gence r esul t ed i n $500, 000 of  t he t ot al  damages,  or  

$250, 000 each.   Accor di ngl y,  t he par t i es agr eed t hat  Ri char ds 

was t o be pai d $250, 000,  as Schr i mpf ' s shar e of  t he t ot al  

damages,  r egar dl ess of  t he out come of  t hi s l awsui t .   I f  t he 

f i nal  cour t  deci s i on i n t hi s case concl uded t hat  t he par t i es di d 

not  act  i n accor dance wi t h a common scheme or  pl an t hat  r esul t ed 

i n Ri char ds'  damages,  Ri char ds woul d not  r ecei ve t he 14 per cent  

of  t he damages t hat  r emai ned unpai d.   I f ,  however ,  i t  was 

concl uded t hat  t he par t i es di d act  i n accor dance wi t h such 

common scheme or  pl an t hat  caused Ri char ds'  damages,  t hen 

Schr i mpf  and Pr at chet  woul d be j oi nt l y and sever al l y l i abl e t o 

Ri char ds and,  t her ef or e,  Schr i mpf ,  and t her eby Badger  Mut ual ,  

woul d be r equi r ed t o pay Ri char ds an addi t i onal  $250, 000 t o 

cover  t he r emai nder  of  t he damages.    

¶12 What  t he par t i es di sput e i s whet her  t he f or egoi ng 

st i pul at ed f act s gi ve r i se t o j oi nt  and sever al  l i abi l i t y  under  

Wi s.  St at .  § 895. 045( 2) .   The par t i es cont est  whet her  Zi mmer l ee,  

Schr i mpf ,  and Pr at chet  act ed i n accor dance wi t h a common scheme 
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or  pl an t hat  r esul t ed i n Ri char ds'  damages,  as t hose t er ms ar e 

used i n § 895. 045( 2) .  

¶13 The cour t  of  appeal s concl uded t hat  t he par t i es wer e 

not  j oi nt l y and sever al l y l i abl e under  Wi s.  St at .  § 895. 045( 2)  

f or  Ri char ds'  damages.   I t  hel d t hat ,  al t hough t he par t i es " had 

an agr eement  t o pur chase al cohol , "  t hat  agr eement  di d not  

i ncl ude Zi mmer l ee' s dr i v i ng whi l e i nt oxi cat ed,  whi ch r esul t ed i n 

t he damages.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2006 WI  App 255,  

¶27,  297 Wi s.  2d 699,  727 N. W. 2d 69.   Ri char ds pet i t i oned f or  

r evi ew,  whi ch we gr ant ed.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶14 The out come of  t hi s case hi nges on t he i nt er pr et at i on 

and appl i cat i on of  Wi s.  St at .  § 895. 045( 2) .   The i nt er pr et at i on 

and appl i cat i on of  a st at ut e ar e quest i ons of  l aw t hat  we r evi ew 

i ndependent l y,  " but  benef i t i ng f r om t he anal yses of  t he cour t  of  

appeal s and t he ci r cui t  cour t . "   Mar der  v.  Bd.  of  Regent s of  t he 

Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 

N. W. 2d 110.   

B.  The Par t i es '  Posi t i ons 

¶15 Bot h par t i es posi t  t hat  Wi s.  St at .  § 895. 045( 2)  i s 

unambi guous;  however ,  t hey of f er  di f f er i ng i nt er pr et at i ons and 

appl i cat i ons of  i t  under  t he f act s bef or e us.   Bef or e t ur ni ng t o 

a di scussi on of  t he l anguage of  t he st at ut e,  i t  i s  i nst r uct i ve 

t o r ecount  br i ef l y t he par t i es '  r espect i ve ar gument s.  
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1.  Ri char ds'  posi t i on 

¶16 Ri char ds ar gues t hat  t he par t i es agr ee t hat  Zi mmer l ee,  

Schr i mpf ,  and Pr at chet  act ed i n accor dance wi t h a common scheme 

or  pl an t o pur chase beer .   She al so asser t s t hat  t he par t i es 

agr ee t hat  " as a r esul t  of  dr i nki ng t he beer  bought  f or  

[ Zi mmer l ee]  pur suant  t o hi s and Schr i mpf ' s j oi nt  scheme and 

pl an,  Zi mmer l ee ki l l ed Mr .  Ri char ds by t he i nt oxi cat ed use of  

hi s vehi c l e. "   Fur t her ,  Ri char ds asser t s t hat  t he par t i es have 

st i pul at ed t hat  t he beer  was a subst ant i al  f act or  i n t he cause 

of  Chr i s Ri char ds'  deat h.   Ri char ds r ef er s t o Judge Fi ne' s 

di ssent  as a succi nct  pr esent at i on of  her  ar gument :   The 

st i pul at ed f act s  r equi r e t he concl usi on t hat  Chr i s Ri char ds 

" woul d not  have been ki l l ed by Zi mmer l ee i f  Zi mmer l ee had not  

been dr unk as a r esul t  of  dr i nk i ng al cohol  [ bought ]  f or  hi m by 

Pr at chet . "   Ri char ds,  297 Wi s.  2d 699,  ¶34 ( Fi ne,  J. ,  

di ssent i ng) .   Ri char ds cont ends t hat  t hose f act s evi dence a 

common scheme or  pl an t hat  f al l s wi t hi n Wi s.  St at .  § 895. 045( 2) ,  

r esul t i ng i n j oi nt  and sever al  l i abi l i t y  f or  al l  t hr ee 

def endant s.    

¶17 Fur t her mor e,  Ri char ds ar gues t hat  cannons of  st at ut or y 

i nt er pr et at i on pr ecl ude t hi s cour t ' s  consi der at i on of  t he t i t l e 

of  Wi s.  St at .  § 895. 045( 2) ,  " Concer t ed act i on, "  when 

i nt er pr et i ng t he st at ut e.   Ri char ds ar gues t hat ,  because t he 

st at ut e i s pl ai n on i t s f ace,  i t  i s  i mpr oper  f or  t he cour t  t o 

consi der  ext r i ns i c sour ces t o f aci l i t at e i t s i nt er pr et at i on,  and 

because Wi sconsi n l aw pr ovi des t hat  t i t l es of  st at ut es ar e not  
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par t  of  t he st at ut e,  t he t i t l e t o § 895. 045( 2)  i s an ext r i nsi c 

sour ce.   The i mpor t  of  Ri char ds'  ar gument  i n t hi s r egar d i s 

t wof ol d:   ( 1)  we have not  adopt ed t he concer t ed act i on t heor y of  

l i abi l i t y ,  as embodi ed i n Rest at ement  ( Second)  of  Tor t s § 876,  

even t hough i t  i s  i ncor por at ed i nt o Wi sconsi n Jur y I nst r uct i on 

1740 t hat  at t ends § 895. 045( 2) .   Ther ef or e,  t he so- cal l ed,  but  

mi snamed,  " concer t ed act i on cases"  t hat  pr edat e § 895. 045( 2)  

pr ovi de no gui dance i n i nt er pr et i ng t he st at ut e;  and ( 2)  t he 

enact ment  of  § 895. 045( 2)  di d not  al t er  t he l aw i n Wi sconsi n 

t hat  causal  negl i gence i s pr edi cat ed on whet her  an act  or  

omi ssi on i s a subst ant i al  f act or  i n causi ng har m.   Her e,  i t  was 

st i pul at ed t hat  t he beer  was a subst ant i al  f act or  i n causi ng t he 

acci dent  t hat  k i l l ed Chr i s Ri char ds.  

2.  Badger  Mut ual ' s posi t i on   

¶18 I n r esponse,  Badger  Mut ual  ar gues t hat ,  whi l e Ri char ds 

cor r ect l y asser t s t hat  t he st at ut e i s unambi guous,  Ri char ds 

never t hel ess mi sappr ehends t he s t at ut e' s meani ng.   Fi r st ,  Badger  

Mut ual  cont ends t hat  " Concer t ed act i on"  i s t he t i t l e f or  t he 

t heor y of  l i abi l i t y  descr i bed i n Wi s.  St at .  § 895. 045( 2) ,  as 

shown by t he di scussi ons i n Wi sconsi n cases.   Badger  ar gues t hat  

because t he concer t ed act i on t heor y of  l i abi l i t y  embodi ed i n 

§ 895. 045( 2)  i s t he concer t ed act i on r ef er r ed t o i n Wi sconsi n 

case l aw,  subsect i on ( 2)  r equi r es t hat  al l  par t i es have equal  

causal  negl i gence.   Consequent l y ,  because t he par t i es st i pul at ed 

t o appor t i onment  of  causal  negl i gence among Zi mmer l ee,  Schr i mpf ,  

and Pr at chet ,  t hei r  l i abi l i t y  t o Ri char ds f al l s wi t hi n 

subsect i on ( 1) ,  not  wi t hi n subsect i on ( 2)  of  § 895. 045.    



No.  2005AP2796   

 

9 
 

¶19 Second,  Badger  Mut ual  acknowl edges t hat  whi l e 

Schr i mpf ' s conduct  was a subst ant i al  f act or  i n causi ng t he 

acci dent ,  i t  di d not  al so const i t ut e concer t ed act i on,  as i s 

r equi r ed bef or e i t  f al l s  wi t hi n Wi s.  St at .  § 895. 045( 2) .   Badger  

Mut ual  cont ends t hat  t he Rest at ement  ( Second)  of  Tor t s § 876 and 

t he common l aw i n r egar d t o concer t ed act i on suppor t  i t s  

posi t i on.   Badger  Mut ual  cont ends t hat  t he common scheme or  pl an 

t o pur chase beer  di d not  damage Chr i s Ri char ds.   I t  was t he 

r eckl ess dr i v i ng whi l e i nt oxi cat ed t hat  r esul t ed i n damage t o 

Chr i s Ri char ds.   However ,  t he r eckl ess dr i v i ng was not  par t  of  a 

common scheme or  pl an i n whi ch Zi mmer l ee,  Schr i mpf ,  and Pr at chet  

par t i c i pat ed.   Accor di ngl y,  i t  concl udes t hat  Schr i mpf ' s 

l i abi l i t y  t o Ri char ds f al l s  wi t hi n t he par amet er s of  

§ 895. 045( 1) ,  not  t hose of  subsect i on ( 2) .    

C.  I nt er pr et at i on of  Wi s.  St at .  § 895. 045( 2)  

1.  Gener al  pr i nci pl es 

¶20 St at ut or y i nt er pr et at i on " begi ns wi t h t he l anguage of  

t he st at ut e. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 

( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  

612 N. W. 2d 659) .   We assume t hat  t he meani ng of  a st at ut e i s 

expr essed i n t he wor ds t he l egi s l at ur e chose.   I d. ,  ¶44.   The 

cont ext  i n whi ch t he oper at i ve l anguage appear s i s i mpor t ant  t oo 

because a st at ut e' s meani ng may be af f ect ed by t he cont ext  i n 

whi ch t he wor ds chosen by t he l egi s l at ur e ar e used.   I d. ,  ¶46.   

I f  our  f ocus on t he st at ut e' s l anguage yi el ds a pl ai n,  c l ear  

meani ng,  t hen t her e i s no ambi gui t y,  and t he st at ut e i s appl i ed 
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accor di ng t o i t s pl ai n t er ms.   I d.   I f  t he st at ut or y l anguage i s 

unambi guous,  i t  i s  unnecessar y t o consul t  ext r i nsi c sour ces t o 

f aci l i t at e i nt er pr et at i on.   I d.  

¶21 However ,  i f  a st at ut e i s " capabl e of  bei ng under st ood 

by r easonabl y wel l - i nf or med per sons i n t wo or  mor e senses[ , ] "  

t hen t he st at ut e i s ambi guous.   I d. ,  ¶47.   When a st at ut e i s 

ambi guous,  we may r esor t  t o ext r i nsi c sour ces,  such as 

l egi s l at i ve hi st or y,  t o assi st  our  under st andi ng of  t he 

st at ut e' s meani ng.   I d. ,  ¶48.  

2.  St at ut or y hi st or y 

¶22 A r evi ew of  st at ut or y hi st or y i s par t  of  a pl ai n 

meani ng anal ysi s.   I d. ,  ¶69.   St at ut or y hi st or y encompasses t he 

pr evi ousl y enact ed and r epeal ed pr ovi s i ons of  a st at ut e.   By 

anal yzi ng t he changes t he l egi s l at ur e has made over  t he cour se 

of  sever al  year s,  we may be assi st ed i n ar r i v i ng at  t he meani ng 

of  a st at ut e.   I d.   Ther ef or e,  st at ut or y hi st or y i s par t  of  t he 

cont ext  i n whi ch we i nt er pr et  t he wor ds used i n a st at ut e.   

Accor di ngl y,  we exami ne t he st at ut or y hi st or y t hat  under l i es t he 

cur r ent  ver si on of  Wi s.  St at .  § 895. 045.    

¶23 The ear l y common l aw r ul e of  cont r i but or y negl i gence 

t hat  exi st ed pr i or  t o 1931,  when t he pr edecessor  t o Wi s.  St at .  

§ 895. 045( 1)  was enact ed,  r equi r ed t hat  any cont r i but or y 

negl i gence of  a pl ai nt i f f  was a compl et e bar  t o r ecover y.   

Br ewst er  v.  Ludt ke,  211 Wi s.  344,  346,  247 N. W.  449 ( 1933) .   

Al so at  common l aw,  j oi nt  and sever al  l i abi l i t y  was t he r ul e,  

such t hat  when mul t i pl e t or t f easor s caused i nj ur y t o a pl ai nt i f f  

who was not  cont r i but or i l y  negl i gent ,  t he pl ai nt i f f  coul d 
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r ecover  hi s or  her  ent i r e damages f r om any t or t f easor .   Gr oup 

Heal t h Coop.  of  Eau Cl ai r e v.  Har t l and Ci cer o Mut .  I ns.  Co. ,  164 

Wi s.  2d 632,  634- 35,  476 N. W. 2d 302 ( Ct .  App.  1991) .    

¶24 I n 1931,  t he l egi s l at ur e est abl i shed st at ut or y 

compar at i ve negl i gence. 5  Thi s change i n t he l aw per mi t t ed a 

pl ai nt i f f  who was cont r i but or i l y  negl i gent  t o r ecover  damages i f  

hi s or  her  negl i gence was l ess t han t he negl i gence of  t he per son 

f r om whom r ecover y was sought .   Lupi e v.  Har t zhei m,  54 Wi s.  2d 

415,  416,  195 N. W. 2d 461 ( 1972) .   However ,  t he adopt i on of  

compar at i ve negl i gence di d not  change t he common l aw r ul e of  

j oi nt  and sever al  l i abi l i t y  f or  t he t or t f easor s.   Wal ker  v.  

Kr oger  Gr ocer y & Baki ng Co. ,  214 Wi s.  519,  535,  252 N. W.  721 

( 1934) .    

¶25 I n 1971,  t he l egi s l at ur e r enumber ed t he compar at i ve 

negl i gence st at ut e t o Wi s.  St at .  § 895. 045.   I t  cont i nued t o 

per mi t  a pl ai nt i f f  who was not  mor e negl i gent  t han t he def endant  

f r om whom r ecover y was sought  t o r ecover  damages,  r educed by t he 

amount  of  t he pl ai nt i f f ' s  negl i gence. 6  Once agai n,  t hi s change 

di d not  af f ect  t he common l aw r ul e of  j oi nt  and sever al  

l i abi l i t y .   Gr oup Heal t h,  164 Wi s.  2d at  637.   Ther ef or e,  i n 

sui t s i nvol v i ng mul t i pl e t or t f easor s,  a compar i son of  t he 

negl i gence of  t he pl ai nt i f f  wi t h t hat  of  any t or t f easor  

                                                 
5 Wi s.  St at .  § 331. 045 ( 1931) ;  ch.  242,  Laws of  1931.   

6 Wi s.  St at .  § 895. 045 ( 1971) ;  ch.  47,  Laws of  1971.  
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cont i nued t o be made and t he f ul l  amount  of  damages7 coul d be 

r ecover ed f r om any t or t f easor  who was mor e negl i gent  t han t he 

pl ai nt i f f ,  even t hough a second t or t f easor  may have been mor e 

negl i gent  t han t he t or t f easor  f r om whom r ecover y was sought .   

Mat t hi es v.  Posi t i ve Saf et y Mf g.  Co. ,  2001 WI  82,  ¶10,  244 

Wi s.  2d 720,  628 N. W. 2d 842.      

¶26 The cur r ent  ver si on of  Wi s.  St at .  § 895. 045 was 

cr eat ed by 1995 Wi s.  Act  17.   That  Act  amended compar at i ve 

negl i gence i n subsect i on ( 1)  and cr eat ed subsect i on ( 2) .   I n 

subsect i on ( 1) ,  t he l egi s l at ur e chose t o s i gni f i cant l y change 

t he l aw of  j oi nt  and sever al  l i abi l i t y  by l i mi t i ng t he 

c i r cumst ances under  whi ch j oi nt  and sever al  l i abi l i t y  coul d be 

appl i ed.   I d.   The r el evant  por t i on of  § 895. 045( 1)  pr ovi des:  

Compar at i ve negl i gence.   .  .  .   The negl i gence of  
t he pl ai nt i f f  shal l  be measur ed separ at el y agai nst  t he 
negl i gence of  each per son f ound t o be causal l y  
negl i gent .   The l i abi l i t y  of  each per son f ound t o be 
causal l y negl i gent  whose per cent age of  causal  
negl i gence i s l ess t han 51% i s l i mi t ed t o t he 
per cent age of  t he t ot al  causal  negl i gence at t r i but ed 
t o t hat  per son.   A per son f ound t o be causal l y 
negl i gent  whose per cent age of  causal  negl i gence i s 51% 
or  mor e shal l  be j oi nt l y and sever al l y l i abl e f or  t he 
damages al l owed.    

Under  r evi sed subsect i on ( 1) ,  a cont r i but or i l y  negl i gent  

pl ai nt i f f  i s  pr ecl uded f r om r ecover i ng mor e of  hi s or  her  

damages f r om a t or t f easor  t han t he t or t f easor ' s causal  

                                                 
7 The amount  due t he pl ai nt i f f  was al ways f i r st  r educed by 

t he per cent age of  pl ai nt i f f ' s  negl i gence.   See Mat t hi es v.  
Posi t i ve Saf et y Mf g.  Co. ,  2001 WI  82,  ¶10,  244 Wi s.  2d 720,  628 
N. W. 2d 842.  
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negl i gence bear s t o t he t ot al  causal  negl i gence.   I d.   For  t hose 

t or t f easor s,  t he common l aw r ul e of  j oi nt  and sever al  l i abi l i t y  

i s  abr ogat ed.   See i d.   Onl y  when a t or t f easor  i s at  l east  51 

per cent  causal l y negl i gent  wi l l  t he t or t f easor  be j oi nt l y and 

sever al l y l i abl e f or  al l  damages at t r i but ed t o al l  t or t f easor s 

i n t he compar i sons made under  subsect i on ( 1) .   Ther ef or e,  i n 

many cases i nvol v i ng j oi nt  t or t f easor s and a cont r i but or i l y  

negl i gent  pl ai nt i f f ,  t her e no l onger  i s j oi nt  and sever al  

l i abi l i t y .   

¶27 I n amendi ng Wi s.  St at .  § 895. 045 i n 1995,  t he 

l egi s l at ur e al so cr eat ed subsect i on ( 2) .   Thi s subsect i on 

r et ai ns t he common l aw r ul e of  j oi nt  and sever al  l i abi l i t y  i n 

t he c i r cumst ances descr i bed i n t he st at ut e.   Subsect i on ( 2)  

pr ovi des:  

Concer t ed act i on.   Not wi t hst andi ng sub.  ( 1) ,  i f  2 
or  mor e par t i es act  i n accor dance wi t h a common scheme 
or  pl an,  t hose par t i es ar e j oi nt l y and sever al l y 
l i abl e f or  al l  damages r esul t i ng f r om t hat  act i on,  
except  as pr ovi ded i n s.  895. 043( 5) . 8 

Subsect i on ( 2) ,  whi ch t he l egi s l at ur e chose t o t i t l e " Concer t ed 

act i on, "  r et ai ns t he common l aw r ul e of  j oi nt  and sever al  

l i abi l i t y ,  i f  " t hat  act i on"  i s t aken i n accor dance wi t h a common 

scheme or  pl an r esul t i ng i n damages.   However ,  whi l e 

demonst r at i ng a l egi s l at i ve choi ce t o s i gni f i cant l y r educe t he 

occasi ons wher e j oi nt  and sever al  l i abi l i t y  may be awar ded,  t he 

st at ut or y hi st or y under l y i ng § 895. 045 does not  r esol ve t he 

                                                 
8 Wi sconsi n St at .  § 895. 043( 5)  pr ovi des:   " The r ul e of  j oi nt  

and sever al  l i abi l i t y  does not  appl y t o puni t i ve damages. "  
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meani ng of  t he t er ms,  " common scheme or  pl an"  and " t hat  act i on"  

" r esul t i ng"  i n damages t hat  ar e bef or e us i n t hi s r evi ew.   Nor  

does i t  shed l i ght  on t he t i t l e of  subsect i on ( 2) ,  " Concer t ed 

act i on. "   However ,  i t  does i nf or m us t hat  t he l egi s l at ur e meant  

t o pr oscr i be t he occasi ons f or  i mposi t i on of  j oi nt  and sever al  

l i abi l i t y . 9   

3.  Ambi gui t y 

¶28 Ri char ds ur ges us t o i nt er pr et  Wi s.  St at .  § 895. 045( 2)  

such t hat  i t  appl i es t o per sons engaged i n a common scheme or  

pl an t o accompl i sh a r esul t  t hat  i n combi nat i on wi t h ot her  act s 

ul t i mat el y causes har m.   Ri char ds asser t s t hat  common l aw 

concer t ed act i on i s not  what  t he l egi s l at ur e meant  t o descr i be 

i n subsect i on ( 2) .   Badger  Mut ual  cont ends t hat  t he act i on t hat  

causes t he har m must  be under t aken t o f aci l i t at e t he common 

scheme or  pl an10 and t hat  subsect i on ( 2)  does embody common l aw 

concer t ed act i on.   These compet i ng i nt er pr et at i ons of  t he t er ms 

                                                 
9 The ami cus br i ef  of  Wi sconsi n Academy of  Tr i al  Lawyer s 

c i t es Fuchsgr uber  v.  Cust om Accessor i es,  I nc. ,  2001 WI  81,  244 
Wi s.  2d 758,  628 N. W. 2d 833,  as suppor t  f or  i t s  asser t i on t hat  
t he 1995 amendment s t o Wi s.  St at .  § 895. 045 di d not  i nt end t o 
change t he common l aw r ul e of  j oi nt  and sever al  l i abi l i t y .   
Rel i ance on Fuchsgr uber  f or  t hat  pr oposi t i on i s mi spl aced.   
Fuchsgr uber  expl ai ned t hat  a c l ai m f or  st r i ct  pr oduct s l i abi l i t y  
i s  not  a negl i gence act i on under  t he common l aw;  and t her ef or e,  
because § 895. 045( 1)  i nvol ves negl i gence,  i t  has no appl i cat i on 
t o c l ai ms of  st r i ct  pr oduct s l i abi l i t y .   I d. ,  ¶¶1–3.   

10 Badger  Mut ual ' s posi t i on i s s i mi l ar  t o t hat  of  t he cour t  
of  appeal s,  whi ch concl uded t hat  Wi s.  St at .  § 895. 045( 2)  appl i es 
t o per sons engaged i n " ' a common scheme or  pl an t o accompl i sh 
t he r esul t  t hat  i nj ur es t he pl ai nt i f f  .  .  .  . ' "   Ri char ds v.  
Badger  Mut .  I ns.  Co. ,  2006 WI  App 255,  ¶25,  297 Wi s.  2d 699,  727 
N. W. 2d 69 ( emphasi s i n or i gi nal ) .  
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and t he t i t l e of  § 895. 045( 2)  ar e bot h r easonabl e 

i nt er pr et at i ons.   They i ndi cat e t hat  t he st at ut e i s " capabl e of  

bei ng under st ood by r easonabl y wel l - i nf or med per sons i n t wo or  

mor e senses"  and i s t her ef or e ambi guous.   Kal al ,  271 Wi s.  2d 

633,  ¶47.   

¶29 When conf r ont ed wi t h an ambi guous st at ut e,  we may 

r esor t  t o ext r i nsi c sour ces t o hel p uncover  t he st at ut e' s 

meani ng.   I d. ,  ¶48.   The l egi s l at i ve hi st or y now avai l abl e t hat  

r el at es t o t he cr eat i on of  subsect i on ( 2)  of  Wi s.  St at .  

§ 895. 045 i s spar se.   However ,  t he Legi s l at i ve Ref er ence Bur eau 

Anal ysi s of  an ear l i er  ver si on of  t he 1995 changes i n § 895. 045 

t hat  wer e event ual l y enact ed st at es:    

Thi s bi l l  modi f i es t he compar at i ve negl i gence 
syst em i n sever al  ways.   The bi l l  r equi r es t hat  t he 
negl i gence of  t he pl ai nt i f f  be measur ed separ at el y 
agai nst  each of  t he j oi nt  t or t - f easor s.   Under  t hi s 
bi l l ,  a j oi nt  t or t - f easor ' s l i abi l i t y  i s  l i mi t ed t o 
t he per cent age of  t he t ot al  causal  negl i gence 
at t r i but ed t o t hat  par t y.    

 The bi l l  speci f i es t hat  t he changes i n t he r ul e 
of  j oi nt  and sever al  l i abi l i t y  do not  appl y t o par t i es 
whose concer t ed act i on r esul t s i n damages .  .  .  

Dr af t i ng Fi l e f or  1995 Wi s.  Act  17,  Anal ysi s by t he Legi s l at i ve 

Ref er ence Bur eau of  1995 S. B.  11,  Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi s.   The LRB' s anal ysi s suppor t s our  concl usi on t hat  

t he 1995 changes t o § 895. 045 wer e meant  t o s i gni f i cant l y change 

t he common l aw r ul e of  j oi nt  and sever al  l i abi l i t y  t hat  had 

appl i ed t o negl i gence act i ons i n t he past .   However ,  t he 

l egi s l at i ve hi st or y pr ovi des l i mi t ed gui dance wi t h r espect  t o 

t he st at ut or y t er ms i n subsect i on ( 2)  t hat  we must  i nt er pr et .   
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¶30 The t i t l e i s not  par t  of  a st at ut e accor di ng t o Wi s.  

St at .  § 990. 001( 6) ;  however ,  i t  may be used t o assi st  i n 

under st andi ng a st at ut e' s meani ng.   Br ennan v.  Empl oyment  

Rel at i ons Comm' n,  112 Wi s.  2d 38,  41,  331 N. W. 2d 667 ( Ct .  App.  

1983) .   We not e t hat  t he t i t l e t o Wi s.  St at .  § 895. 045( 2)  i s 

" Concer t ed act i on. "   Concer t ed act i on i s a t heor y of  l i abi l i t y  

t hat  comes f r om t he common l aw,  as do key wor ds t he l egi s l at ur e 

chose t o use i n subsect i on ( 2) ,  such as " common scheme or  pl an. "   

Accor di ngl y,  we r evi ew Wi sconsi n' s common l aw and t he l ear ned 

t r eat i ses c i t ed t her ei n f or  gui dance i n i nt er pr et i ng t he t i t l e 

and t er ms of  subsect i on ( 2) .   See,  e. g. ,  St r enke v.  Hogner ,  2005 

WI  25,  ¶¶15,  16,  19,  279 Wi s.  2d 52,  694 N. W. 2d 296 ( expl ai ni ng 

t hat  t he wor ds used by t he l egi s l at ur e i n Wi s.  St at .  § 895. 85( 3)  

der i ve i n l ar ge par t  f r om t he common l aw;  and t her ef or e,  a 

r evi ew of  t he common l aw i s hel pf ul  t o st at ut or y 

i nt er pr et at i on) .    

4.  Wi sconsi n appel l at e deci s i ons 

¶31 Four  publ i shed appel l at e opi ni ons of f er  pot ent i al  

gui dance on t he meani ng of  Wi s.  St at .  § 895. 045( 2) .   Danks v.  

St ock Bl dg.  Suppl y,  I nc. ,  2007 WI  App 8,  298 Wi s.  2d 348,  727 

N. W. 2d 846;  Br ut t i g v.  Ol sen,  154 Wi s.  2d 270,  453 N. W. 2d 153 

( Ct .  App.  1989) ;  Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 

N. W. 2d 37 ( 1984) ;  and Ogl e v.  Avi na,  33 Wi s.  2d 125,  146 N. W. 2d 

422 ( 1966) .  

¶32 Danks pr ovi des onl y t he br i ef est  i nt er pr et at i on of  

Wi s.  St at .  § 895. 045( 2) .   Ther e,  l i abi l i t y  f or  a per sonal  i nj ur y 

was at  i ssue.   Danks was i nj ur ed whi l e assi st i ng hi s super vi sor  
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l oad a t r uss ont o a t r uck bel ongi ng t o t he manuf act ur er  of  t he 

t r uss,  St ock Bui l di ng Suppl y.   Danks,  298 Wi s.  2d 348,  ¶1.   

St ock Bui l di ng Suppl y had gi ven speci f i c  wr i t t en i nst r uct i ons 

t hat  t he t r uss was not  t o be l i f t ed i n t he manner  used at  t he 

t i me of  t he acci dent .   I d. ,  ¶6.   When t he t r uss f ai l ed due t o 

t he i mpr oper  l i f t ,  i t  f el l  and Danks was i nj ur ed.   I d. ,  ¶13.    

¶33 Danks had sever al  t heor i es under  whi ch he at t empt ed t o 

i mpose l i abi l i t y  on St ock Bui l di ng Suppl y.   One of  t hose 

t heor i es was concer t ed act i on l i abi l i t y ,  i n whi ch Danks 

cont ended t hat  t he l i f t i ng of  t he t r uss was under t aken i n 

accor dance wi t h a common scheme or  pl an pur suant  t o Wi s.  St at .  

§ 895. 045( 2) .   I d. ,  ¶38.   The cour t  of  appeal s deci s i on 

concl udi ng t hat  St ock Bui l di ng Suppl y was not  l i abl e t ur ned on 

t he l ack of  an af f i r mat i ve act  of  negl i gence by St ock Bui l di ng 

Suppl y.   I d. ,  ¶22.    

¶34 However ,  Danks does i nt er pr et  Wi s.  St at .  § 895. 045( 2)  

as per t ai ni ng onl y t o t or t f easor s who t ake concer t ed act i on.   

I d. ,  ¶39.   Danks does not  di scuss t he meani ngs of  " Concer t ed 

act i on"  or  " common scheme or  pl an, "  but  i t  does not e t hat  t hose 

who act  " i n concer t "  wi l l  come wi t hi n t he par amet er s of  

subsect i on ( 2) :  

Subsect i on ( 2)  s i mpl y modi f i es subsect i on ( 1)  of  t he 
st at ut e t o pr ovi de t hat  al l  def endant s who ar e l egal l y 
r esponsi bl e f or  causi ng a pl ai nt i f f ' s  damages,  and who 
act ed i n concer t  i n so doi ng,  ar e j oi nt l y and 
sever al l y l i abl e f or  t he pl ai nt i f f ' s  damages,  
i r r espect i ve of  whet her  a gi ven def endant ' s 
appor t i oned causal  negl i gence i s l ess t han 51%.     
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I d.   Danks cont i nues t o concl ude t hat  " § 895. 045( 2)  pl ays no 

r ol e t o det er mi ne whet her  a gi ven def endant  may be hel d l i abl e. "   

I d. ,  ¶40 ( emphasi s i n or i gi nal ) .   Rat her ,  a def endant  must  be 

l i abl e bef or e subsect i on ( 2)  may be appl i ed.   I d.   St at ed 

ot her wi se,  Danks det er mi ned t hat  subsect i on ( 2)  does not  cr eat e 

a c l ai m f or  r el i ef ,  but  i nst ead appl i es onl y when a def endant  i s  

al r eady l i abl e f or  damages under  t he subst ant i ve l aw.   That  i s,  

he or  she i s causal l y negl i gent  t o a gr eat er  ext ent  t han t he 

pl ai nt i f f ;  and i n addi t i on,  he or  she par t i c i pat ed i n concer t ed 

act i on t hat  r esul t ed i n t he pl ai nt i f f ' s  damages.   I d. ,  ¶¶39- 40.   

¶35 Col l i ns pr ecedes Danks and t he 1995 r evi s i ons of  Wi s.  

St at .  § 895. 045.   Ther e we di scussed concer t ed act i on as a 

t heor y of  l i abi l i t y  and r el i ed on t he expl anat i on of  t hat  t heor y 

by Pr of essor  Pr osser .   Col l i ns,  116 Wi s.  2d at  184.   I n i t  we 

expl ai ned t hat :  

The concer t ed act i on t heor y of  l i abi l i t y  r est s 
upon t he pr i nci pl e t hat  " t hose who,  i n pur suance of  a 
common pl an or  desi gn t o commi t  a t or t i ous act ,  
act i vel y t ake par t  i n i t ,  or  f ur t her  i t  by cooper at i on 
or  r equest ,  or  who l end ai d or  encour agement  t o t he 
wr ongdoer ,  or  r at i f y and adopt  hi s act s done f or  t hei r  
benef i t ,  ar e equal l y l i abl e wi t h hi m.   Expr ess 
agr eement  i s not  necessar y,  and al l  t hat  i s  r equi r ed 
i s t hat  t her e be a t aci t  under st andi ng. "  

I d.  ( quot i ng W.  Pr osser ,  Handbook of  The Law of  Tor t s § 46,  at  

292 ( 4t h ed.  1971) ) .   However ,  we decl i ned t o appl y t he 

concer t ed act i on t heor y when t he pl ai nt i f f ,  who sought  damages 

f r om f or mer  manuf act ur er s of  t he dr ug di et hyl st i l best r ol  ( DES)  

t hat  caused an aggr essi ve f or m of  cer vi cal  cancer ,  coul d not  
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i dent i f y t he speci f i c  manuf act ur er  of  t he DES t hat  was t aken by 

her  mot her .   I d.  at  186.    

¶36 Col l i ns expl ai ned t hat  t he concer t ed act i on t heor y 

r equi r ed an agr eement  among t he par t i es.   I d.  at  185.   The 

al l egat i on of  Col l i ns was t hat  t he " def endant s f ai l ed t o 

adequat el y t est  [ DES]  or  t o gi ve suf f i c i ent  war ni ng[ s]  of  i t s  

danger s. "   I d.   We not ed t hat  t her e had been " a subst ant i al  

amount  of  par al l el  act i on by t he def endant s i n pr oduci ng and 

mar ket i ng DES"  but  t hat  act i v i t y  di d not  " r i se t o t he l evel  of  

' act i ng i n concer t . ' "   I d.   We so concl uded because t her e was no 

agr eement  t hat  t he t est i ng and war ni ngs woul d be i nadequat e,  and 

i t  was t hat  t ype of  " agr eement "  t hat  woul d have been r equi r ed t o 

show concer t ed act i on caused t he pl ai nt i f f ' s  har m.   I d.   

¶37 Col l i ns i s hel pf ul  t o our  anal ys i s.   For  exampl e,  t he 

speci f i c i t y of  t he subj ect  mat t er  of  t he common pl an i n Col l i ns 

t hat  we concl uded was necessar y t o suppor t  t he concer t ed act i on 

t heor y of  l i abi l i t y  i s  i mpor t ant  t o our  consi der at i on of  t he 

speci f i c i t y of  t he subj ect  mat t er  of  t he common pl an at  i ssue i n 

t he case bef or e us.   That  i s,  t he act i on t hat  har med Col l i ns 

must  have been t hat  whi ch was under t aken t o f ur t her  t he dr ug 

compani es'  agr eement .   I d.   I n addi t i on,  Col l i ns equat ed 

" concer t ed act i on, "  t he t i t l e of  Wi s.  St at .  § 895. 045( 2)  wi t h 

" pur suance of  a common pl an, "  t er ms empl oyed i n t he t ext  of  

subsect i on ( 2) .   I d.  at  184.    

¶38 Br ut t i g al so t ackl ed t he t opi c  of  concer t ed act i on.   

Ther e t he pl ai nt i f f ,  Br i an Br ut t i g who was a mi nor ,  and t wo 

f r i ends,  al so mi nor s,  engaged i n a game of  " snowmobi l e t ag. "   
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Br i an was i nj ur ed and r ecover y was deni ed because hi s l i abi l i t y  

was gr eat er  t han t hat  of  ei t her  of  t he ot her  t wo t or t f easor s.   

Br ut t i g,  154 Wi s.  2d at  273.   On appeal ,  Br i an ar gued t hat  he 

and t he t wo def endant s wer e equal l y negl i gent  " because t he t ag 

game cr eat ed a s i t uat i on of  mut ual  st i mul at i on wher e t he 

negl i gence of  each par t i c i pant  [ was]  ent i r el y i nt er r el at ed wi t h 

t hat  of  t he ot her s and t her ef or e each shoul d be char ged wi t h t he 

causal  negl i gence of  t he ot her . "   I d.  at  280.   The cour t  of  

appeal s r ecogni zed t he ar gument  as t he t heor y of  concer t ed 

act i on l i abi l i t y  i n whi ch " t he j ur y woul d not  be per mi t t ed t o 

appor t i on damages. "   I d.  ( c i t i ng W.  Pr osser ,  Handbook of  The Law 

of  Tor t s § 46,  at  291 ( 4t h ed.  1971) ) .    

¶39 The cour t  of  appeal s not ed t hat  t he concer t ed act i on 

t heor y of  l i abi l i t y  has never  been " expl i c i t l y  adopt ed"  i n 

Wi sconsi n.   I d.  at  280.   I t  al so not ed t hat  Br i an had not  r ai sed 

t hi s t heor y of  l i abi l i t y  i n t he c i r cui t  cour t .   Ther ef or e,  i t  

r ej ect ed hi s ar gument  t o appl y i t  on appeal .    I d.  at  281.    

¶40 Br ut t i g' s di scussi on i s hel pf ul ,  as i t  r evi ews Br i an' s 

c l ai m t hat  t he t hr ee boys " act ed i n concer t , "  whi ch t er ms ar e 

s i mi l ar  t o t he t i t l e of  subsect i on ( 2) :   " Concer t ed act i on. "   

Br ut t i g acknowl edges t hat  t he t heor y t hat  Br i an i s pr of f er i ng i s 

" a separ at e t heor y of  l i abi l i t y ,  t hat  of  ' concer t ed act i on. ' "   

I d.  at  280.   Thi s i s s i gni f i cant  because Wi s.  St at .  § 895. 045( 2)  

r equi r es pr oof  of  a separ at e t heor y of  l i abi l i t y  f or  one who may 

al r eady be a t or t f easor  under  subsect i on ( 1) ,  i n or der  t o accor d 

j oi nt  and sever al  l i abi l i t y .   Danks,  298 Wi s.  2d 348,  ¶39.   That  

i s,  subsect i on ( 2)  r equi r es a pl ai nt i f f  t o pr ove t hat  t he 
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t or t f easor  act ed " i n accor dance wi t h a common scheme or  pl an"  

and al so t hat  t he common scheme or  pl an t he t or t f easor  act ed i n 

accor dance wi t h r esul t ed i n damages.   I d.   Subsect i on ( 2)  i s not  

appl i cabl e i n ever y case wher e j oi nt  t or t f easor s ar e pr esent .  

¶41 Our  r evi ew of  Wi sconsi n case l aw t hat  t ouches on t he 

concer t ed act i on t heor y of  l i abi l i t y  concl udes wi t h Ogl e.   I n 

Ogl e,  we hel d t hat  bot h negl i gent  par t i c i pant s i n a " dr ag r ace"  

wer e equal l y l i abl e f or  a f at al  col l i s i on r esul t i ng f r om t hei r  

negl i gence,  even t hough onl y one of  t he t or t f easor s st r uck a 

t hi r d aut omobi l e causi ng i nj ur y.   Ogl e,  33 Wi s.  2d at  135.   

¶42 I n Ogl e,  t wo car s wer e r aci ng at  a hi gh r at e of  speed 

i n t he same di r ect i on down a hi ghway,  when t he l ead car  col l i ded 

wi t h t he pl ai nt i f f ' s  car .   I d.  at  128- 30.   I n hol di ng bot h 

def endant s equal l y l i abl e f or  t he col l i s i on wi t hout  speci f i cal l y 

r ef er enci ng " concer t ed act i on, "  we appl i ed t he pr i nci pl es of  

concer t ed act i on:   

We t hi nk when t her e i s an under st andi ng t o r each 
a common dest i nat i on and i n doi ng so i l l egal  speed i s 
used and t he car s ar e dr i ven so cl osel y t oget her  as t o 
be pr act i cal l y i n t andem,  or  t o const i t ut e a uni t ,  
t hat  we have a s i t uat i on of  mut ual  st i mul at i on wher e 
t he negl i gence of  each par t i c i pant  i s so r el at ed t o 
t he negl i gence of  t he ot her  par t i c i pant s t hat  t he 
par t i c i pant s shoul d each be char geabl e wi t h t he causal  
negl i gence of  t he ot her  as t o speed and t hei r  
per cent age of  causal  negl i gence shoul d be equal .  

I d.  at  135.   The mut ual  agr eement  t o use excessi ve speed t o 

r each an agr eed upon dest i nat i on f or med t he basi s f or  t he 

t or t f easor s '  concer t ed act i on.   I d.   



No.  2005AP2796   

 

22 
 

¶43 Thi s cour t  went  on t o expl ai n i n Ogl e t hat  t he usual  

r ul e of  appor t i oni ng causal  negl i gence bet ween t or t f easor s whose 

negl i gence combi ned or  concur r ed i n causi ng i nj ur y does not  

appl y wi t h " mut ual  f aul t "  f or  t he i nj ur y t hat  occur r ed.   I d.   

Rat her ,  t he t or t f easor s i n Ogl e each assumed t he f aul t  of  t he 

ot her  and causal  negl i gence was appor t i oned equal l y bet ween 

t hem.   I d.   Badger  Mut ual  ar gues t hat  t he concept  of  equal  f aul t  

f or  t or t f easor s i n concer t ed act i ons i s s i gni f i cant  t o t he case 

bef or e us because t he par t i es have agr eed t o appor t i oned causal  

negl i gence.   Ri char ds mai nt ai ns i t  has no r el evancy.  

5.  Lear ned t r eat i ses 

¶44 Because di scussi ons of  t he concer t ed act i on t heor y of  

l i abi l i t y  i n Pr of essor  Pr osser ' s The Law of  Tor t s,  as wel l  as 

t hose pr ovi ded by The Rest at ement  ( Second)  of  Tor t s,  ar e so 

pr omi nent  i n t he cases t hat  di scuss t he concer t ed act i on t heor y 

of  l i abi l i t y ,  we r evi ew t hose l ear ned t r eat i ses as wel l ,  bef or e 

i nt er pr et i ng and appl y i ng Wi s.  St at .  § 895. 045( 2) .   Pr osser ' s  

expl anat i on of  t he hi st or i c cont ext  of  t he concer t ed act i on 

t heor y of  l i abi l i t y  i s  hel pf ul .   I t  pr ovi des:  

The or i gi nal  meani ng .  .  .  was t hat  of  v i car i ous 
l i abi l i t y  f or  concer t ed act i on.   Al l  per sons who act ed 
i n concer t  t o commi t  a t r espass,  i n pur suance of  a 
common desi gn,  wer e hel d l i abl e f or  t he ent i r e r esul t .   
I n such a case t her e was a common pur pose,  wi t h mut ual  
ai d i n car r y i ng i t  out ;  i n shor t ,  t her e was a j oi nt  
ent er pr i se,  so t hat  " al l  comi ng t o do an unl awf ul  act ,  
and of  one par t y ,  t he act  of  one i s t he act  of  al l  of  
t he same par t y  bei ng pr esent . "   Each was t her ef or e 
l i abl e f or  t he ent i r e damage done .  .  .  .   [ S] i nce 
each was l i abl e f or  al l ,  t he j ur y woul d not  be 
per mi t t ed t o appor t i on t he damages.  
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W.  Page Keet on,  Pr osser  and Keet on on The Law of  Tor t s § 46,  at  

322- 23 ( 5t h ed.  1984)  ( quot ed ci t at i ons omi t t ed) .   Thi s hi st or i c 

f r amewor k f or  concer t ed act i on i s hel pf ul  t o our  under st andi ng 

of  t he mut ual i t y  of  agr eement  t hat  i s  necessar y i n or der  t o have 

a common scheme or  pl an under  t he concer t ed act i on t heor y of  

l i abi l i t y ,  as wel l  as t o under st andi ng t he st at ut or y t er ms used 

t o expr ess t he concer t ed act i on t heor y of  l i abi l i t y .    

¶45 Sect i on 876 of  t he Rest at ement  ( Second)  of  Tor t s i s 

al so hel pf ul .   I t  pr ovi des:    

Per sons Act i ng i n Concer t  

For  har m r esul t i ng t o a t hi r d per son f r om t he 
t or t i ous conduct  of  anot her ,  one i s subj ect  t o 
l i abi l i t y  i f  he 

( a)  does a t or t i ous act  i n concer t  wi t h t he 
ot her  or  pur suant  t o a common desi gn wi t h hi m,  or  

( b)  knows t hat  t he ot her ' s conduct  const i t ut es a 
br each of  dut y and gi ves subst ant i al  assi st ance or  
encour agement  t o t he ot her  so t o conduct  hi msel f ,  or  

( c)  gi ves subst ant i al  assi st ance t o t he ot her  i n 
accompl i shi ng a t or t i ous r esul t  and hi s own conduct ,  
separ at el y consi der ed,  const i t ut es a br each of  dut y t o 
t he t hi r d per son.  

Comment  on Cl ause ( a) :   Par t i es ar e act i ng i n 
concer t  when t hey act  i n accor dance wi t h an agr eement  
t o cooper at e i n a par t i cul ar  l i ne of  conduct  or  t o 
accompl i sh a par t i cul ar  r esul t .   The agr eement  need 
not  be expr essed i n wor ds and may be i mpl i ed and 
under st ood t o ex i st  f r om t he conduct  i t sel f .   Whenever  
t wo or  mor e per sons commi t  t or t i ous act s i n concer t ,  
each becomes subj ect  t o l i abi l i t y  f or  t he act s of  t he 
ot her s,  as wel l  as f or  hi s own act s.   The t heor y of  
t he ear l y common l aw was t hat  t her e was a mut ual  
agency of  each t o act  f or  t he ot her s,  whi ch made al l  
l i abl e f or  t he t or t i ous act s of  any one.   
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Rest at ement  ( Second)  of  Tor t s § 876,  at  315- 16 ( 1979) .   The 

Comment  t o Cl ause ( a)  i s par t i cul ar l y hel pf ul  i n i t s descr i pt i on 

of  mut ual  agency and t hat  i t  was mut ual  agency t hat  made al l  t he 

act or s l i abl e f or  one anot her ' s t or t i ous act s.  

¶46 Fr om our  r evi ew of  Wi sconsi n cases and l ear ned 

t r eat i ses,  wher ei n pr i nci pl es of  concer t ed act i on ar e di scussed,  

t er ms si mi l ar  t o t hose i n Wi s.  St at .  § 895. 045( 2)  ar e empl oyed 

and t he concer t ed act i on t heor y of  l i abi l i t y  i s  expl ai ned,  we 

concl ude t hat  § 895. 045( 2)  i s t he codi f i cat i on of  t he concer t ed 

act i on t heor y of  l i abi l i t y .   The st at ut e i s consi st ent  wi t h t he 

concer t ed act i on t heor y as expl ai ned by Wi sconsi n cour t s11 and i n 

l ear ned t r eat i ses such as Pr osser ' s The Law of  Tor t s and t he 

Rest at ement  ( Second)  of  Tor t s § 876.   Our  deci s i on i n t hi s 

                                                 
11 The under st andi ng of  concer t ed act i on l i abi l i t y  as 

expl ai ned by Wi sconsi n appel l at e cour t s i s cons i st ent  wi t h t he 
di scussi ons by New Yor k appel l at e cour t s.   For  exampl e,  
Bl akesl ee v.  Wadswor t h,  37 A. D. 3d 1021 ( N. Y.  App.  Di v.  2007) ,  
bases t he concer t ed act i on t heor y as appl i ed i n New Yor k on 
Pr of essor  Pr osser ' s ar t i cul at i on of  i t ,  as was quot ed by t he 
Wi sconsi n Supr eme Cour t  i n Col l i ns.   The New Yor k cour t s expl ai n 
t hat  i n or der  t o est abl i sh concer t ed act i on l i abi l i t y ,  " t her e 
must  have been an expl i c i t  or  i mpl i c i t  agr eement "  on t he par t  of  
al l  al l eged wr ongdoer s.   Bl akesl ee,  37 A. D. 3d at  1023 ( emphasi s 
i n or i gi nal ) .   Mor eover ,  i t  i s  " ' essent i al  t hat  each def endant  
char ged wi t h act i ng i n concer t  [ has]  act ed t or t i ousl y and t hat  
one of  t he def endant s commi t t ed an act  i n pur suance of  t he 
agr eement  whi ch const i t ut es a t or t . ' "   Canavan v.  Gal uski ,  2 
A. D. 3d 1039,  1041 ( N. Y.  App.  Di v.  2003)  ( quot i ng Rast el l i  v .  
Goodyear  Ti r e & Rubber ,  591 N. E. 2d 222,  224 ( N. Y.  1992) ) .   Mer e 
" ' [ p] ar al l el  act i v i t y,  wi t hout  mor e,  i s i nsuf f i c i ent  t o 
est abl i sh t he agr eement  el ement  necessar y t o mai nt ai n a 
concer t ed act i on c l ai m. ' "   I d.  ( quot i ng Hymowi t z v.  El i  Li l l y  & 
Co. ,  539 N. E. 2d 1069,  1074- 75 ( N. Y.  1989) ) .   
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r egar d i s suppor t ed by t hose who consi der ed t hi s quest i on when 

dr af t i ng t he Wi sconsi n Ci v i l  Jur y I nst r uct i on 1740. 12     

¶47 Our  concl usi on t hat  Wi s.  St at .  § 895. 045( 2)  i s t he 

codi f i cat i on of  t he concer t ed act i on t heor y of  l i abi l i t y  does 

not  change Wi sconsi n l aw i n r egar d t o whet her  t he act i ons of  a 

t or t f easor  wer e a subst ant i al  f act or  i n causi ng har m sust ai ned 

by anot her .   Thi s i s so because i n or der  t o f i t  wi t hi n t he 

par amet er s of  § 895. 045( 2) ,  a t or t f easor  must  al r eady be 

causal l y negl i gent  under  subst ant i ve l aw.   Danks,  298 Wi s.  2d 

348,  ¶39.   One i s causal l y negl i gent  when hi s or  her  conduct  i s 

a subst ant i al  f act or  i n causi ng i nj ur y t o anot her .   Johnson v.  

Mi ser i cor di a Cmt y.  Hosp. ,  97 Wi s.  2d 521,  561,  294 N. W. 2d 501 

( Ct .  App.  1980) .   Accor di ngl y,  under  our  i nt er pr et at i on of  

§ 895. 045( 2) ,  a per son who i s causal l y negl i gent  wi t h r egar d t o 

a r ecover i ng pl ai nt i f f  wi l l  have pr opor t i onat e l i abi l i t y  under  

§ 895. 045( 1) ,  unl ess somet hi ng mor e i s pr oved about  t hat  

t or t f easor ' s conduct  t hat  wi l l  br i ng i t  wi t hi n t he pur vi ew of  

subsect i on ( 2) .   Danks,  298 Wi s.  2d 348,  ¶39.    

6.  Appl i cat i on of  Wi s.  St at .  § 895. 045( 2)    

¶48 Ther e ar e t wo possi bl e scenar i os under  t he st i pul at ed 

f act s and t he ar gument s made by Ri char ds wher ei n she seeks t o 

hol d Schr i mpf  j oi nt l y and sever al l y l i abl e under  Wi s.  St at .  

§ 895. 045( 2)  f or  her  damages:   ( 1)  Zi mmer l ee,  Schr i mpf ,  and 

                                                 
12 Wi sconsi n Ci v i l  Jur y I nst r uct i on 1740 quot es § 876 of  t he 

Rest at ement  ( Second)  of  Tor t s as wel l  as t he " Comment  t o Cl ause 
( a) "  of  t hat  sect i on.   Mor eover ,  t he i nst r uct i on quot es Col l i ns 
v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 N. W. 2d 37 ( 1984)  i n i t s 
descr i pt i on of  concer t ed act i on.  
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Pr at chet  act ed i n accor dance wi t h a common scheme or  pl an t o 

pr ocur e beer  and t hat  act i on r esul t ed i n her  damages;  or  ( 2)  

Zi mmer l ee and Schr i mpf  act ed i n accor dance wi t h a common scheme 

or  pl an t o dr i nk t o i nt oxi cat i on and t hen dr i ve and t hat  act i on 

r esul t ed i n her  damages.   Al t hough Ri char ds i nt er weaves t hese 

t wo scenar i os,  we wi l l  exami ne t hem i ndependent l y.    

¶49 Concer t ed act i on l i abi l i t y  i s  a separ at e t heor y of  

l i abi l i t y  t hat  does not  appl y t o al l  who ar e pr oved t o be 

causal l y negl i gent .   Danks,  298 Wi s.  2d 348,  ¶40;  see Br ut t i g,  

154 Wi s.  2d at  280;  W.  Page Keet on,  Pr osser  and Keet on on t he 

Law of  Tor t s § 46,  at  322- 23 ( 5t h ed.  1984) .   Somet hi ng mor e 

t han causal  negl i gence i s r equi r ed bef or e t he act i ons of  a 

t or t f easor  wi l l  come wi t hi n t he par amet er s of  Wi s.  St at .  

§ 895. 045( 2) .   Danks,  298 Wi s.  2d 348,  ¶40.   Concer t ed act i on 

must  be pr oved.   

¶50 Ther e ar e t hr ee f act ual  pr edi cat es necessar y t o 

pr ovi ng concer t ed act i on:   Fi r st ,  t her e must  be an expl i c i t  or  

t aci t  agr eement  among t he par t i es t o act  i n accor dance wi t h a 

mut ual l y agr eed upon scheme or  pl an.   See Col l i ns,  116 Wi s.  2d 

at  185.   Par al l el  act i on,  wi t hout  mor e,  i s i nsuf f i c i ent  t o show 

a common scheme or  pl an.   I d.   Second,  t her e must  be mut ual  act s 

commi t t ed i n f ur t her ance of  t hat  common scheme or  pl an t hat  ar e 

t or t i ous act s.   See Ogl e,  33 Wi s.  2d at  135.   Thi r d,  t he 

t or t i ous act s t hat  ar e under t aken t o accompl i sh t he common 

scheme or  pl an must  be t he act s t hat  r esul t  i n damages.   See 

Col l i ns,  116 Wi s.  2d at  184- 85.    
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¶51 I n r egar d t o t he act i ons of  Zi mmer l ee,  Schr i mpf ,  and 

Pr at chet ,  i t  i s undi sput ed t hat  t hey agr eed t o pur chase beer .   

When Schr i mpf  asked Pr at chet  t o pur chase beer  and Zi mmer l ee 

dr ove her  t o t he gr ocer y and gave her  t he money t hat  she used t o 

pur chase t he beer ,  t hey act ed " i n accor dance wi t h a common 

scheme or  pl an. "   Thei r  pr ocur ement  of  beer  was t or t i ous.   Wi s.  

St at .  §§ 125. 035( 4) ( b) ;  125. 07( 1) .   However ,  af t er  t hat  

pur chase,  Pr at chet  had not hi ng f ur t her  t o do wi t h t he beer .   She 

t ook a bus t o an unnamed l ocat i on.   Zi mmer l ee and Schr i mpf  

became par al l el  act or s.   Zi mmer l ee and Schr i mpf  separ at ed,  wi t h 

Zi mmer l ee keepi ng t he beer  i n hi s car .   The scheme or  pl an t hat  

was common t o t hese t hr ee def endant s had been compl et ed.   

Ri char ds had suf f er ed no damages because of  act i ons t aken t o 

f ur t her  t hat  common pl an.   Somet hi ng mor e was r equi r ed.   

Ther ef or e,  t he pur chase of  beer  i s i nsuf f i c i ent  t o show 

concer t ed act i on,  and t o cause Schr i mpf ' s conduct  t o f al l  wi t hi n 

Wi s.  St at .  § 895. 045( 2) .    

¶52 I n r egar d t o concl udi ng t hat  t her e was concer t ed 

act i on bet ween Zi mmer l ee and Schr i mpf  r esul t i ng i n Zi mmer l ee' s  

dr i nki ng unt i l  i nt oxi cat ed and t hen dr i v i ng,  cer t ai nl y,  t he 

consumpt i on of  t he beer  t o t he poi nt  of  i nt oxi cat i on and 

Zi mmer l ee' s dr i v i ng whi l e i nt oxi cat ed r esul t ed i n Ri char ds'  

damages.   Mor eover ,  t he dr i nki ng by Zi mmer l ee and Schr i mpf  was 

t or t i ous because t hey wer e bot h under  age.   Wi s.  St at .  

§ 125. 07( 4) ( b) .   However ,  t her e i s not hi ng i n t he r ecor d t o show 

t hat  t hei r  dr i nki ng was not  mer el y par al l el  conduct  and t hat  

Zi mmer l ee and Schr i mpf  di d not  have a common scheme or  pl an t o 
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dr i nk unt i l  i nt oxi cat ed and t hen t o dr i ve.   Accor di ngl y,  

Schr i mpf ' s conduct  does not  br i ng hi m wi t hi n t he par amet er s of  

Wi s.  St at .  § 895. 045( 2) . 13  

¶53 I n addi t i on,  pur suant  t o t he par t i es '  st i pul at i on,  

Zi mmer l ee was 72 per cent  causal l y negl i gent  i n t he deat h of  

Chr i s Ri char ds;  Schr i mpf  was 14 per cent  causal l y negl i gent ,  and 

Pr at chet  was 14 per cent  causal l y negl i gent .   The appor t i oned 

negl i gence her e r ef l ect s Schr i mpf ' s and Pr at chet ' s r espect i ve 

sever al  l i abi l i t y .   However ,  wi t h a concer t ed act i on t heor y of  

l i abi l i t y ,  each par t y assumes t he causal  negl i gence of  t he ot her  

so t hat  al l  ar e equal l y l i abl e.   See Ogl e,  33 Wi s.  2d at  135.   

Ther ef or e,  t he par t i es '  st i pul at i on t o di f f er i ng per cent ages of  

causal  negl i gence f ur t her  suppor t s our  concl usi on t hat  Ri char ds'  

i nj ur y was not  t he r esul t  of  concer t ed act i on.   

¶54 I n sum,  we r each t he f ol l owi ng concl usi ons:   ( 1)  

Zi mmer l ee,  Schr i mpf ,  and Pr at chet  act ed i n accor dance wi t h a 

common scheme or  pl an t o pr ocur e al cohol ,  but  s i nce t he act i on 

under t aken t o accompl i sh t hat  common scheme or  pl an was not  t he 

act  t hat  r esul t ed i n Ri char ds'  damages,  Wi s.  St at .  § 895. 045( 2)  

                                                 
13 Schr i mpf ' s i nvol vement  wi t h Zi mmer l ee af t er  t he par t i es 

pur chased t he beer  r esembl es t he i nvol vement  of  t he def endant s 
i n Bl akesl ee.   Ther e,  t he dr i ver s of  t wo vehi cl es al t er nat el y 
changed l anes on a hi ghway,  and t he r ear  dr i ver  cr ashed af t er  
di ppi ng hi s t i r es ont o t he r i ght - hand shoul der  of  t he hi ghway.   
Bl akesl ee,  37 A. D. 3d at  1022.   The cour t  hel d t hat  t her e was 
i nsuf f i c i ent  pr oof  t o hol d t he dr i ver s j oi nt l y and sever al l y  
l i abl e under  a concer t ed act i on t heor y of  l i abi l i t y  because t he 
r ecor d di d not  demonst r at e t hat  t he dr i ver s had an expr ess or  
i mpl i ed agr eement  t o engage i n a " passi ng cont est . "   I d.  at  
1022- 23.  
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i s i nappl i cabl e and t her ef or e Schr i mpf  i s not  j oi nt l y and 

sever al l y l i abl e;  and ( 2)  t he act i on t hat  di d r esul t  i n 

Ri char ds'  damages was Zi mmer l ee' s dr i nki ng unt i l  he was 

i nt oxi cat ed and hi s subsequent  deci s i on t o dr i ve whi l e 

i nt oxi cat ed,  but  s i nce t hi s act i on was not  t aken i n accor dance 

wi t h a common scheme or  pl an,  § 895. 045( 2)  i s agai n i nappl i cabl e 

and t her ef or e Schr i mpf  i s not  j oi nt l y and sever al l y l i abl e i n 

t hat  cont ext  as wel l .     

I I I .   CONCLUSI ON 

¶55 We concl ude as f ol l ows:   ( 1)  Wi s.  St at .  § 895. 045( 2)  

i s t he l egi s l at i ve codi f i cat i on of  t he concer t ed act i on t heor y 

of  l i abi l i t y ;  ( 2)  t he damages i n t hi s case r esul t ed f r om t he 

consumpt i on of  beer  t o t he poi nt  of  i nt oxi cat i on and t he 

subsequent  deci s i on t o dr i ve whi l e i nt oxi cat ed;  and ( 3)  al t hough 

Rober t  Zi mmer l ee,  Davi d Schr i mpf ,  and Tomaki a Pr at chet  act ed " i n 

accor dance wi t h a common scheme or  pl an"  t o pr ocur e beer ,  t hey 

di d not  so act  i n consumi ng beer  t o t he poi nt  of  i nt oxi cat i on 

and i n t he subsequent  act  of  dr i v i ng whi l e i nt oxi cat ed,  and,  

t her ef or e,  Davi d Schr i mpf  i s not  j oi nt l y and sever al l y l i abl e 

under  § 895. 045( 2)  f or  t he deat h of  Chr i s Ri char ds.   

Accor di ngl y,  Badger  Mut ual  I nsur ance Company i s r el i eved f r om 

maki ng any f ur t her  payment  t o Mi chel l e Ri char ds.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶56 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The i ssue 

pr esent ed i s whet her  t he def endant s Schr i mpf  and Pr at chet  ar e 

j oi nt l y and sever al l y l i abl e under  Wi s.  St at .  § 895. 045( 2)  f or  

t hei r  combi ned 28 per cent  causal  negl i gence f or  t he pl ai nt i f f ' s  

i nj ur y.   These t wo engaged i n a common scheme or  pl an t o pr ocur e 

al cohol  f or  an under age dr i nker  ( Zi mmer l ee,  t he dr i ver - def endant  

wi t h 72 per cent  causal  negl i gence)  who became i nt oxi cat ed and 

caused damage t o an i nnocent  t hi r d par t y ( t he pl ai nt i f f )  by t he 

i nt oxi cat ed use of  a mot or  vehi c l e.   I n ot her  wor ds,  t he i ssue 

i s whet her  Schr i mpf  i s l i abl e t o t he pl ai nt i f f  not  onl y f or  t he 

damages at t r i but ed t o hi s causal  negl i gence but  al so f or  t he 

damages at t r i but ed t o Pr at chet ' s causal  negl i gence.    

¶57 I  agr ee wi t h Judge Fi ne' s shor t ,  s i mpl e and cogent  

di ssent  i n t he cour t  of  appeal s .   Judge Fi ne wr ot e t hat  Wi s.  

St at .  § 895. 045( 2)  i s pl ai n and unambi guous and shoul d be 

appl i ed accor di ng t o i t s t ext ;  i t  shoul d be appl i ed as enact ed 

by t he l egi s l at ur e,  not  as r ewr i t t en by t he cour t .    

 ¶58 I  agr ee wi t h Judge Fi ne t hat  t he cour t  of  appeal s '  

maj or i t y opi ni on " over l y compl i cat ed a s i mpl e mat t er  by 

at t empt i ng t o r ead t he t ea l eaves of  cases and concept s t hat  ar e 

not  on poi nt  .  .  .  . " 1  Thi s same cr i t i c i sm appl i es t o t he 

maj or i t y opi ni on by t hi s cour t ,  whi ch l ar gel y adopt s t he 

r easoni ng of  t he maj or i t y opi ni on i n t he cour t  of  appeal s.    

¶59 The pl ai n l anguage of  Wi s.  St at .  § 895. 045( 2)  i s t hat  

par t i es act i ng i n accor dance wi t h a common scheme or  pl an ar e 

                                                 
1 Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2006 WI  App 255,  ¶35,  

297 Wi s.  2d 699,  727 N. W. 2d 69 ( Fi ne,  J. ,  di ssent i ng) .  
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j oi nt l y and sever al l y l i abl e t o t he pl ai nt i f f  f or  al l  t he 

damages r esul t i ng t o t he pl ai nt i f f  f r om t hat  common scheme or  

pl an.   Wi sconsi n St at .  § 895. 045( 2)  pr ovi des i n f ul l  as f ol l ows:  

(2) Concerted action. Not wi t hst andi ng sub.  ( 1) ,  i f  2 
or  mor e par t i es act  i n accor dance wi t h a common scheme 
or  pl an,  t hose par t i es ar e j oi nt l y and sever al l y 
l i abl e f or  al l  damages r esul t i ng f r om t hat  act i on,  
except  as pr ovi ded i n s.  895. 043( 5) .  

¶60 The par t i es,  t he c i r cui t  cour t ,  and t he maj or i t y 

opi ni on2 agr ee t hat  Schr i mpf  and Pr at chet  act ed i n accor dance 

wi t h a common scheme or  pl an t o pr ocur e al cohol  bever ages f or  

t he under age dr i ver  i n t he pr esent  case.   Fur t her mor e,  t he 

par t i es,  t he c i r cui t  cour t ,  and t he maj or i t y opi ni on3 agr ee t hat  

Schr i mpf  and Pr at chet ' s pr ocur ement  of  t he al cohol  was t or t i ous.   

Schr i mpf  and Pr at chet  st i pul at ed t hat  each was a " pr ovi der "  of  

al cohol  bever ages t o t he under age dr i ver  f or  pur poses of  Wi s.  

St at .  § 125. 035( 4) ,  t hat  i s ,  t hat  t hey each " pr ocur e[ d]  al cohol  

bever ages f or  .  .  .  an under age per son i n vi ol at i on of  s.  

125. 07( 1) ( a) . " 4   

                                                 
2 See maj or i t y op. ,  ¶51.  

3 See maj or i t y op. ,  ¶10.  

4 Wi sconsi n St at .  § 125. 035( 4) ( a)  pr ovi des i n f ul l  as 
f ol l ows:  

I n t hi s subsect i on,  " pr ovi der "  means a per son,  
i ncl udi ng a l i censee or  per mi t t ee,  who pr ocur es 
al cohol  bever ages f or  or  sel l s,  di spenses or  gi ves 
away al cohol  bever ages t o an under age per son i n 
v i ol at i on of  s.  125. 07( 1) ( a) .  



No.   2005AP2796. ssa 

 

3 
 

¶61 The par t i es,  t he c i r cui t  cour t ,  and t he maj or i t y 

opi ni on5 al so agr ee t hat  Schr i mpf  and Pr at chet ' s  pr ocur ement  of  

t he al cohol  caused damages t o t he pl ai nt i f f .   Schr i mpf  and 

Pr at chet  st i pul at ed t hat  each was " causal l y negl i gent "  wi t h 

r espect  t o t he pl ai nt i f f ' s  damages.   Schr i mpf  and Pr at chet  

st i pul at ed t hat  t hei r  combi ned negl i gence caused 28 per cent  of  

t he t ot al  damages suf f er ed by t he pl ai nt i f f . 6   

¶62 Under  t hese ci r cumst ances,  t he pl ai n l anguage of  Wi s.  

St at .  § 895. 045( 2)  per mi t s onl y  one r esul t :  I t  pr ovi des t hat  

Schr i mpf  and Pr at chet  shal l  be j oi nt l y and sever al l y l i abl e f or  

" al l "  damages r esul t i ng f r om t hei r  common scheme or  pl an t o 

pr ocur e al cohol  f or  t he under age dr i ver .   No one di sput es t hat  

                                                                                                                                                             
Schr i mpf  and Pr at chet ' s act  of  pr ocur ement  was pr oscr i bed 

by Wi s.  St at .  § 125. 07( 1) ( a) 1. ,  pr ovi di ng t hat  " [ n] o per son may 
pr ocur e f or ,  sel l ,  di spense or  gi ve away any al cohol  bever ages 
t o any under age per son not  accompani ed by hi s or  her  par ent ,  
guar di an or  spouse who has at t ai ned t he l egal  dr i nki ng age. "  

When a per son i s a " pr ovi der "  f or  pur poses of  Wi s.  St at .  
§ 125. 035( 4) ( a) ,  such per son i s not  i mmune t o c i v i l  l i abi l i t y  
ar i s i ng out  of  t he per son' s act  of  pr ocur i ng al cohol  bever ages.   
See Wi s.  St at .  § 125. 035( 2) ,  ( 4) ( b) .  

5 See maj or i t y op. ,  ¶11.    

6 The par t i es st i pul at ed t hat  t he pl ai nt i f f ' s  t ot al  damages 
wer e $1, 785, 714. 29.  The par t i es f ur t her  st i pul at ed t hat  t he 
under age dr i ver - def endant ' s shar e of  t he causal  negl i gence was 
72 per cent ,  Schr i mpf ' s shar e was 14 per cent ,  and Pr at chet ' s 
shar e was 14 per cent .  

 
The pl ai nt i f f  has set t l ed al l  c l ai ms agai nst  t he dr i ver ,  

r ecover i ng $1, 285, 714. 29 and sat i sf y i ng 72 per cent  of  t he 
pl ai nt i f f ' s  damages.   The pl ai nt i f f  has r ecover ed $250, 000 ( t hat  
i s ,  14 per cent  of  her  t ot al  damages)  f r om Schr i mpf .   The 
pl ai nt i f f  seeks i n t he cur r ent  act i on t o r ecover  $250, 000 f r om 
Schr i mpf  f or  t he r emai ni ng 14 per cent  causal  negl i gence 
at t r i but abl e t o Pr at chet .  



No.   2005AP2796. ssa 

 

4 
 

28 per cent  of  t he pl ai nt i f f ' s  damages r esul t ed f r om Schr i mpf  and 

Pr at chet ' s pr ocur ement  of  al cohol  f or  t he under age dr i ver .   

Wi sconsi n St at .  § 895. 045( 2)  t hus r equi r es,  about  as c l ear l y as 

any st at ut e coul d,  t hat  Schr i mpf  and Pr at chet  be j oi nt l y and 

sever al l y l i abl e f or  28 per cent  of  t he pl ai nt i f f ' s  t ot al  

damages.      

¶63 The maj or i t y opi ni on er r s,  as Judge Fi ne st at ed,  i n 

concl udi ng t hat  t he quest i on whet her  a common scheme or  pl an has 

r esul t ed i n damages f or  pur poses of  j oi nt  and sever al  l i abi l i t y  

under  Wi s.  St at .  § 895. 045( 2)  i s di f f er ent  f r om t he quest i on 

whet her  a common scheme or  pl an has r esul t ed i n damages f or  

pur poses of  t or t  l i abi l i t y  t o t he pl ai nt i f f .   I n ot her  wor ds,  

t he maj or i t y opi ni on has concl uded t hat  Wi s.  St at .  § 895. 045( 2)  

changes t he Wi sconsi n l aw on causat i on. 7  Not hi ng i n t he t ext  of  

Wi s.  St at .  § 895. 045( 2)  st at es t hat  t he l egi s l at ur e i s al t er i ng 

or  modi f y i ng t he subst ant i al  f act or  t est  of  causat i on,  as t he 

maj or i t y opi ni ons opi ne.      

 ¶64 The end!   No mor e need be sai d.    

¶65 I  wr i t e mor e,  however ,  because i n addi t i on t o i gnor i ng 

t he t ext  of  t he st at ut e,  t he maj or i t y opi ni on r est s,  as Judge 

Fi ne r ecogni zes,  on " concept s t hat  ar e not  on poi nt . "   The 

maj or i t y opi ni on er r s by l i st eni ng t o t he s i r en song of  

                                                 
7 Compar e maj or i t y op. ,  ¶11 ( concedi ng t hat  Schr i mpf  and 

Pr at chet ' s negl i gent  act  of  pr ocur i ng al cohol  f or  t he under age 
dr i ver  r esul t ed i n 28 per cent  of  damages t o t he pl ai nt i f f  f or  
pur poses of  l i abi l i t y  t o t he pl ai nt i f f )  wi t h maj or i t y op. ,  ¶54 
( concl udi ng t hat  Schr i mpf  and Pr at chet ' s pr ocur ement  of  al cohol  
f or  t he under age dr i ver  di d not  r esul t  i n damages t o t he 
pl ai nt i f f  f or  pur poses of  § 895. 045( 2) ) .   
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concer t ed act i on.   The maj or i t y  opi ni on er r s by appl y i ng t he 

common l aw doct r i ne of  " concer t ed act i on"  i n a cont ext  i n whi ch 

i t  does not  appl y.   The concept  of  concer t ed act i on i n t he 

Rest at ement  ( Second)  of  Tor t s § 876 and i n t he cases ( upon whi ch 

t he maj or i t y opi ni on r el i es)  i s not  on poi nt  i n i nt er pr et i ng and 

appl y i ng Wi s.  St at .  § 895. 045.  

¶66 Concer t ed act i on i n t he Rest at ement  and i n t he cases 

i s a subst ant i ve r ul e of  t or t  l i abi l i t y  t o det er mi ne whi ch of  

mul t i pl e act or s ar e causal l y negl i gent  and l i abl e t o an i nj ur ed 

pl ai nt i f f .   Concer t ed act i on under  t he Rest at ement  and i n t hese 

cases r el at es t o a t heor y of  l i abi l i t y . 8 

                                                 
8 Sect i on 876 of  t he Rest at ement  ( Second)  of  Tor t s ( 1979)  i s 

a speci f i c  appl i cat i on of  t he r ul e st at ed i n § 875 of  t he 
Rest at ement ,  whi ch pr ovi des as f ol l ows:  

Each of  t wo or  mor e per sons whose t or t i ous conduct  i s 
a l egal  cause of  a s i ngl e and i ndi v i s i bl e har m t o t he 
i nj ur ed par t y i s  subj ect  t o l i abi l i t y  t o t he i nj ur ed 
par t y f or  t he ent i r e har m.  

Comment  c expl ai ns t hat  § 875 i s  consi st ent  wi t h t he r ul es 
of  causat i on i n negl i gence;  any one of  a number  of  per sons whose 
t or t i ous conduct  i s a subst ant i al  f act or  i n causi ng har m i s 
l i abl e f or  t he har m i n t he absence of  a super sedi ng cause.  

Sect i on 876 of  t he Rest at ement  pr ovi des i n r el evant  par t  as 
f ol l ows:  

For  har m r esul t i ng t o a t hi r d per son f r om t he t or t i ous 
conduct  of  anot her ,  one i s subj ect  t o l i abi l i t y  i f  
he .  .  .  does a t or t i ous act  i n concer t  wi t h t he ot her  
or  pur suant  t o a common desi gn wi t h hi m .  .  .  .  
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¶67 The maj or i t y opi ni on l i f t s  t he doct r i ne of  concer t ed 

act i on and appl i es i t  i n a di f f er ent  l egal  cont ext ,  namel y i n 

t he al l ocat i on of  damages among t hose t or t f easor s al r eady f ound 

at  f aul t .   Wi sconsi n St at .  § 895. 045( 2)  does not  det er mi ne 

f aul t ;  i t  appor t i ons damages af t er  l i abi l i t y  has been 

det er mi ned.  

¶68 The maj or i t y opi ni on compounds i t s mi st ake of  appl y i ng 

t he subst ant i ve doct r i ne of  concer t ed act i on by t r eat i ng t he 

doct r i ne as one depar t i ng f r om Wi sconsi n' s l aw of  causat i on.   

Accor di ng t o t he maj or i t y opi ni on,  j oi nt  and sever al  l i abi l i t y  

under  Wi s.  St at .  § 895. 045( 2)  appl i es onl y t o t or t f easor s who 

act  i n accor dance wi t h a common scheme or  pl an t hat  i s t he 

di r ect  and par t i cul ar  cause of  t he pl ai nt i f f ' s  damages,  r at her  

t han mer el y a cause of  t he pl ai nt i f f ' s  damages.   The maj or i t y 

opi ni on r equi r es t hat  damages be t he di r ect  and par t i cul ar  

                                                                                                                                                             
The Wi sconsi n cases upon whi ch t he maj or i t y r el i es 

s i mi l ar l y t r eat  t he common l aw doct r i ne of  " concer t ed act i on"  as 
a r ul e t o det er mi ne causal  negl i gence.   See Br ut t i g v.  Ol sen,  
154 Wi s.  2d 270,  280,  453 N. W. 2d 153 ( Ct .  App.  1989)  ( st at i ng 
t hat  concer t ed act i on i s " a separ at e t heor y of  l i abi l i t y" ) ;  
Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  185,  342 N. W. 2d 37 
( 1984)  ( " The concer t ed act i on t heor y t ypi cal l y  i s appl i ed t o 
s i t uat i ons i n whi ch .  .  .  a par t i cul ar  def endant  i s al r eady 
i dent i f i ed as causi ng t he pl ai nt i f f ' s  har m,  and t he pl ai nt i f f  
desi r es t o ext end l i abi l i t y  t o t hose act i ng i n l eague wi t h t hat  
def endant . " )  ( c i t at i on omi t t ed) ;  Ogl e v.  Avi na,  33 Wi s.  2d 125,  
133- 35,  146 N. W. 2d 422 ( 1966)  ( par t i c i pant  i n a dr ag r ace 
causal l y negl i gent  even t hough pl ai nt i f f ' s  i nj ur i es wer e caused 
most  di r ect l y by anot her  par t i c i pant  i n t he r ace) .  
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r esul t  of  t he common scheme or  pl an f or  pur poses of  § 895. 045,  

r at her  t han mer el y a r esul t  of  t he common scheme or  pl an. 9       

¶69 The maj or i t y opi ni on decl ar es t hat  f or  pur poses of  

j oi nt  and sever al  l i abi l i t y  under  § 895. 045( 2)  t he common scheme 

t o pr ocur e t he al cohol  bever age i n t he i nst ant  case di d not  

r esul t  i n t he pl ai nt i f f ' s  damages,  not wi t hst andi ng t he par t i es '  

st i pul at i on t hat  t he pr ocur ement  of  al cohol  was a cause of  

damages t o t he pl ai nt i f f  and t hat  t he pr ovi der s wer e l i abl e f or  

t hei r  causal  negl i gence.   The maj or i t y opi ni on concl udes t hat  

f or  pur poses of  j oi nt  and sever al  l i abi l i t y  under  § 895. 045( 2) ,  

t he onl y cause of  t he pl ai nt i f f ' s  damages was t he under age 

dr i nker ' s consumpt i on of  al cohol  t o t he poi nt  of  i nt oxi cat i on 

and subsequent  deci s i on t o dr i ve whi l e i nt oxi cat ed.   

¶70 The maj or i t y opi ni on' s r easoni ng i s expl ai ned i n a 

s i mpl e way i n t he t hi r d- par t y br i ef  of  t he Wi sconsi n I nsur ance 

Al l i ance and Pr oper t y Casual t y I nsur er s Associ at i on of  Amer i ca.   

The br i ef  ur ges t hat  t he wor ds " t hat  act i on"  i n Wi s.  St at .  

§ 895. 045( 2)  mean t hat  j oi nt  and sever al  l i abi l i t y  i s  appl i cabl e 

onl y i n t hose cases wher e t he damages r esul t  sol el y f r om t he 

t or t f easor s who act  i n accor dance wi t h a common scheme or  pl an.   

Appl y i ng t hi s i nt er pr et at i on t o t he pr esent  case,  t he Al l i ance' s  

                                                 
9 " The t est  of  cause i n Wi sconsi n i s whet her  t he def endant ' s 

negl i gence was a subst ant i al  f act or  i n pr oduci ng t he i nj ur y.   I t  
need not  be t he sol e f act or  or  t he pr i mar y f act or ,  onl y a 
' subst ant i al  f act or . '   The phr ase ' subst ant i al  f act or '  denot es 
t hat  t he def endant ' s conduct  has such an ef f ect  i n pr oduci ng t he 
har m as t o l ead t he t r i er  of  f act ,  as a r easonabl e per son,  t o 
r egar d i t  as a cause,  usi ng t hat  wor d i n t he popul ar  sense.   
Ther e may be sever al  subst ant i al  f act or s cont r i but i ng t o t he 
same r esul t . "   Cl ar k v.  Lei sur e Vehi c l es,  I nc. ,  96 Wi s.  2d 607,  
617- 18,  292 N. W. 2d 630 ( 1980)  ( i nt er nal  c i t at i ons omi t t ed) .  
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br i ef  concl udes t hat  " [ i ] n t hi s case,  t he concer t ed act i on,  or  

' t hat  act i on, '  was buyi ng beer ,  but  t he har m r esul t ed f r om dr unk 

dr i v i ng——conduct  di f f er ent  f r om ' t hat  act i on. ' " 10 

¶71 I  do not  know on what  basi s t he maj or i t y opi ni on 

det er mi nes t hat  t he common- l aw doct r i ne of  concer t ed act i on ( or  

Wi s.  St at .  § 895. 045( 2) ,  whi ch t he maj or i t y opi ni on concl udes i s  

a codi f i cat i on of  t he common- l aw doct r i ne)  appl i es onl y when 

damages r esul t  sol el y f r om act s  t hat  t he t or t f easor s under t ake 

i n accor dance wi t h a common scheme or  pl an.   The maj or i t y 

opi ni on f ai l s t o c i t e any aut hor i t y i n suppor t  of  i t s  

det er mi nat i on t hat  f or  pur poses of  § 895. 045( 2) ,  t he pl ai nt i f f  

suf f er ed no damages because of  t he def endant s '  common scheme or  

pl an t o pr ocur e al cohol . 11  Even assumi ng t hat  t he maj or i t y  

opi ni on i s cor r ect  t o appl y t he subst ant i ve doct r i ne of  

concer t ed act i on t o t he pr esent  case,  i t  does not  appear  t hat  

t hi s doct r i ne di st i ngui shes bet ween " a"  cause and " t he"  cause i n 

t he manner  t hat  t he maj or i t y opi ni on does.   The maj or i t y opi ni on 

ci t es no case or  t r eat i se deal i ng wi t h a s i t uat i on s i mi l ar  t o 

t he pr esent  case,  i n whi ch t he def endant s '  common scheme or  pl an 

caused some but  not  al l  of  t he pl ai nt i f f ' s  damages.   

¶72 I n cont r ast  t o t he maj or i t y opi ni on,  I  concl ude t hat  

Wi s.  St at .  § 895. 045 uses t he concept  of  def endant  t or t f easor s 

act i ng i n accor dance wi t h a common scheme or  pl an t o al l ocat e 

damages among t he mul t i pl e t or t f easor s al r eady f ound t o be at  

                                                 
10 Non- par t y Br i ef  of  Wi sconsi n I nsur ance Al l i ance & 

Pr oper t y Casual t y I nsur ance Associ at i on of  Amer i ca at  5.  

11 See maj or i t y op. ,  ¶51.    
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f aul t ,  not  t o det er mi ne ( as § 876 of  t he Rest at ement  does)  

whet her  each act or  i s l i abl e t o t he pl ai nt i f f  under  a t heor y of  

l i abi l i t y .   The mul t i pl e t or t f easor s i n t he pr esent  case have 

been i dent i f i ed as cont r i but i ng t o a s i ngl e i nj ur y and t he 

r esponsi bi l i t y  of  each i s based upon t he causal  f aul t .   I n ot her  

wor ds,  t or t  l i abi l i t y  has al r eady been deci ded when § 895. 045 i s 

appl i ed.   I  concl ude t hat  under  § 895. 045,  Schr i mpf  i s l i abl e 

f or  damages at t r i but ed t o Pr at chet ' s causal  negl i gence.  

¶73 Sever al  f act or s suppor t  t he posi t i on I  espouse.    

¶74 Fi r st ,  t he t ext  of  Wi s.  St at .  § 895. 045 suppor t s my 

vi ew of  " concer t ed act i on. "   Wi sconsi n St at .  § 895. 045( 1)  

modi f i es t he common- l aw r ul e of  j oi nt  and sever al  l i abi l i t y .   

The common- l aw r ul e r egar di ng j oi nt  and sever al  l i abi l i t y 

al l owed a pl ai nt i f f  ( who was not  negl i gent )  t o r ecover  t he t ot al  

j udgment  agai nst  any def endant  who was l i abl e——r egar dl ess of  how 

much f aul t  was at t r i but abl e t o t hat  t or t f easor .   Sect i on 

895. 045( 1)  l i mi t s t he pl ai nt i f f ' s  r ecover y f r om a t or t f easor  

whose causal  negl i gence i s l ess t han 51 per cent  t o t he 

per cent age of  t he t ot al  causal  negl i gence at t r i but ed t o t hat  

per son.   Or di nar i l y ,  Wi s.  St at .  § 895. 045( 1)  woul d pr ecl ude t he 

pl ai nt i f f  f r om r ecover i ng Pr at chet ' s 14 per cent  shar e of  

l i abi l i t y  f r om Schr i mpf .    

¶75 Wi sconsi n St at .  § 895. 045( 2) ,  however ,  pr ovi des an 

except i on t o t he st at ut or y modi f i cat i on of  j oi nt  and sever al  

l i abi l i t y .   Subsect i on ( 2)  pr ovi des t hat  i f  2 or  mor e par t i es 

act  i n accor dance wi t h a common scheme or  pl an,  t hose par t i es 
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ar e j oi nt l y and sever al l y l i abl e f or  al l  damages r esul t i ng f r om 

t hat  act i on.    

¶76 The phr ase " concer t ed act i on"  does not  appear  i n t he 

t ext  of  Wi s.  St at .  § 895. 045.   The phr ase i s i n t he t i t l e t o 

§ 895. 045( 2) .   The phr ase " concer t ed act i on"  i n t he t i t l e t o 

§ 895. 045( 2)  i s obvi ousl y a shor t hand f or  t he l engt hi er  

st at ut or y l anguage " act  i n accor dance wi t h a common scheme or  

pl an. " 12  The concept  of  concer t ed act i on can pl ay a r ol e i n 

§ 895. 045.   The subst ant i ve l aw of  concer t ed act i on may be used 

t o i nt er pr et  whet her  t he def endant  t or t f easor s act ed i n 

accor dance wi t h a common scheme or  pl an under  § 895. 045( 2) . 13    

¶77 Sect i on 895. 045( 1)  and ( 2)  pr ovi de as f ol l ows:  

(1) Comparative negligence. Cont r i but or y negl i gence 
does not  bar  r ecover y i n an act i on by any per son or  
t he per son' s l egal  r epr esent at i ve t o r ecover  damages 
f or  negl i gence r esul t i ng i n deat h or  i n i nj ur y t o 
per son or  pr oper t y,  i f  t hat  negl i gence was not  gr eat er  
t han t he negl i gence of  t he per son agai nst  whom 
r ecover y i s sought ,  but  any damages al l owed shal l  be 
di mi ni shed i n t he pr opor t i on t o t he amount  of  
negl i gence at t r i but ed t o t he per son r ecover i ng.  The 
negl i gence of  t he pl ai nt i f f  shal l  be measur ed 
separ at el y agai nst  t he negl i gence of  each per son f ound 
t o be causal l y  negl i gent .  The l i abi l i t y  of  each per son 
f ound t o be causal l y negl i gent  whose per cent age of  
causal  negl i gence i s l ess t han 51% i s l i mi t ed t o t he 
per cent age of  t he t ot al  causal  negl i gence at t r i but ed 
t o t hat  per son.  A per son f ound t o be causal l y 

                                                 
12 Sever al  st at es appar ent l y have adopt ed t he concept  of  

" concer t ed act i on"  as an except i on t o t he modi f i cat i on of  j oi nt  
and sever al  l i abi l i t y .   Ri char d W.  Wr i ght ,  Al l ocat i ng Li abi l i t y  
Among Mul t i pl e Responsi bl e Causes:  A Pr i nci pl ed Def ense of  Joi nt  
and Sever al  Li abi l i t y  f or  Act ual  Har m and Ri sk Exposur e,  21 U.  
C.  Davi s L.  Rev.  1141,  1168 ( 1987- 88) .   See,  e. g. ,  I daho Code 
Ann.  § 6- 803 ( 2004) ;  N. D.  Cent .  Code § 32- 03. 2- 02 ( 2006) .  

13 See Hur t  v.  Fr eel and,  589 N. W. 2d 551,  557 ( N. D.  1999) .  
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negl i gent  whose per cent age of  causal  negl i gence i s 51% 
or  mor e shal l  be j oi nt l y and sever al l y l i abl e f or  t he 
damages al l owed.  

(2) Concerted action. Not wi t hst andi ng sub.  ( 1) ,  i f  2 
or  mor e par t i es act  i n accor dance wi t h a common scheme 
or  pl an,  t hose par t i es ar e j oi nt l y and sever al l y 
l i abl e f or  al l  damages r esul t i ng f r om t hat  act i on,  
except  as pr ovi ded i n s.  895. 043( 5) .  

¶78 As I  see i t ,  Wi s.  St at .  § 895. 045 di r ect s t hat  each of  

t he mul t i pl e act or s who has act ed i n accor dance wi t h a common 

scheme or  pl an and whose causal  negl i gence has been appor t i oned 

at  l ess t han 51 per cent  i s l i abl e t o t he pl ai nt i f f  not  onl y f or  

hi s or  her  own shar e of  causal  negl i gence but  al so f or  t he shar e 

of  causal  negl i gence of  anot her  def endant  wi t h whom he act ed i n 

concer t .   Rat her  t han deci de t he subst ant i ve t or t  l i abi l i t y  of  

mul t i pl e act or s,  § 895. 045 appor t i ons damages af t er  t he 

l i abi l i t y  of  t he mul t i pl e t or t f easor s has al r eady been 

det er mi ned.   Sect i on 895. 045 does not  change causal  negl i gence.  

¶79 Second,  t he cour t  of  appeal s  i n Danks v.  St ock 

Bui l di ng Suppl y,  I nc. ,  2007 WI  App 8,  ¶39,  298 Wi s.  2d 348,  727 

N. W. 2d 846,  i s i n accor d wi t h my i nt er pr et at i on,  cor r ect l y 

descr i bi ng Wi s.  St at .  § 895. 045( 2)  as f ol l ows:  

Wi sconsi n St at .  § 895. 045( 1)  set s f or t h Wi sconsi n' s 
l aw of  compar at i ve negl i gence,  speci f y i ng when a 
negl i gent  pl ai nt i f f  may r ecover  f r om a negl i gent  
def endant .   I t  al so spel l s out  Wi sconsi n l aw r egar di ng 
j oi nt  and sever al  l i abi l i t y  among def endant s,  
speci f y i ng when a gi ven def endant  may become l i abl e 
f or  al l  damages assessed agai nst  mul t i pl e t or t f easor s.   
Thus § 895. 045( 2)  appl i es onl y  af t er  a j udge or  j ur y 
has det er mi ned,  under  appl i cabl e subst ant i ve l aw,  t hat  
mor e t han one t or t f easor  i s l i abl e i n some measur e t o 
t he pl ai nt i f f .   Subsect i on ( 2)  s i mpl y modi f i es 
subsect i on ( 1)  of  t he st at ut e t o pr ovi de t hat  al l  
def endant s who ar e l egal l y r esponsi bl e f or  causi ng a 
pl ai nt i f f ' s  damages,  and who act ed i n concer t  i n so 
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doi ng,  ar e j oi nt l y and sever al l y l i abl e f or  t he 
pl ai nt i f f ' s  damages,  i r r espect i ve of  whet her  a gi ven 
def endant ' s appor t i oned causal  negl i gence i s l ess t han 
51%.  

 ¶80 Thi r d,  ot her  st at es have si mi l ar l y i nt er pr et ed 

" concer t ed act i on"  i n j oi nt  and sever al  l i abi l i t y  st at ut es.   The 

Nor t h Dakot a Supr eme Cour t ,  f or  exampl e,  hel d t hat  i t s j oi nt  and 

sever al  l i abi l i t y  st at ut e wi t h a speci al  pr ovi s i on f or  

" concer t ed act i on"  " does not  cr eat e an i ndependent  basi s of  

l i abi l i t y ,  r at her  i t  deal s wi t h t he al l ocat i on of  damages among 

t hose al r eady at  f aul t . " 14 

¶81 Four t h,  my i nt er pr et at i on of  Wi s.  St at .  § 895. 045( 2)  

compor t s wi t h Rest at ement  ( Thi r d)  of  t he Law of  Tor t s:  

Appor t i onment  of  Li abi l i t y  § 15 ( 2000) ,  whi ch does not  r epl ace 

Rest at ement  ( Second)  § 876,  but  i s an addi t i on t her et o.   Sect i on 

                                                 
14 Hur t  v.  Fr eel and,  589 N. W. 2d 551,  557 ( N. D.  1999) .  

Nor t h Dakot a has a st at ut e s i mi l ar  t o Wi s.  St at .  
§ 895. 045( 2) .   The Nor t h Dakot a st at ut e pr ovi des i n par t  ( and 
pr ovi ded at  t he t i me of  t he Hur t  deci s i on) :  

When t wo or  mor e par t i es f ound t o have cont r i but ed t o 
t he i nj ur y,  t he l i abi l i t y  of  each par t y i s  sever al  
onl y,  and i s not  j oi nt ,  and each par t y i s l i abl e onl y 
f or  t he amount  of  damages at t r i but abl e t o t he 
per cent age of  f aul t  of  t hat  par t y,  except  t hat  any 
per sons who act  i n concer t  i n commi t t i ng a t or t i ous 
act  or  ai d or  encour age t he act ,  or  r at i f i es or  adopt s 
t he act  f or  t hei r  benef i t ,  ar e j oi nt l y l i abl e f or  al l  
damages at t r i but abl e t o t hei r  combi ned per cent age of  
f aul t .  Under  t hi s sect i on,  f aul t  i ncl udes negl i gence,  
mal pr act i ce,  absol ut e l i abi l i t y ,  dr am shop l i abi l i t y ,  
f ai l ur e t o war n,  r eckl ess or  wi l l f ul  conduct ,  
assumpt i on of  r i sk,  mi suse of  pr oduct ,  f ai l ur e t o 
avoi d i nj ur y,  and pr oduct  l i abi l i t y ,  i ncl udi ng pr oduct  
l i abi l i t y  i nvol v i ng negl i gence or  st r i ct  l i abi l i t y  or  
br each of  war r ant y f or  pr oduct  def ect .  

N. D.  Cent .  Code § 32- 03. 2- 02 ( 2006)  ( emphasi s added) .  
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15 pr ovi des f or  appor t i onment  of  l i abi l i t y  when per sons act  i n 

concer t  as f ol l ows:  

When per sons ar e l i abl e because t hey act ed i n concer t ,  
al l  per sons ar e j oi nt l y and sever al l y l i abl e f or  t he 
shar e of  compar at i ve r esponsi bi l i t y  assi gned t o each 
per son engaged i n concer t ed act i v i t y.  

¶82 Comment  a expl ai ns t hat  § 15 appl i es when t he 

" gover ni ng l aw det er mi nes t hat  concer t ed act i v i t y t ook pl ace and 

t hat  t he t or t i ous act s of  one or  mor e of  t he par t i c i pant s i n t he 

concer t ed act i v i t y was a l egal  cause of  t he pl ai nt i f f ' s  

i ndi v i s i bl e i nj ur y. " 15  The comment  f ur t her  expl ai ns t hat  " [ t ] he 

j oi nt  and sever al  l i abi l i t y  of  t hose engaged i n concer t ed 

act i v i t y i s f or  t he t ot al  compar at i ve r esponsi bi l i t y  assi gned t o 

al l  who engage i n t he concer t ed act i v i t y. " 16  The Repor t er s '  Not e 

t o § 15 of  t he Rest at ement  ( Thi r d)  of  Tor t s:  Appor t i onment  of  

Li abi l i t y  i nt er pr et s Wi s.  St at .  § 895. 045 as r et ai ni ng " f ul l  

j oi nt  and sever al  l i abi l i t y  f or  concer t ed act or s. " 17 Accor di ng t o 

t he comment ,  t he Amer i can Law I nst i t ut e does not  t ake a posi t i on 

on " whet her  a concer t ed- act i on t or t f easor  i s al so j oi nt l y and 

sever al l y l i abl e f or  t he shar e of  compar at i ve r esponsi bi l i t y 

assi gned t o an i ndependent  t or t f easor  who i s al so l i abl e f or  t he 

same i ndi v i s i bl e i nj ur y. " 18       

                                                 
15 Rest at ement  ( Thi r d)  of  t he Law of  Tor t s:  Appor t i onment  of  

Li abi l i t y  § 15,  cmt .  a at  129 ( 2000) .  

16 I d.  

17 Rest at ement  ( Thi r d)  of  t he Law of  Tor t s:  Appor t i onment  of  
Li abi l i t y  § 15,  r epor t er s '  not e at  131 ( 2000) .  

18 Rest at ement  ( Thi r d)  of  t he Law of  Tor t s:  Appor t i onment  of  
Li abi l i t y  § 15 at  129 ( 2000) .  
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¶83 Fi f t h,  my i nt er pr et at i on of  Wi s.  St at .  § 895. 045( 2)  

al so compor t s wi t h Rei l l y  v.  Ander son,  727 N. W. 2d 102 ( I owa 

2006) ,  i n whi ch t he I owa Supr eme Cour t  had t o deci de whet her  t he 

t heor y of  concer t ed act i on i s compat i bl e wi t h st at ut or y  

compar at i ve f aul t  pr i nci pl es. 19  The I owa cour t  expl ai ned,  727 

N. W. 2d at  109,  t hat  wher e an i ndependent  par t y ( such as t he 

under age dr unken dr i ver  i n t he pr esent  case)  had been assi gned 

55 per cent  f aul t  and concer t ed act or s #1 and #2 ( her e Schr i mpf  

and Pr at chet )  had been assi gned f aul t  of  35 per cent  and 10 

per cent  r espect i vel y,  t he concer t ed act or s woul d at  l east  be 

j oi nt l y and sever al l y l i abl e f or  45 per cent  of  pl ai nt i f f ' s  

damages.   The I owa cour t  di d not  deci de whet her  t he concer t ed 

act or s woul d be j oi nt l y and sever al l y l i abl e f or  t he ent i r e 

f aul t  assi gned t o al l  def endant s i n t he f act  s i t uat i on 

descr i bed.      

¶84 For  t he r easons set  f or t h,  I  di ssent .  

¶85 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.   

 

                                                 
19 The I owa st at ut e pr ovi ded t hat  j oi nt  and sever al  

l i abi l i t y  at t aches onl y t o t hose per sons,  excl udi ng t he 
pl ai nt i f f ,  who ar e f ound 50 per cent  or  mor e at  f aul t .   The 
st at ut e was si l ent  about  concer t ed act i on.     
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