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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  an unpubl i shed 

cour t  of  appeal s  deci s i on,  Rouse v.  Theda Cl ar k Medi cal  Cent er ,  

I nc. ,  No.  2005AP2743,  unpubl i shed sl i p opi ni on ( Wi s.  Ct .  App.  

Oct ober  4,  2006) .   The cour t  of  appeal s af f i r med a j udgment  of  

t he Cal umet  Count y Ci r cui t  Cour t ,  Donal d A.  Poppy,  Judge.   Judge 

Poppy di smi ssed wi t h pr ej udi ce Aar on T.  Rouse' s  ( Rouse)  act i on 

agai nst  t he Uni ver si t y of  Wi sconsi n Hospi t al  & Cl i ni cs 

Aut hor i t y;  Pat r i ck Kel l er ,  M. D. ;  Scot t  Dul l ,  M. D. ;  Ever et t  

Hughes,  M. D. ;  Aar on Johnson,  M. D. ;  and Physi c i ans I nsur ance 

Company of  Wi sconsi n,  I nc.  ( col l ect i vel y UWHCA) 1 because Rouse 

f ai l ed t o pr ovi de not i ce pur suant  t o Wi s.  St at .  § 893. 80. 2 

                                                 
1 Pat r i ck Kel l er ,  M. D. ;  Scot t  Dul l ,  M. D. ;  Ever et t  Hughes,  

M. D. ;  and Aar on Johnson,  M. D.  wer e medi cal  empl oyees of  t he 
Uni ver si t y of  Wi sconsi n Hospi t al  & Cl i ni cs Aut hor i t y at  t he t i me 
r el evant  t o t hi s case.  

2 Wi sconsi n St at .  § 893. 80 pr ovi des t he f ol l owi ng i n 
per t i nent  par t :  

Claims against governmental bodies or officers, 
agents or employees; notice of injury, limitation of 
damages and suits. ( 1)  Except  as pr ovi ded i n subs.  
( 1g) ,  ( 1m) ,  ( 1p)  and ( 8) ,  no act i on may be br ought  or  
mai nt ai ned agai nst  any vol unt eer  f i r e company 
or gani zed under  ch.  213,  pol i t i cal  cor por at i on,  
gover nment al  subdi v i s i on or  agency t her eof  nor  agai nst  
any of f i cer ,  of f i c i al ,  agent  or  empl oyee of  t he 
cor por at i on,  subdi v i s i on or  agency f or  act s done i n 
t hei r  of f i c i al  capaci t y or  i n t he cour se of  t hei r  
agency or  empl oyment  upon a c l ai m or  cause of  act i on 
unl ess:  

( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s  ser ved on t he vol unt eer  f i r e company,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
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¶2 Thi s case pr esent s one i ssue:  I s t he UWHCA,  as a 

st at ut or i l y- cr eat ed,  publ i c body cor por at e and pol i t i c ,  a 

" pol i t i cal  cor por at i on"  f or  t he pur poses of  § 893. 80?  We hol d 

t hat  t he UWHCA i s a " pol i t i cal  cor por at i on"  because of  t he power  

and st r uct ur e pr ovi ded by t he l egi s l at ur e i n Wi s.  St at .  ch.  233.   

The ci r cui t  cour t  pr oper l y di smi ssed Rouse' s act i on agai nst  t he 

UWHCA wi t h pr ej udi ce. 3  Accor di ngl y,  we af f i r m t he cour t  of  

appeal s.   

                                                                                                                                                             
agency and on t he of f i cer ,  of f i c i al ,  agent  or  empl oyee 
under  s.  801. 11.  Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  t he f i r e company,  
cor por at i on,  subdi v i s i on or  agency had act ual  not i ce 
of  t he c l ai m and t he cl ai mant  shows t o t he 
sat i sf act i on of  t he cour t  t hat  t he del ay or  f ai l ur e t o 
gi ve t he r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency or  t o t he def endant  of f i cer ,  of f i c i al ,  agent  
or  empl oyee .  .  .  .  

 .  .  .  .  

( 1m)  Wi t h r egar d t o a c l ai m t o r ecover  damages 
f or  medi cal  mal pr act i ce,  t he t i me per i od under  sub.  
( 1)  ( a)  shal l  be 180 days af t er  di scover y of  t he 
i nj ur y or  t he dat e on whi ch,  i n t he exer ci se of  
r easonabl e di l i gence,  t he i nj ur y shoul d have been 
di scover ed,  r at her  t han 120 days af t er  t he happeni ng 
of  t he event  gi v i ng r i se t o t he c l ai m.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on,  unl ess ot her wi se st at ed.  

 
3 Our  hol di ng t hat  t he UWHCA f al l s wi t hi n t he scope of  

§ 893. 80 means t he ci r cui t  cour t  pr oper l y di smi ssed Rouse’ s 
act i on wi t h pr ej udi ce.   Pur suant  t o Gr oss v.  Hof f man,  227 
Wi s.  296,  300,  277 N. W.  663 ( 1938) ,  whi ch est abl i shed t hat  onl y 
di sposi t i ve i ssues need t o be addr essed on appeal ,  we do not  
addr ess t he ot her  i ssue Rouse r ai sed i n hi s pet i t i on f or  r evi ew,  
whi ch st at ed t he f ol l owi ng:   
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I  

¶3 On May 19,  2001,  Rouse was i nvol ved i n a mot or  vehi c l e 

acci dent .   The vehi c l e he was dr i v i ng r epor t edl y hi t  a t r ee,  

r ol l ed r epeat edl y,  and bur st  i nt o f l ames.   Rouse suf f er ed 

mul t i pl e f r act ur es and bur ns.    

¶4 Fr om t he scene of  t he acci dent ,  Rouse was t r anspor t ed 

t o Theda Cl ar k Medi cal  Cent er  i n Neenah,  Wi sconsi n.   Af t er  

r ecei v i ng some t r eat ment ,  MedFl i ght  t r anspor t ed Rouse t o t he 

Uni ver si t y of  Wi sconsi n Hospi t al  and Cl i ni cs ( UW Hospi t al )  i n 

Madi son,  Wi sconsi n.   At  UW Hospi t al ,  Rouse r ecei ved f ur t her  

t r eat ment .  

¶5 Over  t hr ee year s af t er  r ecei v i ng t r eat ment  f or  hi s 

i nj ur i es,  Rouse commenced a medi cal  mal pr act i ce act i on agai nst  

                                                                                                                                                             
I n l i ght  of  Fer don v.  Wi sconsi n Pat i ent s Compensat i on 
Fund,  2005 WI  125,  284 Wi s.  2d 573,  701 N. W. 2d 440,  i f  
t he Uni ver si t y of  Wi sconsi n Hospi t al s and Cl i ni cs 
Aut hor i t y i s ent i t l ed t o gover nment al  i mmuni t y,  i s  t he 
$50, 000 damage cap i n Wi s.  St at .  § 893. 80( 3)  
unconst i t ut i onal  as appl i ed t o t he UWHCA—a f i nanci al l y 
i ndependent  ent i t y?   

The di smi ssal  of  t he act i on agai nst  t he UWHCA r esul t s i n a l ack 
of  " a f act ual  basi s on whi ch a j udi c i al  decl ar at i on may be made 
t o gui de f ut ur e conduct . "   See St at e ex.  r el .  La Cr osse Tr i bune 
v.  Ci r .  Ct .  f or  La Cr osse Count y,  115 Wi s.  2d 220,  228- 29,  340 
N. W. 2d 460 ( 1983) .  

The di ssent  woul d addr ess Rouse' s ot her  i ssue,  and t hen 
some.   Not  onl y  does t he di ssent  del ve i nt o quest i ons not  even 
r ai sed by t he par t i es,  i t  at t empt s t o r ewr i t e t hi s ver y opi ni on.   
See di ssent ,  ¶¶45 and 8544.   Despi t e t he di ssent ' s 
char act er i zat i ons of  t hi s opi ni on,  i t  i s  t he di ssent .   We hol d 
t hat  t he UWHCA i s a " pol i t i cal  cor por at i on"  because of  t he power  
and st r uct ur e pr ovi ded by t he l egi s l at ur e i n Wi s.  St at .  ch.  233.   
Ther ef or e,  Wi s.  St at .  § 893. 80 appl i es.  
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t he UWHCA;  Theda Cl ar k Medi cal  Cent er ,  I nc. ;  Chr i st opher  P.  

Hugo,  M. D. ;  Mar k West f al l ,  D. O. ;  OHI C I nsur ance Company;  Thomas 

L.  Tol l y,  M. D. ;  Jef f r ey S.  Bur ket t ,  M. D. ;  and I nj ur ed Pat i ent s & 

Fami l i es Compensat i on Fund.    

¶6 The UWHCA f i l ed a consol i dat ed mot i on t o di smi ss.   The 

UWHCA asser t ed t hat  Rouse f ai l ed t o ser ve t he not i ce of  c l ai m 

r equi r ed by Wi s.  St at .  § 893. 80.   I n suppor t  of  i t s  mot i on,  t he 

UWHCA f i l ed an af f i davi t  f r om Rosemar y Wai t kus,  Ri sk Management  

Anal yst  at  t he UWHCA.   The af f i davi t  st at ed t hat  i n her  posi t i on 

she mai nt ai ned t he f i l es f or  al l  not i ces of  c l ai ms r ecei ved by 

t he UWHCA.   The af f i davi t  al so st at ed t hat  i n r evi ewi ng t he 

f i l es she di d not  l ocat e a not i ce of  c l ai m f r om Rouse.  

¶7 I n r espondi ng t o t he mot i on t o di smi ss,  Rouse ar gued 

t hat  § 893. 80 di d not  appl y t o hi s case because t he UWHCA does 

not  f al l  wi t hi n t he scope of  § 893. 80.   To suppor t  hi s posi t i on,  

Rouse al so f i l ed an af f i davi t  and exhi bi t s.   The exhi bi t s wer e 

t he par amedi cs '  r epor t  and t he medi cal  r ecor ds f r om Theda Cl ar k 

Medi cal  Cent er  and UW Hospi t al .  

¶8 Because mat er i al s out si de of  t he pl eadi ngs wer e 

submi t t ed and consi der ed by t he cour t ,  t he c i r cui t  cour t  t r eat ed 

t he UWHCA’ s mot i on t o di smi ss as a mot i on f or  summar y j udgment .   

I n a wr i t t en deci s i on,  i t  concl uded t hat  t he UWHCA was a 

" pol i t i cal  cor por at i on"  as set  f or t h i n § 893. 80.   The ci r cui t  

cour t  bel i eved t hat  t he UWHCA’ s pur pose i s gover nment al  i n 

nat ur e.   I n addi t i on,  t he c i r cui t  cour t  f ound i t  t o be 

si gni f i cant  t hat  t he i nst i t ut i on t hat  pr eceded t he UWHCA,  t he 

Uni ver si t y of  Wi sconsi n Hospi t al  and Cl i ni cs,  was pr ot ect ed by 



No.  2005AP2743   

 

6 
 

sover ei gn i mmuni t y.   The ci r cui t  cour t  st at ed t hat  t he 

l egi s l at ur e was awar e of  t he pr edecessor ’ s i mmuni t y and i f  t he 

l egi s l at ur e i nt ended f or  t he i mmuni t y not  t o ext end t o t he UWHCA 

i t  coul d have easi l y el i mi nat ed t he i mmuni t y i n t he new 

l egi s l at i on t hat  cr eat ed t he UWHCA.   The ci r cui t  cour t  di smi ssed 

t he act i on on i t s mer i t s wi t h pr ej udi ce.   Cost s of  $950. 73 wer e 

assessed agai nst  Rouse.  

¶9 Rouse appeal ed t he ci r cui t  cour t ’ s deci s i on t o t he 

cour t  of  appeal s.   The cour t  of  appeal s f i l ed a cer t i f i cat i on 

wi t h t hi s cour t .   The cer t i f i cat i on not ed t hat  t he l egi s l at ur e’ s 

t r eat ment  of  t he UWHCA l ed t o conf l i c t i ng v i ews as t o i t s 

nat ur e.   The cour t  of  appeal s descr i bed t he UWHCA as a body t hat  

possesses some qual i t i es of  a publ i c ent i t y,  but  t hat  t he 

l egi s l at ur e cr eat ed t he UWHCA as a way t o make t he Uni ver si t y of  

Wi sconsi n Hospi t al  and Cl i ni cs mor e compet i t i ve wi t h pr i vat e 

hospi t al s.   I n addi t i on,  t he cour t  of  appeal s not ed t hat  i n 

Takl e v.  Uni ver s i t y of  Wi sconsi n Hospi t al  & Cl i ni cs Aut hor i t y,  

402 F. 3d 768 ( 7t h Ci r .  2005) ,  t he Uni t ed St at es Cour t  of  Appeal s  

f or  t he Sevent h Ci r cui t  concl uded t hat  t he UWHCA di d not  have 

sover ei gn i mmuni t y.   Thi s cour t  deni ed t he cer t i f i cat i on.  

¶10 Fol l owi ng t hi s cour t ’ s deni al  of  t he cer t i f i cat i on,  

t he cour t  of  appeal s af f i r med t he ci r cui t  cour t ’ s or der  of  

di smi ssal .   The cour t  of  appeal s not ed i t s concer ns wi t h t he 

appl i cat i on of  § 893. 80 t o t he UWHCA,  but  f ound i t sel f  bound by 

t he j udi c i al  not i ce t hi s cour t  t ook i n Lewi s v.  Physi c i ans 

I nsur ance Co.  of  Wi sconsi n,  2001 WI  60,  ¶25 n. 18,  243 Wi s.  2d 
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648,  627 N. W. 2d 484,  t hat  t he UWHCA was one of  onl y t hr ee 

gover nment - owned hospi t al s i n Wi sconsi n.    

¶11 Rouse f i l ed a pet i t i on f or  r ev i ew wi t h t hi s  cour t ,  

whi ch was gr ant ed.  

I I  

¶12 We r evi ew a gr ant  of  summar y j udgment  i ndependent l y,  

whi l e appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   AKG 

Real  Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  

717 N. W. 2d 835.   Summar y j udgment  i s appr opr i at e i f  t her e ar e no 

genui ne i ssues of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed 

t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .    

¶13 I n t hi s case,  t her e i s no genui ne i ssue of  mat er i al  

f act .   We must  i nt er pr et  § 893. 80 t o det er mi ne whet her  t he UWHCA 

i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   St at ut or y 

i nt er pr et at i on pr esent s an i ssue of  l aw t hat  we r evi ew de novo.   

Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶8,  286 Wi s.  2d 105,  

705 N. W. 2d 645.  

¶14 I nt er pr et i ng § 893. 80 i n t hi s cont ext  pr esent s an 

i ssue of  f i r st  i mpr essi on.   Cour t s have addr essed t he 

pr edecessor  of  t he not i ce of  c l ai m r equi r ement  i n § 893. 80.   

Townsend v.  Wi sconsi n Deser t  Hor se Ass’ n,  42 Wi s.  2d 414,  423,  

167 N. W. 2d 425 ( 1969) ( concl udi ng t he not i ce of  c l ai m r equi r ement  

di d not  appl y t o t he st at e or  i t s agenci es) ;  Maj er us v.  

Mi l waukee Count y,  39 Wi s.  2d 311,  316,  159 N. W. 2d 86 ( 1968)  

( st at i ng t hat  f ai l ur e t o compl y wi t h t he not i ce of  c l ai m 

r equi r ement  was not  a j ur i sdi ct i onal  def ect ,  i f  i t  was a def ect  

at  al l ) .   They have al so addr essed t he t er m " pol i t i cal  
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cor por at i on, "  but  i n t he cont ext  of  obt ai ni ng per sonal  

j ur i sdi ct i on.   Hagen v.  Ci t y of  Mi l waukee Empl oyee’ s Ret .  Sys.  

Annui t y & Pensi on Bd. ,  2003 WI  56,  ¶15,  262 Wi s.  2d 113,  663 

N. W. 2d 268 ( c i t i ng Mi l waukee Ci t y Char t er  § 36- 09- 6 f or  t he 

pr oposi t i on t hat  t he Ci t y of  Mi l waukee Empl oyees’  Ret i r ement  

Syst em/ Annui t y and Pensi on Boar d was a pol i t i cal  cor por at i on) ;  

Wat ki ns v.  Mi l waukee Count y Ci v i l  Ser v.  Comm’ n,  88 Wi s.  2d 411,  

416- 18,  276 N. W. 2d 775 ( 1979) ( i nt er pr et i ng 

Wi s.  St at .  § 801. 11( 4) ( a) ,  whi ch deal s wi t h obt ai ni ng per sonal  

j ur i sdi ct i on over  a def endant  t hat  i s  a pol i t i cal  cor por at i on or  

body pol i t i c) .   Cour t s have al so addr essed t he st at us of  t he 

UWHCA as an ent i t y.   Takl e,  402 F. 3d at  772- 73 ( concl udi ng t hat  

t he UWHCA di d not  have sover ei gn i mmuni t y) ;  Lewi s,  243 

Wi s.  2d 648,  ¶25 n. 18 ( t aki ng j udi c i al  not i ce t hat  t he UWHCA was 

a gover nment - owned f aci l i t y) .   However ,  a cour t  has not  

pr evi ousl y i nt er pr et ed t he t er m " pol i t i cal  cor por at i on"  i n t he 

cont ext  of  § 893. 80 and det er mi ned whet her  t he UWHCA f al l s  

wi t hi n i t s scope.  

¶15 Our  goal  i n i nt er pr et i ng st at ut or y pr ovi s i ons i s t o 

gi ve ef f ect  t o t he i nt ent  of  t he l egi s l at ur e,  whi ch we assume i s  

expr essed i n t he t ext  of  t he st at ut e.   St at e ex r el .  Kal al  v.  

Ci r .  Ct .  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   To t hi s end,  absent  ambi gui t y i n a st at ut e,  we do 

not  r esor t  t o ext r i nsi c ai ds of  i nt er pr et at i on and i nst ead appl y 

t he pl ai n meani ng of  t he wor ds of  a st at ut e i n l i ght  of  i t s  

t ext ual l y mani f est  scope,  cont ext ,  and pur pose.  I d. ,  ¶¶45- 46.   A 

st at ut e i s ambi guous i f  i t  i s  suscept i bl e t o mor e t han one 
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r easonabl e under st andi ng.   I d. ,  ¶47.   I f  a st at ut e i s ambi guous,  

we may exami ne ext r i nsi c sour ces i n or der  t o gui de our  

i nt er pr et at i on.   I d. ,  ¶50.  

¶16 Wi sconsi n St at .  § 893. 80( 1) ( a)  pr ovi des t he f ol l owi ng:  

( 1)  Except  as pr ovi ded i n subs.  ( 1g) ,  ( 1m) ,  ( 1p)  
and ( 8) ,  no act i on may be br ought  or  mai nt ai ned 
agai nst  any vol unt eer  f i r e company or gani zed under  ch.  
213,  pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on 
or  agency t her eof  nor  agai nst  any of f i cer ,  of f i c i al ,  
agent  or  empl oyee of  t he cor por at i on,  subdi v i s i on or  
agency f or  act s done i n t hei r  of f i c i al  capaci t y or  i n 
t he cour se of  t hei r  agency or  empl oyment  upon a c l ai m 
or  cause of  act i on unl ess:  

( a)  Wi t hi n 120 days af t er  t he happeni ng of  t he 
event  gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s  ser ved on t he vol unt eer  f i r e company,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency and on t he of f i cer ,  of f i c i al ,  agent  or  empl oyee 
under  s.  801. 11.  Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  t he f i r e company,  
cor por at i on,  subdi v i s i on or  agency had act ual  not i ce 
of  t he c l ai m and t he cl ai mant  shows t o t he 
sat i sf act i on of  t he cour t  t hat  t he del ay or  f ai l ur e t o 
gi ve t he r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
or  agency or  t o t he def endant  of f i cer ,  of f i c i al ,  agent  
or  empl oyee .  .  .  .   

Wi s.  St at .  § 893. 80( 1) ( a)  cr eat es a not i ce of  c l ai m r equi r ement  

f or  a pl ai nt i f f  sui ng a " pol i t i cal  cor por at i on. "    

¶17 Wi sconsi n St at .  § 893. 80( 1m)  r el at es speci f i cal l y t o 

medi cal  mal pr act i ce c l ai ms,  st at i ng t he f ol l owi ng:  

Wi t h r egar d t o a c l ai m t o r ecover  damages f or  
medi cal  mal pr act i ce,  t he t i me per i od under  sub.  ( 1)  
( a)  shal l  be 180 days af t er  di scover y of  t he i nj ur y or  
t he dat e on whi ch,  i n t he exer ci se of  r easonabl e 
di l i gence,  t he i nj ur y shoul d have been di scover ed,  
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r at her  t han 120 days af t er  t he happeni ng of  t he event  
gi v i ng r i se t o t he c l ai m.  

Read t oget her ,  §§ 893. 80( 1) ( a)  and ( 1m)  r equi r e t hat  a per son 

br i ngi ng a medi cal  mal pr act i ce c l ai m agai nst  a " pol i t i cal  

cor por at i on"  must  ser ve i t  wi t h " wr i t t en not i ce of  t he c l ai m, "  

§ 893. 80( 1) ( a) ,  wi t hi n " 180 days af t er  di scover y of  t he i nj ur y  

or  t he dat e whi ch,  i n t he exer ci se of  r easonabl e di l i gence,  t he 

i nj ur y shoul d have been di scover ed. "   Wi s.  St at .  § 893. 80( 1m) .    

¶18 An ent i t y t hat  f al l s  wi t hi n t he scope of  

§ 893. 80( 1) ( a)  must  af f i r mat i vel y pl ead t hat  t he pl ai nt i f f  

f ai l ed t o compl y wi t h i t .   Thor p v.  Town of  Lebanon,  2000 WI  60,  

¶24,  235 Wi s.  2d 610,  612 N. W. 2d 59.   I f  t he pl ai nt i f f  f ai l ed t o 

pr ovi de wr i t t en not i ce,  he or  she may st i l l  be abl e t o sat i sf y  

§ 893. 80( 1) ( a) .   Wi sconsi n St at .  § 893. 80( 1) ( a)  expl i c i t l y  

pr ovi des t hat  t he not i ce r equi r ement  may be sat i sf i ed by a 

pl ai nt i f f  t hat  gave t he ent i t y act ual  not i ce of  t he c l ai m,  as 

l ong as t he act ual  not i ce di d not  cause a pr ej udi c i al  i mpact  on 

t he ent i t y.   Gi ven t hat  § 893. 80( 1m)  modi f i es onl y t he t i mi ng 

f or  t he not i ce,  t he act ual  not i ce aspect  of  § 893. 80( 1) ( a)  woul d 

al so appl y i n medi cal  mal pr act i ce cases.  

¶19 The not i ce of  c l ai m st at ut e pr ovi des a condi t i on 

pr ecedent  t hat  l i mi t s " ' " t he t i me wi t hi n whi ch a cer t ai n 

pr escr i bed act ,  necessar y t o t he enf or cement  of  [ t he 

pl ai nt i f f ' s ]  cause of  act i on,  shal l  be done. " ' "   Snopek v.  

Lakel and Med.  Ct r . ,  223 Wi s.  2d 288,  295,  588 N. W. 2d 19 

( 1999) ( quot i ng Ocampo v.  Raci ne,  28 Wi s.  2d 506,  509,  137 

N. W. 2d 477 ( 1965)  and Tr oschansky v.  Mi l waukee El ec.  Ry.  & Li ght  
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Co. ,  110 Wi s 570,  571,  86 N. W.  156 ( 1910) ) .   A pl ai nt i f f ' s  

f ai l ur e t o sat i sf y t he condi t i on pr ecedent  pr ovi ded by § 893. 80 

r esul t s i n a l oss of  t he r i ght  t o pr oceed wi t h t he act i on 

agai nst  t he gover nment al  ent i t y .   I d.   Requi r i ng such not i ce 

enabl es gover nment al  ent i t i es t o " i nvest i gat e a c l ai m agai nst  an 

empl oyee,  t o avoi d needl ess l i t i gat i on,  and t o set t l e al l  

r easonabl e c l ai ms. "   Ri cci t el l i  v .  Br oekhui zen,  227 Wi s.  2d 100,  

120,  595 N. W. 2d 392 ( 1999) ;  see al so Thor p,  235 Wi s.  2d 610,  

¶23.  

¶20 Wi sconsi n St at .  § 893. 80 i s ent i t l ed " Cl ai ms agai nst  

gover nment al  bodi es or  of f i cer s,  agent s or  empl oyees;  not i ce of  

i nj ur y;  l i mi t at i on of  damages and sui t s. "   Wi sconsi n 

St at .  § 893. 80 i s par t  of  Subchapt er  VI I I  of  Wi s.  St at .  ch.  893,  

whi ch i s ent i t l ed,  " Cl ai ms agai nst  gover nment al  bodi es,  of f i cer s  

and empl oyees. "   Ti t l es used i n t he st at ut es ar e not  consi der ed 

par t  of  t he s t at ut es.   Wi s.  St at .  § 990. 001( 6) .   They may,  

however ,  be per suasi ve evi dence when i nt er pr et i ng a st at ut e.   

Kont owi cz v.  Am.  St andar d I ns.  Co.  of  Wi s. ,  2006 WI  48,  ¶35,  290 

Wi s.  2d 302,  714 N. W. 2d 105.  

¶21 The l egi s l at ur e has not  pr ovi ded a def i ni t i on of  

" pol i t i cal  cor por at i on. "   When gi v i ng a st at ut e i t s pl ai n and 

or di nar y meani ng,  cour t s r ef er  t o di ct i onar i es t o def i ne t hose 

t er ms not  def i ned by t he l egi s l at ur e.   St at e v.  Wi t t r ock,  119 

Wi s.  2d 664,  670,  350 N. W. 2d 647 ( 1984) .   

Wi sconsi n St at .  § 990. 01( 1)  pr ovi des t hat  " [ a] l l  wor ds and 

phr ases shal l  be const r ued accor di ng t o common and appr oved 

usage;  but  t echni cal  wor ds and phr ases and ot her s t hat  have a 
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pecul i ar  meani ng i n t he l aw shal l  be const r ued accor di ng t o such 

meani ng. "    

¶22 The t er m " pol i t i cal  cor por at i on"  i s synonymous wi t h 

t he t er m " publ i c  cor por at i on. "   Bl ack’ s Law Di ct i onar y 344 ( 7t h 

ed.  1999) .   A " publ i c cor por at i on"  i s " [ a]  cor por at i on t hat  i s 

cr eat ed by t he s t at e as an agency i n t he admi ni s t r at i on of  c i v i l  

gover nment . "   I d.   An " agency"  i s " [ a]  gover nment al  body wi t h 

t he aut hor i t y t o i mpl ement  and admi ni st er  par t i cul ar  

l egi s l at i on. "   I d.  at  63.   St at ed anot her  way,  a " pol i t i cal  

cor por at i on"  i s an ent i t y cr eat ed by t he l egi s l at ur e t hat  i s  

aut hor i zed t o i mpl ement  enact ment s of  t he l egi s l at ur e.  

¶23 Det er mi ni ng whet her  t he UWHCA const i t ut es a " pol i t i cal  

cor por at i on"  r equi r es an assessment  of  t he nat ur e of  t he ent i t y.   

Assessi ng t he nat ur e of  an ent i t y r equi r es a consi der at i on of  

t he power  and st r uct ur e of  i t ,  as conf er r ed by t he l egi s l at ur e.   

St at e ex r el .  War r en v.  Nusbaum,  59 Wi s.  2d 391,  424,  208 

N. W. 2d 780 ( 1973) .   Wi sconsi n St at .  ch.  233 enumer at es t he power  

and t he st r uct ur e of  t he UWHCA.  

¶24 Af t er  pr ovi di ng def i ni t i ons f or  t he chapt er ,  t he 

l egi s l at ur e expl i c i t l y  st at es i t s i nt ent  t o cr eat e " a publ i c 

body cor por at e and pol i t i c  t o be known as t he ' Uni ver si t y of  

Wi sconsi n Hospi t al s and Cl i ni cs Aut hor i t y. ' "   

Wi s.  St at .  § 233. 02( 1) .   Though r el evant  t o our  i nqui r y,  we l ook 

beyond such a " l egi s l at i ve denomi nat i on"  t o t he power  and 

st r uct ur e of  t he ent i t y.   Nusbaum,  59 Wi s.  2d at  424.  

¶25 I n cr eat i ng t he UWHCA,  t he l egi s l at ur e deci ded t hat  

t he boar d of  di r ect or s woul d be ei t her  st at e empl oyees or  
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appoi nt ed by gover nment  of f i c i al s.   Wi s.  St at .  § 233. 02( 1) .   

Speci f i cal l y,  t he boar d i s composed as f ol l ows:    

( a)  Thr ee member s nomi nat ed by t he gover nor ,  and 
wi t h t he advi ce and consent  of  t he senat e appoi nt ed,  
f or  3- year  t er ms.  

( am)  Each cochai r per son of  t he j oi nt  commi t t ee on 
f i nance or  a member  of  t he commi t t ee desi gnat ed by 
t hat  cochai r per son.  

( b)  Thr ee member s of  t he boar d of  r egent s  
appoi nt ed by t he pr esi dent  of  t he boar d of  r egent s.  

( c)  The chancel l or  of  t he Uni ver si t y of  
Wi sconsi n- Madi son or  hi s or  her  desi gnee.  

( d)  The dean of  t he Uni ver si t y of  Wi sconsi n-
Madi son Medi cal  School .  

( e)  A chai r per son of  a depar t ment  at  t he 
Uni ver si t y of  Wi sconsi n- Madi son Medi cal  School ,  
appoi nt ed by t he chancel l or  of  t he Uni ver si t y of  
Wi sconsi n- Madi son.  

( f )  A f acul t y  member  of  a Uni ver si t y of  
Wi sconsi n- Madi son heal t h pr of essi ons school ,  ot her  
t han t he Uni ver si t y of  Wi sconsi n- Madi son Medi cal  
School ,  appoi nt ed by t he chancel l or  of  t he Uni ver si t y  
of  Wi sconsi n- Madi son.  

( g)  The secr et ar y of  admi ni st r at i on or  hi s or  her  
desi gnee.  

( h)  Two nonvot i ng member s appoi nt ed by t he 
gover nor ,  one of  whom shal l  be an empl oyee or  a 
r epr esent at i ve of  a l abor  or gani zat i on r ecogni zed or  
cer t i f i ed t o r epr esent  empl oyees i n one of  t he 
col l ect i ve bar gai ni ng uni t s speci f i ed i n s.  111. 05 ( 5)  
( a)  and one of  whom shal l  be an empl oyee or  a 
r epr esent at i ve of  a l abor  or gani zat i on r ecogni zed or  
cer t i f i ed t o r epr esent  empl oyees i n one of  t he 
col l ect i ve bar gai ni ng uni t s speci f i ed i n s.  111. 825 
( 1m) .    
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I d.   The di r ect or s ar e not  compensat ed,  but  do get  r ei mbur sed 

f or  act ual  cost s t hey i ncur  i n per f or mi ng t hei r  dut i es.   

Wi s.  St at .  § 233. 02( 3) .   Di r ect or s ar e al so pr ot ect ed f r om ci v i l  

l i abi l i t y  t hat  may ar i se f r om t he per f or mance of  t hei r  dut i es,  

except  i f  i t  const i t ut es wi l l f ul  mi sconduct .   

Wi s.  St at .  § 233. 02( 4) .  

¶26 The l egi s l at ur e gr ant ed t he UWHCA " al l  t he power s 

necessar y or  conveni ent  t o car r y out  t he pur poses and pr ovi s i ons 

of  [ ch.  233] . "   Wi s.  St at .  § 233. 03.   The UWHCA i s speci f i cal l y  

aut hor i zed t o t ake act i ons such as adopt i ng byl aws,  pol i c i es,  

and pr ocedur es f or  " t he r egul at i on of  i t s  af f ai r s and t he 

conduct  of  i t s  busi ness, "  Wi s.  St at .  § 233. 03( 1) ;  sui ng and 

bei ng sued,  Wi s.  St at .  § 233. 03( 2) ;  accept i ng gi f t s and gr ant s,  

" but  not  i ncl udi ng r esear ch gr ant s i n whi ch t he gr ant  

i nvest i gat or  i s an empl oyee of  t he boar d of  r egent s, "  i d. ;  

pr ocur i ng i nsur ance on debt  obl i gat i ons,  Wi s.  St at .  § 233. 03( 5) ;  

engagi ng i n col l ect i ve bar gai ni ng wi t h col l ect i ve bar gai ni ng 

uni t s r ecogni zed or  aut hor i zed by st at ut e,  

Wi s.  St at .  § 233. 03( 7) ;  par t i c i pat i ng i n cor por at i ons or  

par t ner shi ps t hat  pr ovi de heal t h- r el at ed ser vi ces,  i f  var i ous 

st at e ent i t i es and of f i c i al s ar e pr esent ed wi t h t he pr oper  

access t o document s,  Wi s.  St at .  § 233. 03( 9) ;  i ssui ng bonds i n 

accor dance wi t h st at e st at ut e,  Wi s.  St at .  § 233. 03( 11) ;  and 

const r uct i ng and i mpr ovi ng f aci l i t i es on st at e- owned l and,  

pr ovi ded st at ut or y condi t i ons ar e sat i sf i ed,  

Wi s.  St at .  § 233. 03( 13) .   
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¶27 The l egi s l at ur e al so i mposed dut i es on t he UWHCA.   

Wi s.  St at .  § 233. 04.   Wi sconsi n St at .  ch.  233 det ai l s l eases and 

af f i l i at i on agr eement s t he UWHCA must  ent er  wi t h t he Uni ver si t y 

of  Wi sconsi n Syst em boar d of  r egent s.   Wi s.  St at .  §§  233. 04( 7)  

and ( 7m) .   Whi l e t he l eases and agr eement s ar e i n pl ace wi t h t he 

boar d of  r egent s,  t he UWHCA must   

mai nt ai n,  cont r ol  and super vi se t he use of  t he 
Uni ver si t y of  Wi sconsi n Hospi t al s and Cl i ni cs,  f or  t he 
pur poses of :  

1.  Del i ver i ng compr ehensi ve,  hi gh- qual i t y heal t h 
car e t o pat i ent s usi ng t he hospi t al s and t o t hose 
seeki ng car e f r om i t s pr ogr ams,  i ncl udi ng a commi t ment  
t o pr ovi de such car e f or  t he medi cal l y i ndi gent .  

2.  Pr ovi di ng an envi r onment  sui t abl e f or  
i nst r uct i ng medi cal  and ot her  heal t h pr of essi ons 
st udent s,  physi c i ans,  nur ses and member s of  ot her  
heal t h- r el at ed di sci pl i nes.  

3.  Sponsor i ng and suppor t i ng r esear ch i n t he 
del i ver y of  heal t h car e t o f ur t her  t he wel f ar e of  t he 
pat i ent s t r eat ed and appl y i ng t he advances i n heal t h 
knowl edge t o al l evi at e human suf f er i ng,  pr omot e heal t h 
and pr event  di sease.   

4.  Assi st i ng heal t h pr ogr ams and per sonnel  
t hr oughout  t he st at e and r egi on i n t he del i ver y of  
heal t h car e.  

Wi s.  St at .  § 233. 04( 3b) .   I t  must  al so ent er  i nt o a cont r act ual  

ser vi ces agr eement  wi t h t he Uni ver si t y of  Wi sconsi n Hospi t al  and 

Cl i ni cs Boar d f or  empl oyees.   Wi s.  St at .  § 233. 04( 4) .   I n t he 

event  t hat  t he j oi nt  commi t t ee on f i nance does not  appr ove an 

ext ensi on or  r enewal  of  a l ease or  agr eement ,  t he UWHCA 

f aci l i t i es wi l l  t r ansf er  t o t he boar d of  r egent s.   

Wi s.  St at .  §§ 233. 04( 7g) ( b)  and ( 7p) ( b) .  
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¶28 The UWHCA dut i es al so i ncl ude updat i ng t he st at e on 

var i ous mat t er s.   I t  must  annual l y submi t  a r epor t  t o t he 

gover nor ,  each house of  t he l egi s l at ur e,  pr esi dent  of  t he boar d 

of  r egent s,  and t he secr et ar y of  admi ni st r at i on.   

Wi s.  St at .  § 233. 04( 1) .   The r epor t  must  i ncl ude an audi t ed 

f i nanci al  st at ement  and i nf or mat i on on pat i ent  car e,  educat i on,  

r esear ch,  communi t y ser vi ces act i v i t i es,  and accompl i shment s of  

t he UWHCA.   I d.   I n addi t i on t o t he annual  r epor t ,  t he UWHCA 

must  pr ovi de on a mont hl y basi s t he secr et ar y of  admi ni st r at i on 

wi t h f i nanci al  and st at i st i cal  i nf or mat i on t hat  he or  she 

r equi r es.   Wi s.  St at .  § 233. 04( 9) .  

¶29 Wi sconsi n St at .  ch.  233 al so addr esses i ssues r el at ed 

t o bonds,  i ncl udi ng t he i ssuance of  bonds,  Wi s.  St at .  § 233. 20,  

t he secur i t y of  bonds,  Wi s.  St at .  § 233. 21,  t he r ef undi ng of  

bonds,  Wi s.  St at .  § 233. 26,  and t he amount  of  out st andi ng bonds,  

Wi s.  St at .  § 233. 27.   The UWHCA must  i ncl ude a st at ement  on t he 

f ace of  al l  bonds t hat  " [ t ] he st at e i s not  l i abl e on bonds and 

t he bonds ar e not  a debt  of  t he st at e. "   Wi s.  St at .  § 233. 22.   

The st at e al so  

pl edges t o and agr ees wi t h t he bondhol der s,  and 
per sons t hat  ent er  i nt o cont r act s wi t h t he aut hor i t y 
under  t hi s chapt er ,  t hat  t he st at e wi l l  not  l i mi t  or  
al t er  t he r i ght s vest ed i n t he aut hor i t y by t hi s 
chapt er  bef or e t he aut hor i t y has f ul l y met  and 
di schar ged t he bonds,  and any i nt er est  due on t he 
bonds,  and has f ul l y per f or med i t s cont r act s,  unl ess 
adequat e pr ovi s i on i s made by l aw f or  t he pr ot ect i on 
of  t he bondhol der s or  t hose ent er i ng i nt o cont r act s 
wi t h t he aut hor i t y.  

Wi s.  St at .  § 233. 23.  
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¶30 Wi sconsi n St at .  ch.  233 al so est abl i shes many ot her  

dut i es,  whi ch addr ess i ssues r angi ng f r om how t he UWHCA 

mai nt ai ns r ecor ds,  Wi s.  St at .  § 233. 12,  t o r equi r i ng i t  t o 

oper at e a poi son cont r ol  cent er ,  Wi s.  St at .  § 233. 04( 10) .  

¶31 Gi ven t he power  and st r uct ur e of  t he UWHCA,  we 

concl ude t hat  i t  i s  a " pol i t i cal  cor por at i on. "   The l egi s l at ur e 

cr eat ed t he UWHCA.   I t  has a st at ut or y pur pose,  whi ch i ncl udes 

pr ovi di ng hi gh- qual i t y car e t o t he medi cal l y i ndi gent ,  

mai nt ai ni ng an envi r onment  f or  i nst r uct i ng f ut ur e heal t h car e 

pr ovi der s,  l eadi ng ef f or t s t o r educe human suf f er i ng and 

pr omot i ng of  heal t h,  and assi st i ng wi t h t he del i ver y of  heal t h 

car e ar ound t he st at e.   The vot i ng member s of  i t s  boar d of  

di r ect or s ar e ei t her  publ i c of f i c i al s or  appoi nt ed by publ i c  

of f i c i al s.   I t  has a dut y t o engage i n col l ect i ve bar gai ni ng.   

I t  must  ent er  i nt o agr eement s and l eases wi t h t he st at e.   I t  

must  updat e t he st at e on a consi st ent  basi s.   The st at e i s  

ensur ed access t o t he UWHCA’ s f i nanci al  st at ement s.   I n t he 

event  t her e i s a f ai l ur e t o ext end or  r enew an agr eement  or  

l ease,  f aci l i t i es t r ansf er  t o t he boar d of  r egent s.   The power  

gr ant ed by t he l egi s l at ur e,  and t he st r uct ur e i t  has i mposed on 

t he UWHCA,  i ndi cat e t hat  t he l egi s l at ur e i nt ended t he UWHCA t o 

be a pol i t i cal  cor por at i on.   Ther ef or e,  i t  f al l s  wi t hi n t he 

not i ce r equi r ement  of  § 893. 80.    

¶32 Some f eat ur es of  t he UWHCA ar e shar ed wi t h pr i vat e 

ent i t i es.   For  i nst ance,  i t  does not  r ecei ve gener al  pur pose 

r evenue f r om t he st at e.   I t  can sue and be sued.   I t  can buy and 

sel l  r eal  est at e.   Never t hel ess,  t he l egi s l at ur e empower ed i t  t o 
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act  wi t hi n a f r amewor k t hat  i s c l osel y r evi ewed by t he st at e.   

The power  and st r uct ur e of  t he UWHCA based upon 

Wi s.  St at .  ch.  233 l eads us t o concl ude t hat  t he l egi s l at ur e 

i nt ended a pl ai nt i f f  t o ser ve i t  wi t h a not i ce of  c l ai m.    

¶33 Because t he UWHCA f al l s wi t hi n t he scope of  § 893. 80,  

t he c i r cui t  cour t  pr oper l y di smi ssed Rouse’ s act i on agai nst  t he 

UWHCA wi t h pr ej udi ce.   Wi sconsi n St at .  § 893. 80 r equi r es t hat  a 

per son br i ngi ng a medi cal  mal pr act i ce c l ai m agai nst  an ent i t y 

t hat  f al l s  wi t hi n t he scope of  t he st at ut e ser ve i t  wi t h 

" wr i t t en not i ce of  t he c l ai m, "  § 893. 80( 1) ( a) ,  wi t hi n " 180 days 

af t er  di scover y of  t he i nj ur y  or  t he dat e on whi ch,  i n t he 

exer ci se of  r easonabl e di l i gence,  t he i nj ur y shoul d have been 

di scover ed. "   Wi s.  St at .  § 893. 80( 1m) .   Rouse di d not  pr ovi de 

t he UWHCA such not i ce.   The UWHCA af f i r mat i vel y pl ed t hat  Rouse 

f ai l ed t o pr ovi de i t  wi t h t he pr oper  not i ce.   Rouse di d not  

pr ovi de t he UWHCA wi t h act ual  not i ce.   Rouse coul d not  mai nt ai n 

hi s act i on agai nst  t he UWHCA.  

¶34 Rouse ar gues t hat  § 893. 80 shoul d not  have even 

appl i ed t o hi s case because of  t he excl usi v i t y of  

Wi s.  St at .  ch.  655 when a per son br i ngs a medi cal  mal pr act i ce 

c l ai m.  

¶35 Wi sconsi n St at .  ch.  655 does pr ovi de t he excl usi ve 

pr ocedur e f or  a per son t o pur sue a mal pr act i ce c l ai m agai nst  a 

heal t h car e pr ovi der .   St at e ex.  r el .  St r ykowski  v.  Wi l k i e,  81 

Wi s.  2d 491,  499,  261 N. W. 2d 434 ( 1978) .   Thr ee sect i ons i n 

par t i cul ar  i ndi cat e t he excl usi v i t y of  Wi s.  St at .  ch.  655.   

Wi sconsi n St at .  § 655. 006( 1) ( a)  pr ovi des t hat  " ever y pat i ent ,  
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ever y pat i ent ' s r epr esent at i ve and ever y heal t h car e pr ovi der  

shal l  be concl usi vel y pr esumed t o have accept ed t o be bound by 

t hi s chapt er . "   Wi sconsi n St at .  § 655. 005 pr ovi des t hat  " [ a] ny 

per son l i s t ed i n s.  655. 007 havi ng a c l ai m or  a der i vat i ve c l ai m 

agai nst  a heal t h car e pr ovi der  or  an empl oyee .  .  .  f or  damages 

f or  bodi l y i nj ur y or  deat h .  .  .  i s  subj ect  t o t hi s chapt er . "   

Wi sconsi n St at .  § 655. 007 pr ovi des t hat  " any pat i ent  or  t he 

pat i ent ' s r epr esent at i ve havi ng a c l ai m or  any spouse,  par ent ,  

mi nor  s i bl i ng or  chi l d .  .  .  havi ng a der i vat i ve c l ai m .  .  .  on 

account  of  mal pr act i ce i s subj ect  t o t hi s chapt er . "   See al so 

Maur i n v.  Hal l ,  2004 WI  100,  ¶50,  274 Wi s.  2d 28,  682 N. W. 2d 

866,  over r ul ed i n par t  by Bar t hol omew v.  Wi s.  Pat i ent s Comp.  

Fund and Compcar e Heal t h Ser vs.  I ns.  Cor p. ,  2006 WI  91,  293 Wi s.  

2d 38,  717 N. W. 2d 216.  

¶36 Wi sconsi n St at .  ch.  655 does not ,  however ,  pr ovi de a 

compr ehensi ve set  of  pr ocedur al  r ul es f or  mai nt ai ni ng a medi cal  

mal pr act i ce c l ai m.   St or m v.  Legi on I ns.  Co. ,  2003 WI  120,  ¶34,  

265 Wi s.  2d 169,  665 N. W. 2d 353.   Wi s.  St at .  Ch.  655 does not  

exi st  i n a pr ocedur al  vacuum.   Ot her  pr ocedur es gover ni ng ci v i l  

l i t i gat i on appl y  t o medi cal  mal pr act i ce c l ai ms,  unl ess t hey 

conf l i c t  wi t h chapt er  655.   I d.   For  i nst ance,  chapt er  655 does 

not  cont ai n a st at ut e of  l i mi t at i ons pr ovi s i on,  but  t he t hr ee-

year  st at ut e of  l i mi t at i ons pr ovi ded i n § 893. 55( 1) ( a)  has been 

appl i ed.   See Ocasi o v.  Fr oedt er t  Mem' l  Lut her an Hosp. ,  2001 WI  

App 264,  248 Wi s.  2d 932,  637 N. W. 2d 459.   The f i ve- year  st at ut e 

of  r epose i n § 893. 55( 1) ( b)  al so has been appl i ed.   See Ai cher  

v.  Wi s.  Pat i ent s Comp.  Fund,  2000 WI  98,  237 Wi s.  2d 99,  613 
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N. W. 2d 849;  See al so Hal ver son v.  Tydr i ch,  156 Wi s.  2d 202,  456 

N. W. 2d 852 ( Ct .  App.  1990) .   The t wo- year  st at ut e of  l i mi t at i ons 

f or  i nt ent i onal  t or t s pur suant  t o § 893. 57 has al so been 

appl i ed.   See Debor ah S. S.  v.  Yogesh N. G. ,  175 Wi s.  2d 436,  499 

N. W. 2d 272 ( Ct .  App.  1993) .   Cour t s al so have appl i ed st at ut es 

gover ni ng ser vi ce of  summons,  Young v.  Aur or a Medi cal  Cent er  of  

Washi ngt on Count y,  I nc. ,  2004 WI  App 71,  272 Wi s.  2d 300,  679 

N. W. 2d 549,  and di scr et i onar y changes of  venue,  Hof f man v.  

Memor i al  Hosp.  of  I owa Count y,  196 Wi s.  2d 505,  538 N. W. 2d 627 

( Ct .  App.  1995) .  

¶37 Wi sconsi n St at .  § 893. 80 pr ovi des a set  of  r ul es 

speci f i cal l y f or  c l ai ms agai nst  gover nment al  bodi es and 

of f i cer s,  agent s ,  or  empl oyees,  whi ch br oadl y  appl i es t o al l  

causes of  act i on unl ess a f ur t her ,  mor e speci f i c  r ul e says 

ot her wi se.   See DNR v.  Ci t y of  Waukesha,  184 Wi s.  2d 178,  183,  

515 N. W. 2d 888 ( 1994)  ( concl udi ng t hat  § 893. 80 appl i es t o " al l  

act i ons" )  over r ul ed i n par t  by St at e ex r el .  Auchi nl eck v.  Town 

of  LaGr ange,  200 Wi s.  2d 585,  597,  547 N. W. 2d 587 ( 1996)  

( st at i ng t hat  t he " al l  act i ons"  l anguage of  DNR v.  Ci t y of  

Waukesha does not  ext end t o open r ecor ds and open meet i ngs 

act i ons,  wher e mor e speci f i c  pr ovi s i ons t ake pr ecedence) .   Thi s 

i s i n accor dance wi t h t he canon of  st at ut or y const r uct i on 

pr ovi di ng t hat  wher e a gener al  st at ut e and a speci f i c  st at ut e 

appl y t o t he same subj ect ,  t he speci f i c  st at ut e cont r ol s.   St at e 

ex r el .  Hensl ey v.  Endi cot t ,  2001 WI  105,  ¶19,  245 Wi s.  2d 607,  

629 N. W. 2d 686.  
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¶38 Wi sconsi n St at .  § 893. 80( 1m)  r equi r es t hat ,  " [ w] i t h 

r egar d t o a c l ai m t o r ecover  damages f or  medi cal  mal pr act i ce"  

agai nst  a pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  

agency,  wi t hi n 180 days of  di scover y of  t he i nj ur y,  t he c l ai mant  

must  ser ve t hat  gover nment al  body wi t h wr i t t en not i ce pur suant  

t o § 893. 80( 1) ( a) .   Thi s i s a speci f i c  st at ut e of  l i mi t at i ons 

whi ch appl i es i n medi cal  mal pr act i ce cases agai nst  enumer at ed 

t ypes of  gover nment al  bodi es,  such as pol i t i cal  cor por at i ons.   

The l anguage of  § 893. 80( 1m)  expl i c i t l y  ant i c i pat es t he 

appl i cat i on of  § 893. 80 t o medi cal  mal pr act i ce c l ai ms agai nst  

gover nment al  bodi es.  

¶39 Wi sconsi n St at .  § 893. 80( 1m)  appl i es t o medi cal  

mal pr act i ce c l ai ms agai nst  gover nment al  bodi es t hat  f al l  wi t hi n 

t he scope of  § 893. 80,  such as t he UWHCA.   Chapt er  655 does not  

cont ai n any st at ut e of  l i mi t at i ons pr ovi s i on t hat  conf l i c t s wi t h 

§ 893. 80.   The gener al l y excl usi ve nat ur e of  Chapt er  655 does 

not  pr event  t he appl i cat i on of  § 893. 80 i n t hi s case.  

I I I  

¶40 Thi s case pr esent ed one i ssue:  I s t he UWHCA,  as a 

st at ut or i l y- cr eat ed,  publ i c body cor por at e and pol i t i c ,  a 

" pol i t i cal  cor por at i on"  f or  t he pur poses of  § 893. 80?  We hol d 

t hat  t he UWHCA i s a " pol i t i cal  cor por at i on"  because of  t he power  

and st r uct ur e pr ovi ded by t he l egi s l at ur e i n Wi s.  St at .  ch.  233.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶41 Just i ces ANN WALSH BRADLEY and PATI ENCE DRAKE 

ROGGENSACK di d not  par t i c i pat e.  
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¶42 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

par t i es i ni t i al l y  br i ef ed onl y t he i ssue of  t he appl i cat i on of  

§ 893. 80 ( 2003- 04) 1 t o t he UWHCA.   But  t hi s i ssue i s not  t he onl y 

i ssue i n t he i nst ant  case.   Af t er  or al  ar gument  t he cour t  asked 

t he par t i es t o pr ovi de suppl ement al  br i ef s di scussi ng t he 

appl i cat i on of  Chapt er  655 t o t he UWHCA and t he r el at i onshi p 

bet ween § 893. 80 and Chapt er  655.   Speci f i cal l y,  t he cour t  asked 

t he par t i es t o addr ess t he f ol l owi ng quest i on:  

Taki ng i nt o consi der at i on Wi s.  St at .  ch.  655 and t he 
pr ovi s i ons of  Wi s.  St at .  § 893. 80,  as wel l  as any 
ot her  r el evant  mat t er s,  i ncl udi ng Ri neck v.  Johnson,  
155 Wi s.  2d 659,  456 N. W. 2d 336 ( 1990)  and Jel i nek v.  
St .  Paul  Fi r e and Casual t y I nsur ance Company,  182 
Wi s.  2d 1,  512 N. W. 2d 764 ( 1994) ,  i s  Wi s.  St at .  ch.  
655 t he excl usi ve pr ocedur e f or  pur sui ng mal pr act i ce 
c l ai ms agai nst  chapt er  655 heal t h car e pr ovi der s and 
t hei r  empl oyees,  r ender i ng § 893. 80 i nappl i cabl e? 

¶43 The pl ai nt i f f s pr i mar i l y ar gued i n t hei r  suppl ement al  

br i ef  t hat  onl y Chapt er  655 appl i es t o t he UWHCA.   I n cont r ast ,  

t he def endant s pr i mar i l y ar gued t hat  onl y Wi s.  St at .  § 893. 80 

appl i es t o t he UWHCA.   Accor di ng t o t he maj or i t y opi ni on,  bot h 

§ 893. 80 and Chapt er  655 appl y t o t he UWHCA.   The maj or i t y 

opi ni on t er sel y  concl udes t hat  because " Chapt er  655 does not  

cont ai n any st at ut e of  l i mi t at i ons pr ovi s i on t hat  conf l i c t s wi t h 

§ 893. 80, "  t he 180- day not i ce of  c l ai m pr ovi s i on of  § 893. 80 

appl i es t o t he UWHCA and i t s empl oyees.   Maj or i t y op. ,  ¶39.  

                                                 
1 Al l  r ef er ences t o t he Wi sconsi n st at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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¶44 Pr oper l y det er mi ni ng whet her  t he 180- day not i ce of  

c l ai m was r equi r ed under  Wi s.  St at .  § 893. 80 i n t he i nst ant  case 

r equi r es t he cour t  t o addr ess t hr ee quest i ons:  

I .  I s t he UWHCA ( descr i bed i n t he st at ut es as a 

" publ i c body cor por at e and pol i t i c" )  a " pol i t i cal  

cor por at i on"  under  Wi s.  St at .  § 893. 80 so t hat  a medi cal  

mal pr act i ce c l ai mant  must  compl y wi t h t he 180- day not i ce of  

c l ai m r equi r ement ?  

I I .  Ar e t he UWHCA and i t s  empl oyees2 " heal t h car e 

pr ovi der s"  under  Wi s.  St at .  Chapt er  655,  whi ch gover ns 

medi cal  mal pr act i ce sui t s br ought  agai nst  heal t h car e 

pr ovi der s? and  

I I I .  Can Wi s.  St at .  § 893. 80 and Chapt er  655 be 

har moni zed so t hat  bot h can appl y t o medi cal  mal pr act i ce 

act i ons br ought  agai nst  t he UWHCA?  

¶45 The maj or i t y opi ni on answer s " Yes"  t o t he f i r st  t wo 

quest i ons and br ushes asi de t he i mpor t ance of  answer i ng t he 

t hi r d quest i on,  whi ch t he cour t  posed t o t he par t i es.   As a 

r esul t ,  t he maj or i t y opi ni on di smi sses t he act i on agai nst  t he 

UWHCA and i t s empl oyees on t he gr ound t hat  t he pl ai nt i f f  di d not  

compl y wi t h t he 180- day not i ce of  c l ai m r equi r ement  i n Wi s.  

St at .  § 893. 80.  

¶46 For  t he r easons set  f or t h,  I  concl ude as f ol l ows:  

I .  The UWHCA i s not  a " pol i t i cal  cor por at i on"  under  

Wi s.  St at .  § 893. 80 and cl ai mant s need not  f ol l ow t he 180-

                                                 
2 By " empl oyees, "  I  r ef er  t o t hose empl oyees who ar e heal t h 

car e pr ovi der s under  Chapt er  655.  
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day not i ce of  c l ai m r equi r ement .   Rat her ,  t he UWHCA i s a 

hybr i d or gani zat i on t hat  t he l egi s l at ur e di d not  i nt end t o 

be cover ed by § 893. 80.  

I I .  The UWHCA i s not  an exempt  " gover nment al  agency"  

under  Wi s.  St at .  § 655. 003( 2) ;  i t  i s  a non- exempt  " heal t h 

car e pr ovi der "  under  Chapt er  655.   Even i f  t he UWHCA i t sel f  

wer e exempt  f r om Chapt er  655,  i t s empl oyees st i l l  ar e 

" heal t h car e pr ovi der s"  gover ned by Chapt er  655.  

I I I .  Wi sconsi n St at .  § 893. 80 and Chapt er  655 cannot  

r eadi l y be har moni zed wi t h r egar d t o t he commencement  of  a 

medi cal  mal pr act i ce act i on.   I t  i s  uncl ear  whet her  t he 

§ 893. 80 not i ce of  c l ai m pr ovi s i on can be har moni zed wi t h 

t he Chapt er  655 medi at i on pr ovi s i ons,  whet her  t he § 893. 80 

and Chapt er  655 st at ut es of  l i mi t at i ons can be har moni zed,  

and whet her  t he caps on damages i n t hese di f f er ent  

st at ut or y schemes can be r econci l ed.    

¶47 To det er mi ne whet her  Wi s.  St at .  § 893. 80 appl i es t o 

t he UWHCA,  we must  r ead § 893. 80 wi t h Chapt er  655 i nasmuch as 

t he l egi s l at ur e i nt ended t he t wo t o be r ead t oget her .   I f  Wi s.  

St at .  § 893. 80 conf l i c t s wi t h Chapt er  655,  Chapt er  655 gover ns.  

¶48 I  woul d r ever se t he deci s i on of  t he cour t  of  appeal s 

and r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs on t he pl ai nt i f f ' s  compl ai nt .  

¶49 Bef or e I  di scuss each quest i on pr esent ed i n t ur n,  I  

want  t o put  t he pr esent  case i n cont ext .   At  l east  t wo gr oups of  

heal t h car e pr ov i der s wor k at  t he UWHCA,  s i de by s i de:   heal t h 

car e pr ovi der s who ar e empl oyees of  t he UWHCA and heal t h car e 
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pr ovi der s who ar e empl oyees of  t he Uni ver si t y of  Wi sconsi n.   As 

t he nonpar t y br i ef  of  t he Boar d of  Regent s of  t he Uni ver si t y of  

Wi sconsi n makes cl ear ,  t he UWHCA and t he Uni ver si t y have a 

mut ual  i nt er dependence and ser ve si mi l ar  pur poses.  

¶50 The empl oyees of  t he Uni ver si t y  of  Wi sconsi n ar e st at e 

empl oyees,  and t or t  c l ai ms agai nst  t hem ar e gover ned by Wi s.  

St at .  § 893. 82,  not  by § 893. 80.   Fur t her mor e,  t he empl oyees of  

t he Uni ver si t y of  Wi sconsi n ar e exempt  f r om Chapt er  655. 3 

¶51 The empl oyees of  t he UWHCA,  on t he ot her  hand,  ar e not  

st at e empl oyees;  t or t  c l ai ms agai nst  t hem ar e not  gover ned by 

Wi s.  St at .  § 893. 82.   Accor di ng t o t he maj or i t y opi ni on,  c l ai ms 

agai nst  t hem ar e gover ned by § 893. 80,  as wel l  as Chapt er  655.  

¶52 Of t en,  bot h Uni ver si t y st at e empl oyees and empl oyees 

of  t he UWHCA ar e def endant s i n t he same medi cal  mal pr act i ce 

act i ons.   Any i nt er pr et at i on of  Wi s.  St at .  § 893. 80 must  oper at e 

har moni ousl y wi t h § 893. 82 and Chapt er  655 so t hat  c l ai mant s can 

pr oceed wi t h t hei r  l i t i gat i on.    

¶53 Fur t her mor e,  t he UWHCA does busi ness or di nar i l y  

car r i ed on by pr i vat e ent er pr i se.   Any i nt er pr et at i on of  

§ 893. 80 and Chapt er  655 must  ask t he ext ent  t o whi ch t he 

l egi s l at ur e woul d have i nt ended pat i ent s of  t he UWHCA be 

                                                 
3 Wi s.  St at .  § 655. 003( 1) ;  Suchomel  v.  Uni v.  of  Wi s.  Hosp.  & 

Cl i ni cs,  2005 WI  App 234,  ¶¶26- 29,  288 Wi s.  2d 188,  203- 05,  708 
N. W. 2d 13.  
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accor ded l ess pr ot ect i on agai nst  medi cal  mal pr act i ce t han t hey 

woul d have had i n a pr i vat el y oper at ed f aci l i t y . 4 

¶54 I n i nt er pr et i ng and appl y i ng Wi s.  St at .  § 893. 80 and 

Chapt er  655 t o t he UWHCA heal t h car e pr ovi der s,  a cour t  

t her ef or e must  consi der  ( 1)  t he compar at i ve st at ut or y t r eat ment  

of  t he Uni ver si t y st at e empl oyees and t he empl oyees of  t he UWHCA 

so t hat  a s i ngl e l awsui t  agai nst  bot h gr oups of  heal t h car e 

pr ovi der s may pr oceed wi t h a mi ni mum amount  of  di f f i cul t y f or  

bot h t he c l ai mant  and t he heal t h car e pr ovi der s,  and ( 2)  t he 

compar at i ve st at ut or y t r eat ment  of  t he UWHCA and i t s empl oyees 

and t hei r  compet i t or s i n t he pr i vat e sect or . 5 

I  

 ¶55 The def endant s i nsi st  t hat  t he UWHCA,  whi ch i s  

descr i bed i n t he st at ut es as a " publ i c body cor por at e and 

pol i t i c , "  i s  a " pol i t i cal  cor por at i on"  f or  t he pur poses of   Wi s.  

St at .  § 893. 80 and t hus cl ai mant s must  f ol l ow t he pr ocedur al  

not i ce of  c l ai m r equi r ement  set  f or t h i n § 893. 80.   The maj or i t y 

opi ni on agr ees,  announci ng t hat  " [ g] i ven t he power  and st r uct ur e 

of  t he UWHCA,  we concl ude t hat  i t  i s  a ' pol i t i cal  cor por at i on. ' "   

Maj or i t y op. ,  ¶31.  

                                                 
4 See Lewi s v.  Physi c i ans I ns.  Co. ,  2001 WI  60,  ¶25,  243 

Wi s.  2d 648,  627 N. W. 2d 484,  i n whi ch t he cour t  r ef used t o adopt  
t he " capt ai n of  t he shi p"  doct r i ne of  physi c i an l i abi l i t y  i n 
count y hospi t al s because t hi s doct r i ne di d not  appl y i n pr i vat e 
hospi t al s and appl i cat i on of  t he doct r i ne woul d di scour age 
doct or s f r om wor ki ng at  gover nment  hospi t al s.  

5 " [ W] hen t he l egi s l at ur e enact s a new st at ut e,  i t  i s  
pr esumed t o know t he new st at ut e' s r el at i onshi p wi t h exi st i ng 
and cont empor aneousl y cr eat ed st at ut or y pr ovi s i ons,  especi al l y 
t hose di r ect l y af f ect i ng t he s t at ut e. "   St or m v.  Legi on I ns.  
Co. ,  2003 WI  120,  ¶29,  265 Wi s.  2d 169,  665 N. W. 2d 353.    
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 ¶56 I  concl ude t hat  a pr oper  st at ut or y i nt er pr et at i on 

l eads t o t he opposi t e concl usi on.   The phr ase " pol i t i cal  

cor por at i on"  has t o be def i ned i n t he cont ext  of  Wi s.  St at .  

§ 893. 80 i n whi ch i t  i s  used.  

¶57 Wi sconsi n St at .  § 893. 80 est abl i shes t he pr ocedur e f or  

f i l i ng a c l ai m agai nst  a vol unt eer  f i r e company,  a pol i t i cal  

cor por at i on,  or  a gover nment al  subdi v i s i on or  agency. 6   

¶58 I f  a per son or  ent i t y f al l s  wi t hi n one of  t hese 

enumer at ed cl assi f i cat i ons,  cer t ai n pr ovi s i ons appl y,  such as 

Wi s.  St at .  §§ 893. 80( 1) ( a)  and ( 1m) ,  whi ch est abl i sh a 180- day 

not i ce of  c l ai m r equi r ement , 7 and § 893. 80( 1g) ,  whi ch pr ovi des 

                                                 
6 Sect i on 893. 80( 1)  st at es i n r el evant  par t  t hat :  

Except  as pr ovi ded i n subs.  ( 1g) ,  ( 1m) ,  ( 1p)  and ( 8) ,  
no act i on may be br ought  or  mai nt ai ned agai nst  any 
vol unt eer  f i r e company or gani zed under  ch.  213,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency t her eof  nor  agai nst  any of f i cer ,  of f i c i al ,  
agent  or  empl oyee of  t he cor por at i on,  subdi v i s i on or  
agency f or  act s done i n t hei r  of f i c i al  capaci t y or  i n 
t he cour se of  t hei r  agency or  empl oyment  upon a c l ai m 
or  cause of  act i on [ unl ess cer t ai n pr ovi s i ons ar e 
compl i ed wi t h]  .  .  .  .  

7 Wi sconsi n St at .  § 893. 80( 1) ( a)  st at es i n f ul l  t hat :   

Wi t hi n 120 days af t er  t he happeni ng of  t he event  
gi v i ng r i se t o t he c l ai m,  wr i t t en not i ce of  t he 
c i r cumst ances of  t he c l ai m si gned by t he par t y,  agent  
or  at t or ney i s  ser ved on t he vol unt eer  f i r e company,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency and on t he of f i cer ,  of f i c i al ,  agent  or  empl oyee 
under  s.  801. 11.   Fai l ur e t o gi ve t he r equi s i t e not i ce 
shal l  not  bar  act i on on t he cl ai m i f  t he f i r e company,  
cor por at i on,  subdi v i s i on or  agency had act ual  not i ce 
of  t he c l ai m and t he cl ai mant  shows t o t he 
sat i sf act i on of  t he cour t  t hat  t he del ay or  f ai l ur e t o 
gi ve t he r equi s i t e not i ce has not  been pr ej udi c i al  t o 
t he def endant  f i r e company,  cor por at i on,  subdi v i s i on 
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t hat  an act i on must  be commenced wi t hi n s i x mont hs af t er  t he 

gover nment  ent i t y di sal l ows t he cl ai m, 8 and § 893. 80( 3) ,  whi ch 

caps damages at  $50, 000. 9   

                                                                                                                                                             
or  agency or  t o t he def endant  of f i cer ,  of f i c i al ,  agent  
or  empl oyee .  .  .  .  

Wi sconsi n St at .  § 893. 80( 1m)  st at es i n f ul l  t hat :    

Wi t h r egar d t o a c l ai m t o r ecover  damages f or  medi cal  
mal pr act i ce,  t he t i me per i od under  sub.  ( 1) ( a)  shal l  
be 180 days af t er  di scover y of  t he i nj ur y or  t he dat e 
on whi ch,  i n t he exer ci se of  r easonabl e di l i gence,  t he 
i nj ur y shoul d have been di scover ed,  r at her  t han 120 
days af t er  t he happeni ng of  t he event  gi v i ng r i se t o 
t he c l ai m.  

8 Wi sconsi n St at .  § 893. 80( 1g)  st at es i n f ul l  t hat :    

Not i ce of  di sal l owance of  t he c l ai m submi t t ed under  
sub.  ( 1)  shal l  be ser ved on t he cl ai mant  by r egi st er ed 
or  cer t i f i ed mai l  and t he r ecei pt  t her ef or ,  s i gned by 
t he c l ai mant ,  or  t he r et ur ned r egi st er ed l et t er ,  shal l  
be pr oof  of  ser v i ce.   Fai l ur e of  t he appr opr i at e body 
t o di sal l ow a c l ai m wi t hi n 120 days af t er  pr esent at i on 
of  t he wr i t t en not i ce of  t he c l ai m i s a di sal l owance.   
No act i on on a c l ai m under  t hi s sect i on agai nst  any 
def endant  f i r e company,  cor por at i on,  subdi v i s i on or  
agency nor  agai nst  any def endant  of f i cer ,  of f i c i al ,  
agent  or  empl oyee,  may be br ought  af t er  6 mont hs f r om 
t he dat e of  ser vi ce of  t he not i ce of  di sal l owance,  and 
t he not i ce of  di sal l owance shal l  cont ai n a st at ement  
t o t hat  ef f ect .  

9 Wi sconsi n St at .  § 893. 80( 3)  st at es i n f ul l  t hat :  

Except  as pr ovi ded i n t hi s subsect i on,  t he amount  
r ecover abl e by any per son f or  any damages,  i nj ur i es or  
deat h i n any act i on f ounded on t or t  agai nst  any 
vol unt eer  f i r e company or gani zed under  ch.  181 or  213,  
pol i t i cal  cor por at i on,  gover nment al  subdi v i s i on or  
agency t her eof  and agai nst  t hei r  of f i cer s,  of f i c i al s,  
agent s or  empl oyees f or  act s done i n t hei r  of f i c i al  
capaci t y or  i n t he cour se of  t hei r  agency or  
empl oyment ,  whet her  pr oceeded agai nst  j oi nt l y or  
sever al l y,  shal l  not  exceed $50, 000.   The amount  
r ecover abl e under  t hi s subsect i on shal l  not  exceed 
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¶59 Not abl y,  a " publ i c body cor por at e and pol i t i c , "  as t he 

UWHCA i s def i ned i n Wi s.  St at .  § 233. 02( 1) ,  i s  not  i ncl uded as 

such i n § 893. 80.   I n at  l east  t wo ot her  st at ut es,  however ,  t he 

l egi s l at ur e speci f i cal l y def i ned " gover nment al  body"  f or  t hose 

st at ut es or  subchapt er s t o i ncl ude t he " publ i c body cor por at e 

and pol i t i c  cr eat ed by const i t ut i on,  st at ut e,  or di nance,  r ul e or  

or der . "   Wi s.  St at .  §§ 19. 82( 1) ,  895. 52( 1) ( a) 3.   Accor di ngl y,  

t he l egi s l at ur e' s omi ssi on of  t he c l assi f i cat i on of  " publ i c body 

cor por at e and pol i t i c"  f r om t he l i s t i ng of  ent i t i es i n § 893. 80 

i s t el l i ng.  

¶60 Sect i on 893. 80 does not  def i ne " pol i t i cal  

cor por at i on. "   The maj or i t y opi ni on r esor t s t o t he f ul l  panopl y 

of  def i ni t i ons f r om Bl ack' s Law Di ct i onar y t o t r y t o f i gur e out  

what  t hi s phr ase means and whet her  t he UWHCA f al l s wi t hi n i t .   

Maj or i t y op. ,  ¶22.   None of  t hese def i ni t i ons i s per suasi ve;  

                                                                                                                                                             
$25, 000 i n any such act i on agai nst  a vol unt eer  f i r e 
company or gani zed under  ch.  181 or  213 or  i t s 
of f i cer s,  of f i c i al s,  agent s or  empl oyees.   I f  a 
vol unt eer  f i r e company or gani zed under  ch.  181 or  213 
i s par t  of  a combi ned f i r e depar t ment ,  t he $25, 000 
l i mi t  st i l l  appl i es t o act i ons agai nst  t he vol unt eer  
f i r e company or  i t s of f i cer s,  of f i c i al s,  agent s or  
empl oyees.   No puni t i ve damages may be al l owed or  
r ecover abl e i n any such act i on under  t hi s subsect i on.  
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none hol ds t he key t o i nt er pr et i ng Wi s.  St at .  § 893. 80. 10  

Accor di ng t o Bl ack' s Law Di ct i onar y,  t he cat egor i es speci f i cal l y  

enumer at ed i n § 893. 80( 1)  ar e synonymous;  a " pol i t i cal  

cor por at i on"  i s an " agency. "   Such an i nt er pr et at i on r ender s t he 

st at ut or y l anguage i n § 893. 80( 1)  super f l uous and t her ef or e must  

be i ncor r ect .   A " pol i t i cal  cor por at i on"  must ,  under  t he 

st at ut e,  be di st i nct  f r om a " gover nment al  subdi v i s i on or  

agency. "  

¶61 The maj or i t y opi ni on al so exami nes t he nat ur e of  t he 

UWHCA t o det er mi ne whet her  i t  const i t ut es a " pol i t i cal  

cor por at i on. "   Maj or i t y op. ,  ¶23.   Par agr aphs 24 t hr ough 30 

descr i be t he UWHCA and i t s st at ut or i l y- enumer at ed power s and 

                                                 
10 One t er m t he maj or i t y opi ni on l at ches ont o i s " publ i c 

cor por at i on. "   The maj or i t y opi ni on,  r el y i ng on Bl ack' s Law 
Di ct i onar y,  concl udes t hat  a " ' pol i t i cal  cor por at i on'  i s  
synonymous wi t h t he t er m ' publ i c  cor por at i on. ' "   Maj or i t y op. ,  
¶22.   The t er m " publ i c cor por at i on"  can be l ocat ed t hr oughout  
t he st at ut es.   I n § 19. 42( 5) ,  t he l egi s l at ur e def i nes t he t er m 
" Depar t ment "  f or  pur poses of  an el ect i on l aw t o i ncl ude " t he 
l egi s l at ur e,  t he Uni ver si t y of  Wi sconsi n Syst em,  any aut hor i t y 
or  publ i c cor por at i on cr eat ed and r egul at ed by an act  of  t he 
l egi s l at ur e .  .  .  . "   An " aut hor i t y"  i s  di st i ngui shed f r om a 
" publ i c cor por at i on"  i n t hi s par t i cul ar  st at ut e.   An " aut hor i t y"  
l i ke t he UWHCA i s not  t he same t hi ng as a " publ i c cor por at i on. "   
The maj or i t y ' s r el i ance on t hi s t er m i s mi spl aced.  

The maj or i t y opi ni on al so def i nes a " pol i t i cal  cor por at i on"  
as " an ent i t y cr eat ed by t he l egi s l at ur e t hat  i s  aut hor i zed t o 
i mpl ement  enact ment s of  t he l egi s l at ur e. "   Maj or i t y op. ,  ¶22.   
Thi s def i ni t i on i s br oad and l acks meani ngf ul  l i mi t at i on.   
Count l ess bodi es cr eat ed by t he l egi s l at ur e can sat i sf y t hi s 
def i ni t i on.   See,  e. g. ,  Wi s.  St at .  §§ 26. 02 ( counci l  on 
f or est r y) ,  38. 001 ( t he t echni cal  col l ege syst em) ,  and 42. 01 
( st at e f ai r  par k boar d) .   I t  al so sweeps up ot her  bodi es t hat  
have been separ at el y l i s t ed i n § 893. 80( 1) ( a) ,  l i ke vol unt eer  
f i r e compani es or gani zed under  Chapt er  213.  



No.   2005AP2743. ssa 

 

10 
 

dut i es.   Fr om t hi s over vi ew,  t he maj or i t y opi ni on concl udes t hat  

t he UWHCA i s a " pol i t i cal  cor por at i on. "   Maj or i t y op. ,  ¶31.    

¶62 Fr om t hi s over vi ew,  I  concl ude onl y t hat  t he UWHCA i s 

a uni que cr eat ur e,  cr eat ed by st at ut e wi t h a bl end of  publ i c and 

pr i vat e char act er i st i cs.   See al so Takl e v.  Uni v.  of  Wi s.  Hosp.  

& Cl i ni cs Aut h. ,  402 F. 3d 768,  769 ( 7t h Ci r .  2005)  ( Judge Posner  

descr i bes t he UWHCA as " a hybr i d ent i t y"  wi t h " char act er i st i cs  

of  bot h a st at e agency and a pr i vat e f oundat i on. " ) .    

¶63 Cer t ai n at t r i but es of  UWHCA r ef l ect  t he l egi s l at i ve 

i nt ent  t hat  t he St at e pr ovi de some over si ght  of  t hi s ent i t y.   

Ot her  f eat ur es r ef l ect  t he l egi s l at i ve i nt ent  t hat  t he UWHCA 

oper at e as an i ndependent  body wi t h f r eedom t o make deci s i ons t o 

bet t er  compet e wi t h pr i vat e hospi t al s and ot her  heal t h car e 

pr ovi der s.    

¶64 Whet her  a uni que ent i t y l i ke t he UWHCA i s a " pol i t i cal  

cor por at i on"  under  Wi s.  St at .  § 893. 80 r equi r es a mor e car ef ul  

anal ysi s of  § 893. 80 i t sel f .   To det er mi ne whet her  an ent i t y i s 

a § 893. 80 pol i t i cal  cor por at i on r equi r es not  j ust  an anal ysi s  

of  t he ent i t y but  al so of  t he pur pose of  § 893. 80.    

¶65 The ver y t ext  of  Wi s.  St at .  § 893. 80 demonst r at es t hat  

t he st at ut e i s pr i mar i l y concer ned wi t h pr ot ect i ng gover nment al  

asset s.    For  i nst ance,  sect i ons 893. 80( 1m)  r equi r es t hat  i n 

medi cal  mal pr act i ce c l ai ms,  not i ce of  c l ai m must  be gi ven t o t he 

pol i t i cal  cor por at i on wi t hi n 180 days of  di scover y of  t he 

i nj ur y.   Thi s pr ocedur al  hur dl e not  onl y means t hat  ot her wi se 

val i d c l ai ms ar e qui ckl y i nval i dat ed,  i t  al so al l ows t he 

pol i t i cal  cor por at i on an oppor t uni t y t o set t l e a case wi t hout  
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expensi ve l i t i gat i on.   Sect i on 893. 80( 1g)  shor t ens t he st at ut e 

of  l i mi t at i on t o s i x mont hs af t er  di sal l owance of  t he c l ai m.   

Once agai n,  t hi s  pr ocedur al  hur dl e causes ot her wi se val i d c l ai ms 

t o f ai l  qui ckl y.   Sect i on 893. 80( 3)  set s a cap on damages of  

$50, 000 ( or  $25, 000 i n cases of  vol unt eer  f i r e compani es)  and 

di sal l ows puni t i ve damages.   Shor t  and si mpl e,  sect i on 893. 80 i s 

desi gned t o pr ot ect  t he f i sc. 11 

¶66 As t he cour t  expl ai ned i n Ri cci t el l i  v .  Br oekhui zen,  

227 Wi s.  2d 100,  116,  120,  595 N. W. 2d 392 ( 1999) ,  " [ t ] he pur pose 

of  t he not i ce of  c l ai m st at ut e i s t o enabl e t he gover nment  uni t  

t o i nvest i gat e a c l ai m agai nst  an empl oyee,  t o avoi d needl ess 

l i t i gat i on,  and t o set t l e al l  r easonabl e c l ai ms"  ( appl y i ng st at e 

not i ce of  c l ai m st at ut e,  § 893. 82( 3) )  ( i nt er nal  c i t at i ons 

                                                 
11 I n Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  293 

N. W. 2d 504 ( 1980) ,  t hi s cour t  expl ai ned t he l egi s l at ur e' s r ol e 
i n cr af t i ng st at ut or y schemes t o pr ot ect  t he publ i c t r easur y:   

I t  i s  t he l egi s l at ur e' s f unct i on t o eval uat e t he 
r i sks,  t he ext ent  of  exposur e t o l i abi l i t y ,  t he need 
t o compensat e c i t i zens f or  i nj ur y,  t he avai l abi l i t y  of  
and cost  of  i nsur ance,  and t he f i nanci al  condi t i on of  
t he gover nment al  uni t s.   I t  i s  t he l egi s l at ur e' s 
f unct i on t o st r uct ur e st at ut or y pr ovi s i ons,  whi ch wi l l  
pr ot ect  t he publ i c i nt er est  i n r ei mbur si ng t he vi ct i m 
and i n mai nt ai ni ng gover nment  ser vi ces and whi ch wi l l  
be f ai r  and r easonabl e t o t he v i ct i m and at  t he same 
t i me wi l l  be r eal i st i c r egar di ng t he f i nanci al  bur den 
t o be pl aced on t he t axpayer s.  

I d.  at  377.  

I n Lewi s v.  Physi c i ans I ns.  Co. ,  2001 WI  60,  ¶25 n. 18,  243 
Wi s.  2d 648,  627 N. W. 2d 484,  i nvol v i ng a count y hospi t al ,  t he 
cour t  expl ai ned t hat  t he $50, 000 cap f or  damages i n Wi s.  St at .  
§ 893. 80 was a l egi s l at i ve deci s i on r egar di ng t he f i nanci al  
bur den t o be pl aced on t he t axpayer s.    
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omi t t ed) .   See al so Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶¶23,  

28,  235 Wi s.  2d 610,  612 N. W. 2d 59.   The pur pose of  t he cap on 

damages i s t o " pr eser ve suf f i c i ent  publ i c f unds t o ensur e t hat  

t he gover nment  wi l l  be abl e t o cont i nue t o pr ovi de t hose 

ser vi ces whi ch i t  bel i eves benef i t s t he c i t i zenr y. "   St anhope v.  

Br own Count y,  90 Wi s.  2d 823,  842,  280 N. W. 2d 711 ( 1979)  

( appl y i ng § 895. 43( 1971)  wi t h a damages cap of  $25, 000) . 12  " Thi s  

monet ar y l i mi t at i on i s one whi ch t he l egi s l at ur e det er mi nes 

bal anci ng t he i deal  of  equal  j ust i ce and t he need f or  f i scal  

secur i t y. "   St anhope,  90 Wi s.  2d at  843.  

¶67 Wi t h t hi s pur pose of  Wi s.  St at .  § 893. 80 i n mi nd,  I  am 

per suaded t hat  UWHCA i s not  a " pol i t i cal  cor por at i on"  under  

§ 893. 80.   The gover nment ' s f i sc i s not  at  i ssue i n an act i on 

agai nst  t he UWHCA.   The UWHCA oper at es f i nanci al l y i ndependent  

of  t he St at e and any ot her  gover nment al  ent i t y.   No gover nment al  

body i s f i nanci al l y account abl e t o t he UWHCA and t he UWHCA i s 

not  f i nanci al l y  account abl e t o any gover nment al  body. 13  The 

                                                 
12 The St anhope cour t  al so expl ai ned t hat  " l i mi t ed l i abi l i t y  

i s  needed t o pr ot ect  gover nment al  f unct i ons. "   90 Wi s.  2d at  
842.  

13 The UWHCA has r ecogni zed as much i n i t s  2005 Annual  
Repor t ,  whi ch s t at es t hat  " [ a] l t hough t he Aut hor i t y r emai ns 
c l osel y connect ed t o t he Uni ver si t y and t he Medi cal  School  
t hr ough i t s var i ous agr eement s,  UWHC[ A]  r ecei ves no f i nanci al  
suppor t  f r om t he Uni ver si t y or  t he St at e of  Wi sconsi n. "  

A r epor t  ent i t l ed An Eval uat i on:  Uni ver si t y of  Wi sconsi n 
Hospi t al s and Cl i ni cs Aut hor i t y ( June 2001) ,  pr epar ed ( as 
r equi r ed by Wi s.  St at .  § 13. 94)  by Wi sconsi n' s Joi nt  Legi s l at i ve 
Audi t  Commi t t ee descr i bes t he UWHCA as an " i ndependent ,  
nonpr of i t  ent i t y. "   Takl e v.  Uni v.  of  Wi s.  Hosp.  & Cl i ni cs 
Aut h. ,  402 F. 3d 768,  770 ( 7t h Ci r .  2005) .  
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l egi s l at ur e expr essl y cr eat ed t he UWHCA as a f i nanci al l y  

i ndependent  ent i t y.   For  i nst ance,  Wi s.  St at .  § 233. 17 pr ovi des 

t hat  t he St at e and any gover nment al  bodi es wi l l  not  be l i abl e 

f or  t he debt s and obl i gat i ons of  t he UWHCA. 14  Li kewi se,  § 233. 22 

pr ovi des t hat  t he bonds i ssued by t he UWHCA do not  f i nanci al l y 

obl i gat e t he St at e. 15   

¶68 The UWHCA r et ai ns i t s own r evenues. 16  I t s oper at i ng 

r evenues f or  t he f i scal  year  2005 wer e i n excess of  

$676, 200, 000.   The UWHCA i s not  subj ect  t o t he budget i ng 

appr oval  t hat  gover nment al  bodi es must  submi t  t o and par t i c i pat e 

i n.   The UWHCA appr oves i t s own budget  wi t hout  par t i c i pat i on by 

t he gover nor ,  t he Depar t ment  of  Admi ni st r at i on,  t he j oi nt  

commi t t ee on f i nance,  or  t he l egi s l at ur e.   Fur t her mor e,  t he 

                                                                                                                                                             
See al so i d.  at  769 ( " The hospi t al  i s  not  f i nanced by t he 

st at e .  .  .  " ) .  

14 Wi sconsi n St at .  § 233. 17 pr ovi des t hat  " [ n] ei t her  t he 
st at e,  any pol i t i cal  subdi v i s i on of  t he st at e nor  any of f i cer ,  
empl oyee or  agent  of  t he st at e or  a pol i t i cal  subdi v i s i on who i s  
act i ng wi t hi n t he scope of  empl oyment  or  agency i s l i abl e f or  
any debt ,  obl i gat i on,  act  or  omi ssi on of  t he aut hor i t y. "    

15 Wi sconsi n St at .  § 233. 22 st at es i n per t i nent  par t  t hat :   
" Bonds ar e not  publ i c debt .  ( 1)  The st at e i s not  l i abl e on bonds 
and t he bonds ar e not  a debt  of  t he st at e. "  

16 The UWHCA keeps i t s oper at i ng f unds i n i t s own account s 
out si de of  t he s t at e t r easur y and i nvest s i t s f unds i ndependent  
of  t he i nvest ment  boar d,  except  t hat  i t  may deposi t  moneys wi t h 
t he i nvest ment  boar d f or  i nvest ment  as par t  of  t he l ocal  
gover nment - pool ed i nvest ment  f und.  
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UWHCA i s exempt  f r om pr eaudi t  and post audi t  of  i t s  expendi t ur es 

by t he Depar t ment  of  Admi ni st r at i on. 17 

¶69 Consequent l y,  t he l egi s l at ur e does not  need t o l i mi t  

t he UWHCA' s debt  exposur e out  of  a need t o pr ot ect  gover nment al  

asset s,  or  t he publ i c t r easur y,  or  t axpayer s.   Hol di ng t hat  t he 

UWHCA i s a " pol i t i cal  cor por at i on"  and subj ect  t o t he 

pr ot ect i ons of  Wi s.  St at .  § 893. 80 does not  compor t  wi t h t he 

pur pose of  § 893. 80. 18  

¶70 The l egi s l at ur e r ecr eat ed t he Uni ver si t y of  Wi sconsi n 

Hospi t al s and Cl i ni cs as UWHCA t o enabl e t he UWHCA t o be 

compet i t i ve wi t h t he pr i vat e sect or  i n changi ng commer ci al  

c i r cumst ances.   But  gi v i ng t he UWHCA cover age under  Wi s.  St at .  

§ 893. 80 i s f ar  out s i de what  i s necessar y t o make t he UWHCA 

compet i t i ve wi t h ot her  hospi t al s.    

                                                 
17 The UWHCA does,  however ,  have t o pr ovi de per i odi c r epor t s 

t o t he Depar t ment  of  Admi ni st r at i on,  t he l egi s l at ur e,  t he 
gover nor  and t he Boar d of  Regent s,  pur suant  t o § 233. 04( 4) ;  
however ,  no pr ovi s i on of  Chapt er  233 al l ows any of  t hese bodi es 
t o t ake i mmedi at e r emedi al  act i on i f  t he UWHCA act s out si de of  
i t s  Chapt er  233 power s and dut i es.  

18 Judge Posner ,  wr i t i ng f or  t he Sevent h Ci r cui t  i n Takl e 
and di scussi ng gover nment  i mmuni t y,  exami ned t he st at ut es t o 
det er mi ne t he at t r i but es of  UWHCA.   Af t er  r ecount i ng t he 
cr eat i on of  t he UWHCA,  t he cour t  announced t hat  t he st at ut es 
wer e " descr i bi ng t he pr i vat i zat i on of  a f or mer l y publ i c 
f unct i on"  and t hat  " [ t ] he st r i ngs t hat  t i e t he hospi t al  t o t he 
st at e ar e f ound i n many cases i n whi ch a st at e deci des t o 
pr i vat i ze a f or mer l y st at e f unct i on.   They do not  r equi r e t hat  
pr i vat i zat i on be t r eat ed as a f ar ce i n whi ch t he pr i vat i zed 
ent i t y enj oys t he benef i t s bot h of  not  bei ng t he st at e and so 
bei ng f r eed f r om t he r egul at i ons t hat  const r ai n st at e agenci es,  
and of  bei ng t he st at e and so bei ng i mmune f r om sui t  i n f eder al  
cour t . "  Takl e,  402 F. 3d at  770- 71.    
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¶71 Wi sconsi n St at .  § 893. 80 r ef er s t o medi cal  mal pr act i ce 

but  makes no r ef er ence t o Chapt er  655.   The r ef er ence t o medi cal  

mal pr act i ce i n § 893. 80 makes sense because heal t h car e 

pr of essi onal s who ar e count y or  muni ci pal  empl oyees ar e cover ed 

by § 893. 80 but  ar e exempt  f r om Chapt er  655. 19   

¶72 Had t he l egi s l at ur e want ed t o i ncl ude t he UWHCA wi t hi n 

Wi s.  St at .  § 893. 80,  t he l egi s l at ur e coul d have expr essl y done 

so.   I n cr eat i ng t he UWHCA,  t he l egi s l at ur e speci f i cal l y and 

expr essl y r ef er r ed t o t he UWHCA i n over  50 st at ut es. 20  See 1995 

Wi s.  Act .  27.   Some of  t hese amendment s speci f i cal l y i ncl ude t he 

UWHCA wi t hi n a st at ut e; 21 some expl i c i t l y  exempt  t he UWHCA f r om 

cover age by a st at ut e. 22 

¶73 I t  i s  t el l i ng t hat  t he l egi s l at ur e f ai l ed t o amend 

Wi s.  St at .  § 893. 80 t o i ncl ude t he UWHCA,  especi al l y gi ven t he 

uni que nat ur e of  t he UWHCA,  whi ch bl ends char act er i st i cs of  

                                                 
19 Wi s.  St at .  § 655. 003( 1) .  

20 See Wi s.  St at .  §§ 11. 36,  13. 094,  13. 48,  13. 95,  15. 07,  
15. 96,  16. 004,  16. 008,  16. 15,  16. 50,  16. 505,  16. 61,  16. 611,  
16. 62,  16. 72,  16. 73,  16. 75,  16. 765,  16. 845,  16. 85,  19. 42,  19. 45,  
20. 921,  24. 61,  25. 17,  36. 11,  36. 25,  40. 02,  40. 05,  40. 22,  40. 52,  
40. 81,  40. 95,  45. 03,  45. 27,  46. 041,  46. 10,  46. 115,  46. 22,  
66. 603,  70. 11,  70. 119,  71. 26,  77. 54,  100. 45,  101. 177,  103. 49,  
111. 02,  111. 05,  111. 075,  111. 115,  111. 17,  111. 815,  111. 825,  
111. 92,  115. 53,  137. 20,  146. 185,  146. 59,  165. 40,  219. 09,  230. 09,  
230. 29,  230. 36,  230. 90,  231. 01,  285. 59.  

21 See,  e. g. ,  Wi s.  St at .  §§ 103. 49( 1) ( f ) ,  165. 40( 1) ( f )  
( i ncl udi ng t he UWHCA as a " st at e agency" ) ;  § 16. 004( 12) ( a)  
( excl udi ng t he UWHCA f r om t he def i ni t i on of  " st at e agency"  
al t hough speci f i cal l y i ncl udi ng " aut hor i t y"  and " i ndependent  
agency" ) .  

22 See,  e. g. ,  Wi s.  St at .  § 16. 004( 12) ( a) ( excl udi ng t he UWHCA 
f r om t he def i ni t i on of  " st at e agency"  al t hough speci f i cal l y 
i ncl udi ng " aut hor i t y"  and " i ndependent  agency" ) .  
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publ i c and pr i vat e ent i t i es.   I f  t he l egi s l at ur e had want ed t o 

make sur e t hat  t he UWHCA was consi der ed a " pol i t i cal  

cor por at i on"  f or  sect i on 893. 80 pur poses,  i t  coul d have 

expl i c i t l y  done so.  

 ¶74 I t  i s  c l ear  t hat  t he UWHCA i s not  a " pol i t i cal  

cor por at i on"  subj ect  t o Wi s.  St at .  § 893. 80.   

I I  

¶75 Because t he i nst ant  case i s a medi cal  mal pr act i ce 

act i on,  I  must  det er mi ne,  as t he cour t  asked t he l i t i gant s t o 

do,  whet her  Chapt er  655 appl i es t o t he UWHCA or  i t s empl oyees 

and exami ne t he ext ent  t o whi ch Chapt er  655 and § 893. 80 can be 

har moni zed.    

¶76 Chapt er  655 was enact ed by t he l egi s l at ur e t o gover n 

medi cal  mal pr act i ce act i ons.   Par t i c i pat i on i n Chapt er  655 i s 

mandat or y f or  " heal t h car e pr ovi der s, "  unl ess t he par t i cul ar  

heal t h car e pr ovi der  i s expr essl y exempt ed. 23   

¶77  The t er m " heal t h car e pr ovi der "  i s  def i ned by 

st at ut e.   The UWHCA and i t s empl oyees ar e " heal t h car e 

pr ovi der s"  as def i ned by Wi s.  St at .  § 655. 002.   I ndeed,  t he 

def endant s do not  ar gue t hat  t he UWHCA and i t s empl oyees do not  

sat i sf y t hese st at ut or y pr ovi s i ons.   

¶78 The def endant s i nst ead i nsi st  t hat  t he UWHCA and i t s 

empl oyees ar e exempt  f r om Chapt er  655 by v i r t ue of  Wi s.  St at .  

§ 655. 003( 2) ,  whi ch exempt s f r om Chapt er  655 cover age " [ a]  

f aci l i t y  t hat  i s  .  .  .  oper at ed by any gover nment al  agency. "   

                                                 
23 Wi s.  St at .  §§ 655. 006,  . 007.  
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The maj or i t y opi ni on does not  addr ess t he def endant s '  ar gument .   

I  shal l . 24 

¶79 Not  sur pr i s i ngl y,  t he def endant s asser t  t hat  t he UWHCA 

i s a " f aci l i t y  oper at ed by a gover nment al  agency"  and t hus t hat  

t he UWHCA i s exempt  f r om Chapt er  655.   Al t hough t he def endant s '  

pr i mar y ar gument  has been t hat  t he UWHCA i s a " pol i t i cal  

cor por at i on"  under  Wi s.  St at .  § 893. 80 ( r at her  t han a 

" gover nment al  agency" ) ,  i n suppl ement al  br i ef s bef or e t hi s 

cour t ,  def endant s asser t  t hat  t he UWHCA i s a " gover nment al  

agency"  under  § 655. 003( 2) .    

¶80 The def endant s ar gue t hat  t he t er ms " pol i t i cal  

cor por at i on"  and " gover nment al  agency"  ar e used br oadl y and 

i nt er changeabl y. 25  I f  t he def endant s wer e cor r ect  ( whi ch t hey 

ar e not )  t hat  t he UWHCA i s a " pol i t i cal  cor por at i on"  under  

§ 893. 80,  t hen t he UWHCA cannot  be exempt  under  § 655. 003( 2)  as 

a " gover nment al  agency. " 26  Such an i nt er pr et at i on woul d r ender  

                                                 
24 I n a f oot not e i n Lewi s v.  Physi c i ans I ns.  Co. ,  2001 WI  

60,  ¶25 n. 18,  243 Wi s.  2d 648,  627 N. W. 2d 484,  t he cour t  
decl ar ed t hat  i t  t ook " j udi c i al  not i ce"  t hat  " t her e ar e onl y 
t hr ee gover nment - owned [ hospi t al ]  f aci l i t i es i n Wi sconsi n, "  one 
of  whi ch i s t he UWHCA.   The cour t  di d not  def i ne " gover nment -
owned f aci l i t y . "    

25 Suppl ement al  Br i ef  and Appendi x of  Def endant s- Respondent s 
at  3.  

26 The Anal ysi s suppl i ed by t he Legi s l at i ve Ref er ence Bur eau 
on t he bi l l  whi ch cr eat ed Chapt er  233 and t he UWHCA speci f i cal l y 
st at es t hat  " t he aut hor i t y i s not  a st at e agency. "   See 
Pl ai nt i f f - Appel l ant - Pet i t i oner ' s Openi ng Br i ef  at  A- App.  92.  
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t he c l assi f i cat i ons of  " pol i t i cal  cor por at i on"  and " gover nment al  

agency"  i n § 893. 80 r edundant  and super f l uous. 27  

¶81 Fur t her ,  r eadi ng t oget her  Wi s.  St at .  § 655. 003( 1)  

( exempt i ng st at e,  count y and muni ci pal  empl oyees f r om ch.  655)  

and § 655. 003( 2)  ( exempt i ng a f aci l i t y  oper at ed by t he 

gover nment al  agency f r om ch.  655)  woul d mean t hat  a f aci l i t y  

oper at ed by a gover nment al  agency under  § 655. 003( 2)  r ef er s t o a 

f aci l i t y  oper at ed by t he st at e,  a count y,  or  a muni ci pal i t y.   

The def endant s '  suggest ed i nt er pr et at i on does not  make sense.  

¶82 Even i f  t he UWHCA wer e a f ac i l i t y  oper at ed by a 

gover nment al  agency and exempt  f r om Chapt er  655 under  

§ 655. 003( 2) ,  ar en' t  i t s  empl oyees st i l l  gover ned by Chapt er  

655?  Onl y physi c i ans who ar e st at e,  count y,  or  muni ci pal  

empl oyees ar e exempt  i n § 655. 003( 1) ;  empl oyees of  gover nment al  

agenci es or  f aci l i t i es ar e not  exempt  f r om Chapt er  655.   See 

Wi s.  St at .  § 655. 003( 1) .    

¶83 Not abl y,  t he l egi s l at ur e di d not  pr ovi de a speci f i c 

exempt i on f or  t he UWHCA and i t s  empl oyees i n Chapt er  655 as i t  

di d el sewher e i n t he Wi sconsi n s t at ut es.   I n t he absence of  such 

an exempt i on,  I  concl ude t hat  t he l egi s l at ur e i nt ended t hat  t he 

UWHCA and i t s empl oyees be t r eat ed as " heal t h car e pr ovi der s"  

                                                 
27 Such an i nt er pr et at i on i s al so at  odds wi t h t he r est  of  

t he st at ut e.   Chapt er  655 speci f i cal l y i ncl udes " cor por at i ons"  
wi t hi n t he mandat or y par t i c i pat i on pr ovi s i ons:  " Except  as 
pr ovi ded i n s.  655. 003,  t hi s Chapt er  appl i es t o al l  of  t he 
f ol l owi ng:  .  .  .  ( e)  A cor por at i on or gani zed and oper at ed i n 
t hi s st at e f or  t he pr i mar y pur pose of  pr ovi di ng t he medi cal  
ser vi ces of  physi c i ans or  nur se anest het i st s. "   Wi s.  St at .  
§ 655. 002( 1) ( e) .  
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and t o be subj ect  t o t he same pr ovi s i ons gover ni ng medi cal  

mal pr act i ce act i ons as pr i vat e heal t h car e pr ovi der s.  

¶84 I t  i s  not ewor t hy ( but  not  di spos i t i ve,  of  cour se)  t hat  

t he UWHCA has t r eat ed i t sel f  as a heal t h car e pr ovi der  bound by 

t he t er ms of  Chapt er  655.   The UWHCA has consi st ent l y hel d 

i t sel f  out  as a Chapt er  655 heal t h car e pr ovi der  and act i vel y 

f ol l owed t he r equi r ement s of  Chapt er  655. 28  The UWHCA has i ssued 

publ i c document s t hat  acknowl edge t hat  Chapt er  655 appl i es t o i t  

and i t s empl oyees.   The UWHCA' s own l i abi l i t y  cover age br ochur e 

st at es t hat  t he UWHCA and empl oyees ar e cover ed by Chapt er  655.   

Chapt er  655 mandat es t hat ,  pur suant  t o Wi s.  St at .  § 655. 23( 4) ,  

each heal t h car e pr ovi der  have l i abi l i t y  i nsur ance of  one 

mi l l i on dol l ar s.   Al t hough § 893. 80( 3)  pr ovi des a damages cap of  

$50, 000,  t he UWHCA and i t s empl oyees car r y t he i nsur ance wi t h 

l i mi t s of  one mi l l i on dol l ar s.   The UWHCA has al so pai d 

assessment s t o t he Wi sconsi n I nj ur ed Pat i ent s and Fami l i es 

Compensat i on Fund ( " t he Fund" ) ,  as Chapt er  655 heal t h car e 

pr ovi der s ar e r equi r ed t o do.    

¶85 I  agr ee wi t h t he maj or i t y opi ni on t hat  t he UWHCA and 

i t s empl oyees ar e Chapt er  655 heal t h car e pr ovi der s.    

I I I  

 ¶86 Havi ng det er mi ned t hat  t he UWHCA i s not  a " pol i t i cal  

cor por at i on"  gover ned by Wi s.  St at .  § 893. 80,  but  r at her  i s 

gover ned by Chapt er  655,  I  woul d s i mpl y appl y t he pr ovi s i ons of  

                                                 
28 The UWHCA' s annual  r epor t  al so expl ai ns t hat  i t  i s  

i ndependent  and r ecei ves no f i nanci al  suppor t  f r om t he st at e;  i t  
i dent i f i es t he UWHCA as t he " [ l ] ar gest  pr i vat e empl oyer  i n 
Madi son. "  
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Chapt er  655 t o t he UWHCA and i t s empl oyees i n t he i nst ant  case.   

End of  st or y!  

¶87 Even i f  I  wer e t o agr ee wi t h t he maj or i t y opi ni on t hat  

t he UWHCA i s a " pol i t i cal  cor por at i on"  under  Wi s.  St at .  

§ 893. 80,  I  woul d appl y a mor e r i gor ous and meani ngf ul  anal ysi s 

of  t he r el at i onshi p bet ween Chapt er  655 and § 893. 80 t o 

det er mi ne whet her  t he l egi s l at ur e i nt ended t hat  t hese st at ut or y  

syst ems be appl i ed s i mul t aneousl y t o t he UWHCA. 29   

¶88 The maj or i t y opi ni on does not  engage i n t hi s i nqui r y.   

What  t he maj or i t y f ai l s  t o gr asp i s t hat  i f  Wi s.  St at .  § 893. 80 

and Chapt er  655 cannot  be r eadi l y har moni zed,  t hen t he 

l egi s l at ur e l i kel y woul d not  have i nt ended t hem t o be appl i ed 

s i mul t aneousl y t o t he UWHCA.    

¶89 As a st ar t i ng poi nt  and as a compar i son,  I  not e t hat  

t he heal t h car e pr ovi der s who ar e Uni ver si t y st at e empl oyees ar e 

exempt ed f r om Chapt er  655 pur suant  t o § 655. 003( 1) .   As a 

r esul t ,  an act i on br ought  agai nst  t hese i ndi v i dual s i s subj ect  

t o a not i ce of  c l ai m r equi r ement  and ot her  pr ocedur al  

r equi r ement s under  § 893. 82 but  i s not  subj ect  t o Chapt er  655.   

Commenci ng medi cal  mal pr act i ce c l ai ms agai nst  t he Uni ver si t y 

st at e empl oyees seems st r ai ght f or war d and cl ear .   I t  seems a 

f ai r  assumpt i on t hat  t he l egi s l at ur e woul d i mpose a s i mi l ar l y 

                                                 
29 A f undament al  r ul e of  st at ut or y const r uct i on i s t hat  

st at ut es ar e exami ned i n par i  mat er i al ,  not  i n i sol at i on.   " I n 
const r ui ng a st at ut e,  t he ent i r e sect i on and r el at ed sect i ons 
ar e t o be consi der ed i n i t s const r uct i on or  
i nt er pr et at i on.  .  .  . "   St at e v.  Cl ausen,  105 Wi s.  2d 231,  244,  
313 N. W. 2d 819 ( 1982)  ( i nt er nal  c i t at i ons omi t t ed) .  
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st r ai ght f or war d and cl ear  pr ocedur al  f r amewor k f or  commenci ng 

medi cal  mal pr act i ce c l ai ms agai nst  t he UWHCA and i t s empl oyees.  

¶90 Tur ni ng t o t he i nst ant  case,  I  agr ee wi t h t he maj or i t y 

opi ni on and our  case l aw t hat  pr ovi s i ons out si de Chapt er  655 can 

gover n medi cal  mal pr act i ce cases. 30  The r ecent  deci s i on i n St or m 

v.  Legi on I ns.  Co. ,  2003 WI  120,  ¶35,  265 Wi s.  2d 169,  665 

N. W. 2d 353,  however ,  i nst r uct s t hat  " i f  gener al  st at ut or y 

pr ovi s i ons conf l i c t  wi t h Chapt er  655,  t he l at t er  wi l l  t r ump t he 

gener al  st at ut e. "  

¶91 Chapt er  655 and § 893. 80 bot h cont ai n pr ovi s i ons 

gover ni ng t he commencement  of  an act i on,  st at ut es of  

l i mi t at i ons, 31 and caps on damages. 32  Tr y i ng t o har moni ze t hese 

st at ut es r ai ses many quest i ons.   

¶92 Fi r st ,  r egar di ng t he commencement  of  an act i on,  

Chapt er  655 car ef ul l y enumer at es t he st eps a c l ai mant  must  

f ol l ow i n commenci ng a medi cal  mal pr act i ce act i on.   Sect i on 

                                                 
30 The cour t  has expl ai ned t hat  " Chapt er  655 i s not  

excl usi ve i n t he sense t hat  i t  i s  a compr ehensi ve set  of  
pr ocedur al  r ul es f or  medi cal  mal pr act i ce c l ai ms.   Numer ous 
st at ut es,  i ncl udi ng ci v i l  pr ocedur e and di scover y st at ut es,  t hat  
ar e not  l ocat ed i n Chapt er  655 appl y t o c l ai ms br ought  f or  
medi cal  mal pr act i ce. "   St or m,  265 Wi s.  2d 169,  ¶34.  

31 Wi sconsi n St at .  § 893. 55 pr ovi des t he st at ut e of  
l i mi t at i ons f or  act i ons agai nst  " heal t h car e pr ovi der s"  and i s  
appl i cabl e i n Chapt er  655 act i ons.   See,  e. g. ,  Ocasi o v.  
Fr oedt er t  Mem' l  Lut her an Hosp. ,  2001 WI  App 264,  248 
Wi s.  2d 932,  637 N. W. 2d 459.  

32 Wi sconsi n St at .  §§ 655. 017 and 893. 55 pr ovi de t he 
r el evant  caps on damages f or  Chapt er  655 act i ons.  
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655. 009 pr ovi des i nst r uct i ons f or  how t o f i l e a compl ai nt  

agai nst  a heal t h car e pr ovi der . 33 

¶93 Sect i on 655. 43 pr ovi des t hat  t he par t i es must  

par t i c i pat e i n medi at i on. 34  The l egi s l at ur e expl ai ned i t s i nt ent  

i n maki ng medi at i on mandat or y f or  medi cal  mal pr act i ce c l ai ms as 

f ol l ows:   " The l egi s l at ur e i nt ends t hat  t he medi at i on syst em 

pr ovi de t he per sons under  sub.  ( 2)  wi t h an i nf or mal ,  i nexpensi ve 

and expedi ent  means f or  r esol v i ng di sput es wi t hout  l i t i gat i on 

and i nt ends t hat  t he di r ect or  of  st at e cour t s  admi ni st er  t he 

medi at i on syst em accor di ngl y. "   Wi s.  St at .  § 655. 42( 1) .  

¶94 Chapt er  655 addr esses t he t i mi ng of  t he medi at i on v i s-

à- vi s a " cour t  act i on. "   The medi at i on pr ovi s i ons r equi r e t hat  a 

                                                 
33 Sect i on 655. 009 pr ovi des as f ol l ows:  

Act i ons agai nst  heal t h car e pr ov i der s.   An act i on t o 
r ecover  damages on account  of  mal pr act i ce shal l  compl y 
wi t h t he f ol l owi ng:  

( 1)  Compl ai nt .   The compl ai nt  i n such act i on shal l  not  
speci f y t he amount  of  money t o whi ch t he pl ai nt i f f  
supposes t o be ent i t l ed.  

( 2)  Medi cal  expense payment s.   The cour t  or  j ur y,  
whi chever  i s appl i cabl e,  shal l  det er mi ne t he amount  of  
medi cal  expense payment s pr evi ousl y i ncur r ed and f or  
f ut ur e medi cal  expense payment s.  

( 3)  Venue.   Venue i n a cour t  act i on under  t hi s chapt er  
i s i n t he count y wher e t he cl ai mant  r esi des i f  t he 
c l ai mant  i s a r esi dent  of  t hi s st at e,  or  i n a count y 
speci f i ed i n s.  801. 50( 2) ( a)  or  ( c)  i f  t he c l ai mant  i s 
not  a r esi dent  of  t hi s st at e.  

34 Wi sconsi n St at .  § 655. 43 st at es i n f ul l :   " Medi at i on 
r equi r ement .   The cl ai mant  and al l  r espondent s named i n a 
r equest  f or  medi at i on f i l ed under  s. 655. 44 or  655. 445 shal l  
par t i c i pat e i n medi at i on under  t hi s subchapt er . "  
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r equest  f or  medi at i on be f i l ed ei t her  bef or e or  i n conj unct i on 

wi t h t he f i l i ng of  a c l ai m; 35 t hey pr ovi de f or  t ol l i ng t he 

st at ut e of  l i mi t at i ons; 36 and t hey i nst r uct  how not i ce f or  

medi at i on i s t o be pr ovi ded. 37 

¶95 Sect i on 893. 80( 1m) ,  on t he ot her  hand,  r equi r es t hat  a 

not i ce of  c l ai m agai nst  a pol i t i cal  cor por at i on be f i l ed wi t hi n 

180 days of  t he di scover y of  t he i nj ur y. 38  No cour t  act i on may 

be commenced bef or e t he c l ai m i s di sal l owed.  

¶96 I n one sense,  t he Chapt er  655 medi at i on pr ovi s i ons and 

t he not i ce r equi r ement s of  § 893. 80 have si mi l ar  pur poses;  bot h 

ar e mot i vat ed by a desi r e t o have cl ai ms set t l ed wi t hout  a 

cost l y l i t i gat i on bat t l e.   However ,  t he means of  avoi di ng cost l y 

and cont ent i ous l i t i gat i on ar e di f f er ent :  Chapt er  655 mandat es a 

speci al  medi at i on pr ocess wi t h a car ef ul l y des i gned panel  of  

speci al i st s,  and § 893. 80 r equi r es not i ce t o al l ow t he 

gover nment al  body t o i nvest i gat e t he c l ai m and det er mi ne whet her  

t o di sal l ow i t  or  t o set t l e.   The f or mer  empower s bot h par t i es 

t o r each a set t l ement ;  t he l at t er  gi ves t he pol i t i cal  

cor por at i on t he power  t o choose whi ch cour se t o pur sue.   The 

                                                 
35 Wi s.  St at .  §§ 655. 44,  . 445.   

36 I d.   

37 Wi s.  St at .  § 655. 455.  

38 The maj or i t y opi ni on quer i es t he pur pose of  § 893. 80' s 
speci f i cal l y addr essi ng medi cal  mal pr act i ce act i ons,  i f  Chapt er  
655 i s t o be excl usi ve.   The answer  i s obvi ous.   Chapt er  655 
does not  appl y t o st at e,  count y,  and muni ci pal  empl oyees and 
does not  appl y t o f aci l i t i es oper at ed by a gover nment al  agency.   
Sect i on 893. 80( 1m)  addr esses medi cal  mal pr act i ce c l ai ms br ought  
agai nst  t hese i ndi v i dual s and ent i t i es t hat  t he l egi s l at ur e 
expr essl y and expl i c i t l y  exempt ed f r om Chapt er  655.    
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not i ce of  c l ai m does not  mandat e set t l ement  di scussi ons nor  wi l l  

i t  necessar i l y  l ead t o t hem.   Chapt er  655,  however ,  demands t hat  

t he par t i es come t oget her  and at  l east  t r y t o set t l e bef or e t he 

l i t i gat i on advances.  

¶97 Fur t her mor e,  not i ce of  c l ai m pr ovi s i ons and medi at i on 

r esul t  i n dupl i c i t ous pr oceedi ngs,  t endi ng t o cancel  each ot her  

out  and i n combi nat i on act ual l y def eat  t he pur poses of  each 

pr ovi s i on.   Requi r i ng medi at i on af t er  a c l ai m i s di sal l owed wi l l  

l i kel y i ncr ease cost s and del ay pr oceedi ngs.   Requi r i ng t hat  t he 

c l ai m be di sal l owed whi l e medi at i on pr oceedi ngs ar e ongoi ng wi l l  

l i kel y under mi ne t he ef f ect i veness and si ncer i t y of  t he 

medi at i on pr oceedi ngs.    

¶98 Tr yi ng t o har moni ze t hese compet i ng pr ovi s i ons r ai ses 

many quest i ons,  i ncl udi ng but  not  l i mi t ed t o t he f ol l owi ng:  I n 

what  or der  shal l  t he r espect i ve not i ces be f i l ed?  Shoul d t he 

c l ai mant  f i l e t he r equest  f or  medi at i on s i mul t aneousl y wi t h t he 

not i ce of  c l ai m or  af t er  di sal l owance?  How does t he medi at i on 

per i od f i t  wi t hi n t he 180- day t i mef r ame under  Wi s.  St at .  

§ 893. 80?  Does t he r equest  f or  medi at i on t ol l  t he 180- day 

not i ce r equi r ement  or  t he 6- mont h st at ut e of  l i mi t at i ons under  

§ 893. 80 or  bot h?   

¶99 One answer  i s cer t ai n.   I f  t he not i ce of  c l ai m 

r equi r ement s under  Wi s.  St at .  § 893. 80 and t he medi at i on 

pr ovi s i on under  Chapt er  655 must  bot h be sat i sf i ed,  l i t i gant s 

wi l l  have t o engage i n ver y car ef ul  t i mi ng t o compl y wi t h bot h 

set s of  pr ovi s i ons.    
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¶100 Second,  Chapt er  655 and Wi s.  St at .  § 893. 80 have 

di f f er ent  st at ut es of  l i mi t at i on.    

¶101 For  act i ons br ought  under  Chapt er  655,  t he gener al  

medi cal  mal pr act i ce st at ut e of  l i mi t at i ons nor mal l y appl i es.   

See Wi s.  St at .  § 893. 55( 1) .   The st at ut e of  l i mi t at i ons i s  

or di nar i l y  t hr ee year s f r om t he dat e of  i nj ur y or  one year  f r om 

t he dat e t he i nj ur y was di scover ed ( or  wi t h r easonabl e di l i gence 

shoul d have been di scover ed)  as l ong as i t  i s  wi t hi n f i ve year s 

of  t he dat e of  t he act  or  omi ssi on.   Wi s.  St at .  § 893. 55( 1) .    

¶102 On t he ot her  hand,  under  Wi s.  St at .  § 893. 80( 1g) ,  " no 

act i on on a c l ai m under  [ § 893. 80]  .  .  .  may be br ought  af t er  6 

mont hs f r om t he dat e of  ser vi ce of  t he not i ce of  di sal l owance,  

and t he not i ce of  di sal l owance shal l  cont ai n a st at ement  t o t hat  

ef f ect . "    

¶103 Seemi ngl y onl y one st at ut e of  l i mi t at i ons can appl y.   

Whi ch wi l l  i t  be?  Wi sconsi n St at .  § 893. 80( 1g)  or  § 893. 55( 1) ?   

¶104 The def endant s t ake t he posi t i on t hat  Wi s.  St at .  

§ 893. 80( 1g)  appl i es.   The def endant s ar gue t hat  Wi s.  St at .  

§ 893. 80( 1g) ,  whi ch pr ovi des f or  a s i x- mont h st at ut e of  

l i mi t at i ons,  i s  t he speci f i c  pr ovi s i on f or  " pol i t i cal  

cor por at i ons"  and t r umps t he gener al  st at ut e of  l i mi t at i ons f or  

Chapt er  655.   But  i sn' t  i t  j us t  as r easonabl e t o asser t  t hat  

§ 893. 80 i s t he gener al  st at ut e of  l i mi t at i ons f or  al l  sui t s 

agai nst  " pol i t i cal  cor por at i ons"  and t hat  § 893. 55 i s t he 

speci f i c  st at ut e f or  a medi cal  mal pr act i ce sui t  and t her ef or e 

t r umps?  I f  t he s i x- mont h st at ut e of  l i mi t at i ons does appl y,  how 
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i s  i t  r econci l ed wi t h t he r equi r ed medi at i on per i od under  

Chapt er  655? 

¶105 Tr yi ng t o answer  t hese and ot her  quest i ons and map out  

exact l y what  st eps a l i t i gant  ( ei t her  t he pl ai nt i f f  or  t he 

def endant )  shoul d f ol l ow when a c l ai m i s br ought  agai nst  t he 

UWHCA and i t s empl oyees i s t r i cky.   A ski l l f ul  and ver y 

met i cul ous l awyer  coul d pr obabl y  f i gur e out  a way t o meet  al l  of  

t he deadl i nes and compl y wi t h al l  of  t he pr ocedur es.   But  when I  

t r i ed t o pl ot  i t  out ,  I  gave up af t er  sever al  t r i es.  

¶106 Thi r d,  Chapt er  655 and Wi s.  St at .  § 893. 80 pr ovi de f or  

di f f er ent  caps on damages.   Under  Chapt er  655,  t her e pr obabl y 

was no cap on damages at  t he t i me t hi s act i on was commenced. 39    

Under  Wi s.  St at .  § 893. 80,  damages r ecover abl e agai nst  a 

pol i t i cal  cor por at i on f or  any i nj ur i es ar e capped at  $50, 000.   

Wi s.  St at .  § 893. 80( 3) .   Whi ch cap on damages gover ns i n a 

medi cal  mal pr act i ce act i on agai nst  t he UWHCA or  i t s empl oyees? 

¶107 The def endant s s t at e t hat  t hey need not  addr ess t hi s 

i ssue because t he onl y i ssue bef or e t he cour t  i s  t he 180- day 

not i ce of  c l ai m.   The cap on damages,  however ,  i s  an " el ephant "  

pr esent  i n any at t empt  t o i nt er pr et  t he r el at i onshi p bet ween 

Wi s.  St at .  § 893. 80 and Chapt er  655.  

¶108 I n sum,  Chapt er  655 and Wi s.  St at .  § 893. 80 i n t he 

i nst ant  case cannot  easi l y be har moni zed.   No doubt  f ut ur e 

                                                 
39 The cour t  has hel d t hat  t he caps under  Wi s.  St at .  

§ 893. 55 vi ol at ed t he Wi sconsi n Const i t ut i on.   See Fer don ex 
r el .  Pet r ucel l i  v .  Wi s.  Pat i ent s Comp.  Fund,  2005 WI  125,  ¶10,  
284 Wi s.  2d 573,  701 N. W. 2d 440 ( hol di ng damage cap 
unconst i t ut i onal ) .  
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l i t i gat i on wi l l  ar i se as l i t i gant s wi l l  gr appl e wi t h sat i sf y i ng 

bot h Chapt er  655 and § 893. 80.   The cour t  l i kel y wi l l  manage t o 

f i nd a way t o f i t  t hese t wo t oget her ,  j ust  l i ke a squar e peg can 

event ual l y be hammer ed i nt o a r ound hol e.   Even t hough t he 

r esul t i ng f i t  i s  awkwar d and not  t r ue t o ei t her  or i gi nal  shape,  

nonet hel ess i t  can be accompl i shed.  

¶109 But  whet her  Chapt er  655 and Wi s.  St at .  § 893. 80 can be 

f or cef ul l y " r econci l ed"  i s not  t he poi nt  i n t he pr esent  case.   

The poi nt  her e i s t hat  i n det er mi ni ng whet her  t he 180- day not i ce 

pr ovi s i on shoul d appl y t o t he UWHCA and i t s empl oyees r equi r es a 

t hought f ul  anal ysi s of  how Chapt er  655 oper at es wi t h t he 

r equi r ement s of  Wi s.  St at .  § 893. 80.   I f  Chapt er  655 and 

§ 893. 80 do not  har moni ze i n a way t hat  l i t i gant s can sensi bl y 

f ol l ow,  t hen t he l egi s l at ur e l i kel y di d not  i nt end f or  Chapt er  

655 and § 893. 80 t o appl y s i mul t aneousl y t o t he same ent i t y.  

¶110 The maj or i t y opi ni on cr eat es a conf usi ng and 

conf l i c t i ng maze of  pr ocedur al  st eps and subst ant i ve pr ovi s i ons 

under  bot h Wi s.  St at .  § 893. 80 and Chapt er  655 f or  medi cal  

mal pr act i ce c l ai mant s who want  t o f i l e act i ons agai nst  t he UWHCA 

and i t s empl oyees.   Thi s compl exi t y f l i es i n t he f ace of  t he 

l egi s l at ur e' s st at ed i nt ent i on t hat  Chapt er  655 and i t s f ocus on 

medi at i on ser ve as " an i nf or mal ,  i nexpensi ve and expedi ent  means 

f or  r esol v i ng di sput es. "   Wi s.  St at .  § 655. 42( 1) .   The 

di f f i cul t y of  br i ngi ng t hese l awsui t s i s onl y mul t i pl i ed when 

t he sui t  i s  al so agai nst  t he Uni ver si t y of  Wi sconsi n and i t s 

st at e empl oyees,  subj ect  t o § 893. 82.  
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¶111 The cour t  has had numer ous cases over  t he year s as 

l i t i gant s and gover nment al  bodi es have had t r oubl e compl yi ng 

wi t h Wi s.  St at .  § 893. 80.   The maj or i t y opi ni on onl y adds a new 

body of  cases t o t hi s mi x.    

¶112  I n any event ,  i n addi t i on t o case l aw est abl i shi ng 

t hat  Chapt er  655 t r umps conf l i c t i ng st at ut or y pr ovi s i ons,  Wi s.  

St at .  § 893. 80( 5)  r est r i ct s t he appl i cat i on of  Wi s.  St at .  

§ 893. 80 when i t  conf l i c t s wi t h ot her  st at ut es.   Thi s pr ovi s i on 

i s not  exami ned or  even ment i oned by t he maj or i t y opi ni on.   

Sect i on 893. 80( 5)  st at es i n per t i nent  par t :  

When r i ght s or  r emedi es ar e pr ovi ded by any ot her  
st at ut e agai nst  any pol i t i cal  cor por at i on,  
gover nment al  subdi v i s i on or  agency or  any of f i cer ,  
of f i c i al ,  agent  or  empl oyee t her eof  f or  i nj ur y,  damage 
or  deat h,  such s t at ut e shal l  appl y and t he l i mi t at i ons 
i n sub.  ( 3)  shal l  be i nappl i cabl e.  

 ¶113 I n St at e ex r el .  Auchi nl ek v.  Town of  LaGr ange,  200 

Wi s.  2d 585,  547 N. W. 2d 587 ( 1996) ,  t hi s cour t  exami ned and 

appl i ed § 893. 80( 5) . 40  I n Auchi nl ek,  t he pl ai nt i f f s br ought  sui t  

under  t he open r ecor ds and open meet i ngs l aw,  but  di d not  

pr ovi de not i ce t o t he gover nment al  body pur suant  t o § 893. 80.    

¶114 The Auchi nl ek cour t  not ed t hat  " [ b] ot h t he open 

r ecor ds and open meet i ngs l aws set  f or t h speci f i c  enf or cement  

mechani sms t o f or ce gover nment al  ent i t i es t o compl y wi t h t hose 

l aws. "   I d.  at  592.   The cour t  r easoned t hat  enf or ci ng t he 

                                                 
40 Compar e DNR v.  Ci t y of  Waukesha,  184 Wi s.  2d 178,  192- 93,  

515 N. W. 2d 888 ( 1994)  ( concl udi ng t hat  Wi s.  St at .  § 893. 80( 5)  
" onl y di r ect s t hat  when a c l ai m i s based on anot her  st at ut e,  t he 
damage l i mi t at i ons of  sec.  893. 80( 3)  do not  appl y.   Sect i on 
893. 80( 5)  does not  say t hat  t he not i ce pr ovi s i ons of  sec.  
893. 80( 1)  do not  appl y. " ) .    
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not i ce pr ovi s i ons of  § 893. 80 woul d under mi ne t he pur pose of  and 

woul d conf l i c t  wi t h t he open meet i ng and open r ecor ds l aws.   I d.  

at  593.   The cour t  al so r easoned t hat  " Wi s.  St at .  § 893. 80( 5)  

expr essl y st at es t hat  speci f i c  r i ght s and r emedi es pr ovi ded by 

ot her  st at ut es t ake pr ecedence over  t he pr ovi s i ons of  § 893. 80. "   

I d.  at  596.   Accor di ngl y,  t he Auchi nl ek cour t  concl uded t hat  t he 

pl ai nt i f f  was not  bound by t he not i ce pr ovi s i ons of  § 893. 80 and 

coul d cont i nue hi s sui t  wi t hout  havi ng f i r st  gi ven not i ce under  

§ 893. 80. 41 

¶115 Li kewi se,  i n Gi l l en v.  Ci t y of  Neenah,  219 

Wi s.  2d 806,  580 N. W. 2d 628 ( 1998) ,  t he cour t  once agai n 

addr essed whet her  t he not i ce pr ovi s i ons conf l i c t ed wi t h ot her  

st at ut or y pr ovi s i ons and wer e t hus i nappl i cabl e.   I n Gi l l en,  t he 

pl ai nt i f f  sought  i nj unct i ve r el i ef  pur suant  t o § 30. 294,  whi ch 

t he cour t  r ecogni zed as " expr essl y al l ow[ i ng]  a pl ai nt i f f  t o 

seek i mmedi at e i nj unct i ve r el i ef  t o pr event  i nj ur y. "   I d.  at  

822.    

¶116 The Gi l l en cour t  r ecogni zed t hat  " [ t ] he enf or cement  

pr ocedur es pr ovi ded i n § 30. 294,  ar e i nconsi st ent  wi t h Wi s.  

St at .  § 893. 80( 1) ( b) ,  whi ch r equi r es a pl ai nt i f f  t o pr ovi de a 

gover nment al  body wi t h a not i ce of  c l ai m,  and t o wai t  120 days 

                                                 
41 The Auchi nl ek cour t  speci f i cal l y concl uded t hat  " The 

speci f i c  enf or cement  pr ovi s i ons of  Wi s.  St at .  §§ 19. 31 and 19. 81 
t ake pr ecedence over  t he gener al  not i ce pr ovi s i ons of  
§ 893. 80( 1) .   Accor di ngl y,  we concl ude t hat  act i ons br ought  
under  t he open r ecor ds and open meet i ngs c l ai ms l aws ar e exempt  
f r om t he not i ce pr ovi s i ons of  § 893. 80( 1) . "   St at e ex r el .  
Auchi nl ek v.  Town of  LaGr ange,  200 Wi s.  2d 585,  597,  N. W. 2d 587 
( 1996)  ( f oot not es omi t t ed) .   Sect i on 893. 80 was amended t o 
i ncor por at e t he Auchi nl ek deci s i on.   See Wi s.  St at .  § 893. 80( 8) .  
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or  unt i l  t he c l ai m i s di sal l owed bef or e f i l i ng an act i on. "   I d.   

The cour t  concl uded,  l i ke i n Auchi nl ek,  t hat  " t he gener al  

appl i cat i on of  § 893. 80( 1) ( b)  i n t hi s case f r ust r at es t he 

pl ai nt i f f s '  spec i f i c  r i ght  t o i nj unct i ve r el i ef  under  § 30. 294. "   

I d.    

¶117 Even i f  Wi s.  St at .  § 893. 80 appl i es t o UWHCA and i t s 

empl oyees,  t he i nst ant  case i s  l i ke Auchi nl ek and Gi l l en,  i n 

whi ch t he speci f i c  pr ovi s i ons i n Chapt er  655 and sect i on 893. 55 

super sede t he gener al  pr ovi s i ons of  § 893. 80.  

*  *  *  *  *  

¶118 I n sum,  I  concl ude t hat  t he UWHCA i s a " heal t h car e 

pr ovi der "  under  Chapt er  655 but  not  a " pol i t i cal  cor por at i on"  

under  Wi s.  St at .  § 893. 80.   The not i ce pr ovi s i ons of  § 893. 80 do 

not  appl y t o a medi cal  mal pr act i ce c l ai m br ought  agai nst  t he 

UWHCA and i t s empl oyees.    

¶119 For  t he f or egoi ng r easons,  I  di ssent .  
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