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M1 JON P. WLCOX, J. This is a review of an unpublished

court of appeals decision, Rouse v. Theda Cark Medical Center,

Inc., No. 2005AP2743, wunpublished slip opinion (Ws. C. App.

Cct ober 4, 2006). The court of appeals affirnmed a judgnent of
the Calumet County Circuit Court, Donald A Poppy, Judge. Judge
Poppy dismssed with prejudice Aaron T. Rouse's (Rouse) action
agai nst the University of W sconsin Hospital & dinics
Authority; Patrick Keller, MD.; Scott Dull, MD.; Everett
Hughes, MD.; Aaron Johnson, MD.; and Physicians |nsurance
Conpany of Wsconsin, Inc. (collectively UWHCA)! because Rouse

failed to provide notice pursuant to Ws. Stat. § 893.80.7

! Patrick Keller, MD.; Scott Dull, MD.; Everett Hughes,
M D.; and Aaron Johnson, MD. were nedical enployees of the
University of Wsconsin Hospital & dinics Authority at the tine
rel evant to this case.

2 Wsconsin Stat. § 893.80 provi des t he fol |l ow ng in
pertinent part:

Clainms against governnental bodies or officers,
agents or enployees; notice of injury, limtation of
damages and suits. (1) Except as provided in subs.
(1g9), (1m, (1p) and (8), no action may be brought or
mai nt ai ned agai nst any vol unt eer fire conmpany

organi zed under ch. 213, political cor porati on,
gover nnent al subdi vi sion or agency thereof nor against
any officer, official, agent or enployee of the

corporation, subdivision or agency for acts done in
their official capacity or in the course of their
agency or enploynent upon a claim or cause of action
unl ess:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political ~corporation, governmental subdivision or

2
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12 This case presents one issue: |Is the WHCA as a
statutorily-created, public body corporate and politic, a
"political corporation" for the purposes of § 893.80? W hold
that the UWHCA is a "political corporation"” because of the power
and structure provided by the legislature in Ws. Stat. ch. 233.
The circuit court properly dismssed Rouse's action against the
UWHCA with prejudice.? Accordingly, we affirm the court of

appeal s.

agency and on the officer, official, agent or enployee
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claimif the fire conpany,
corporation, subdivision or agency had actual notice
of the claim and the claimnt shows to the
satisfaction of the court that the delay or failure to
give the requisite notice has not been prejudicial to
the defendant fire conpany, corporation, subdivision
or agency or to the defendant officer, official, agent
or enpl oyee .

(1lm Wth regard to a claim to recover danages
for nedical nmalpractice, the tinme period under sub.
(1) (a) shall be 180 days after discovery of the
injury or the date on which, in the exercise of
reasonable diligence, the injury should have been
di scovered, rather than 120 days after the happening
of the event giving rise to the claim

Al'l subsequent references to the Wsconsin Statutes are to
t he 2003-04 version, unless otherw se stated.

3 ur holding that the UWHCA falls wthin the scope of
8§ 893.80 neans the circuit court properly dismssed Rouse’'s
action wth prejudice. Pursuant to Goss v. Hoffman, 227
Ws. 296, 300, 277 N.W 663 (1938), which established that only
di spositive issues need to be addressed on appeal, we do not
address the other issue Rouse raised in his petition for review,
whi ch stated the foll ow ng:
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I

13 On May 19, 2001, Rouse was involved in a notor vehicle
acci dent. The vehicle he was driving reportedly hit a tree,
rolled repeatedly, and burst into flanes. Rouse suffered
mul tiple fractures and burns.

14 From the scene of the accident, Rouse was transported
to Theda Cdark Medical Center in Neenah, Wsconsin. After
receiving sone treatnent, MedFlight transported Rouse to the
University of Wsconsin Hospital and dinics (UW Hospital) in
Madi son, W sconsi n. At UW Hospital, Rouse received further
treat nent.

15 Over three years after receiving treatnent for his

injuries, Rouse commenced a nedical nmalpractice action against

In Iight of Ferdon v. Wsconsin Patients Conpensation
Fund, 2005 W 125, 284 Ws. 2d 573, 701 N.W2d 440, if
the University of Wsconsin Hospitals and dinics
Authority is entitled to governnental inmmunity, is the
$50, 000 danmage cap in Ws. Stat. § 893.80(3)
unconstitutional as applied to the UWHCA—a financially
i ndependent entity?

The dismi ssal of the action against the UWMHCA results in a |ack
of "a factual basis on which a judicial declaration my be nade
to guide future conduct."” See State ex. rel. La Crosse Tribune
v. Cr. . for La Crosse County, 115 Ws. 2d 220, 228-29, 340
N. W2d 460 (1983).

The dissent would address Rouse's other issue, and then
SOne. Not only does the dissent delve into questions not even
raised by the parties, it attenpts to rewite this very opinion.
See dissent, 1145 and  8544. Despite the dissent's
characterizations of this opinion, it is the dissent. We hold
that the UWHCA is a "political corporation"” because of the power
and structure provided by the legislature in Ws. Stat. ch. 233.
Therefore, Ws. Stat. § 893.80 applies.

4
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the UWHCA, Theda Cark Medical Center, 1Inc.; Christopher P.
Hugo, M D.; Mark Wstfall, D.O; OH C Insurance Conpany; Thomnas
L. Tolly, MD.; Jeffrey S. Burkett, MD.; and Injured Patients &
Fam | i es Conpensati on Fund.

16 The UWHCA filed a consolidated nmotion to dismss. The
UWHCA asserted that Rouse failed to serve the notice of claim
required by Ws. Stat. § 893. 80. In support of its notion, the
UWHCA filed an affidavit from Rosemary Waitkus, Ri sk Managenent
Anal yst at the UWHCA. The affidavit stated that in her position
she maintained the files for all notices of clainms received by
t he UWHCA. The affidavit also stated that in reviewng the
files she did not |ocate a notice of claimfrom Rouse.

17 In responding to the notion to dismss, Rouse argued
that 8 893.80 did not apply to his case because the UWHCA does
not fall within the scope of 8§ 893.80. To support his position,
Rouse also filed an affidavit and exhibits. The exhibits were
the paranedics' report and the nedical records from Theda C ark
Medi cal Center and UW Hospital .

18 Because materials outside of the pleadings were
subm tted and considered by the court, the circuit court treated
the UWHCA's notion to dismss as a notion for summary judgment.
In a witten decision, it concluded that the UWCA was a
"political corporation” as set forth in § 893.80. The circuit
court believed that the UWCA' s purpose is governmental in
nat ur e. In addition, the <circuit court found it to be
significant that the institution that preceded the UWHCA, the
University of Wsconsin Hospital and dinics, was protected by

5
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sovereign inmmunity. The circuit court stated that the
| egislature was aware of the predecessor’s inmmunity and if the
| egi slature intended for the immunity not to extend to the UWHCA
it could have easily elimnated the immunity in the new
| egislation that created the UWMCA. The circuit court dism ssed
the action on its nmerits with prejudice. Costs of $950.73 were
assessed agai nst Rouse.

19 Rouse appealed the circuit court’s decision to the
court of appeals. The court of appeals filed a certification
with this court. The certification noted that the legislature’s
treatnent of the UWHCA led to conflicting views as to its
nature. The court of appeals described the UWHCA as a body that
possesses sone qualities of a public entity, but that the
| egislature created the UWHCA as a way to nake the University of
W sconsin Hospital and dinics nore conpetitive with private
hospi tal s. In addition, the court of appeals noted that in

Takle v. University of Wsconsin Hospital & Cinics Authority,

402 F.3d 768 (7th Gr. 2005), the United States Court of Appeals
for the Seventh Circuit concluded that the UMCA did not have
sovereign immunity. This court denied the certification.

10 Following this court’s denial of the certification,
the court of appeals affirmed the circuit court’s order of
di sm ssal . The court of appeals noted its concerns with the
application of 8§ 893.80 to the UWHCA, but found itself bound by

the judicial notice this court took in Lews v. Physicians

| nsurance Co. of Wsconsin, 2001 W 60, 925 n.18, 243 Ws. 2d
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648, 627 N W2d 484, that the UWCA was one of only three
gover nment - owned hospitals in Wsconsin.

11 Rouse filed a petition for review with this court,
whi ch was grant ed.

I

12 Wt review a grant of summary judgnent i ndependently,
while applying the same nethodology as the circuit court. AKG
Real Estate, LLC v. Kosterman, 2006 W 106, 914, 296 Ws. 2d 1,

717 N.W2d 835. Summary judgnent is appropriate if there are no
genui ne issues of material fact and the noving party is entitled
to judgnent as a matter of law. Ws. Stat. § 802.08(2).

13 In this case, there is no genuine issue of materia
fact. W nust interpret 8 893.80 to determ ne whether the UWHCA
is entitled to judgnent as a matter of |[|aw Statutory
interpretation presents an issue of law that we review de novo

Megal Dev. Corp. v. Shadof, 2005 W 151, 98, 286 Ws. 2d 105,

705 N. W 2d 645.

114 Interpreting 8 893.80 in this context presents an
issue of first inpression. Courts have addressed the
predecessor of the notice of claim requirenent in § 893.80.

Townsend v. Wsconsin Desert Horse Ass’'n, 42 Ws. 2d 414, 423,

167 N.W2d 425 (1969) (concluding the notice of claimrequirenent

did not apply to the state or its agencies); Mjerus v.

M| waukee County, 39 Ws. 2d 311, 316, 159 N W2d 86 (1968)

(stating that failure to conply wth the notice of <claim
requi renment was not a jurisdictional defect, if it was a defect
at all). They have also addressed the term "politica

7
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corporation,” but in the context of obtaining personal

jurisdiction. Hagen v. Cty of MI|waukee Enployee’'s Ret. Sys.

Annuity & Pension Bd., 2003 W 56, {15, 262 Ws. 2d 113, 663

N.W2d 268 (citing MIlwaukee Cty Charter 8 36-09-6 for the
proposition that the Gty of MIlwaukee Enployees’ Retirenent
Systenf Annuity and Pension Board was a political corporation);

Watkins v. MIwaukee County Cvil Serv. Commin, 88 Ws. 2d 411,

416- 18, 276 N.W2d 775 (1979) (interpreting
Ws. Stat. 8§ 801.11(4)(a), which deals wth obtaining personal
jurisdiction over a defendant that is a political corporation or
body politic). Courts have also addressed the status of the
UMHCA as an entity. Takle, 402 F.3d at 772-73 (concluding that
the UWHCA did not have sovereign immunity); Lews, 243
Ws. 2d 648, 125 n.18 (taking judicial notice that the UWHCA was
a governnent-owned facility). However, a court has not
previously interpreted the term "political corporation” in the
context of 8§ 893.80 and determ ned whether the UWCA falls
wthin its scope.

15 Qur goal in interpreting statutory provisions is to
give effect to the intent of the |egislature, which we assune is

expressed in the text of the statute. State ex rel. Kalal wv.

Cr. . for Dane County, 2004 W 58, 144, 271 Ws. 2d 633, 681

N. W2d 110. To this end, absent anmbiguity in a statute, we do
not resort to extrinsic aids of interpretation and instead apply
the plain neaning of the words of a statute in light of its
textual | y mani fest scope, context, and purpose. 1d., 1145-46. A
statute is anbiguous if it is susceptible to nore than one

8
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reasonabl e understanding. 1d., 47. |If a statute is anbi guous,

we nmay examne extrinsic sources in order to guide our

interpretation. 1d., 950.

W s.

116 Wsconsin Stat. § 893.80(1)(a) provides the follow ng:

(1) Except as provided in subs. (1g), (1m, (1p)
and (8), no action nmay be brought or naintained
agai nst any volunteer fire conpany organi zed under ch.
213, political corporation, governnental subdivision
or agency thereof nor against any officer, official
agent or enployee of the corporation, subdivision or
agency for acts done in their official capacity or in
the course of their agency or enploynent upon a claim
or cause of action unless:

(a) Wthin 120 days after the happening of the
event giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political ~corporation, governnmental subdivision or
agency and on the officer, official, agent or enployee
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claimif the fire conpany,
corporation, subdivision or agency had actual notice
of the <claim and the clainmnt shows to the
satisfaction of the court that the delay or failure to
give the requisite notice has not been prejudicial to
the defendant fire conpany, corporation, subdivision
or agency or to the defendant officer, official, agent
or enpl oyee .

Stat. 8§ 893.80(1)(a) creates a notice of claim requirenent

for a plaintiff suing a "political corporation.™

17 Wsconsin Stat. 8§ 893.80(1m relates specifically to

nmedi cal mal practice clains, stating the foll ow ng:

Wth regard to a claim to recover danmages for
medi cal mal practice, the time period under sub. (1)
(a) shall be 180 days after discovery of the injury or
the date on which, in the exercise of reasonable
diligence, the injury should have been discovered,
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rather than 120 days after the happening of the event
giving rise to the claim

Read together, 88 893.80(1)(a) and (1m require that a person
bringing a nedical nalpractice claim against a "political
corporation” nmust serve it with "witten notice of the claim™
§ 893.80(1)(a), within "180 days after discovery of the injury
or the date which, in the exercise of reasonable diligence, the
injury should have been di scovered.” Ws. Stat. 8§ 893.80(1m.
118 An entity t hat falls wi thin t he scope of
§ 893.80(1)(a) nust affirmtively plead that the plaintiff

failed to comply with it. Thorp v. Town of Lebanon, 2000 W 60,

124, 235 Ws. 2d 610, 612 NW2d 59. |If the plaintiff failed to
provide witten notice, he or she may still be able to satisfy
§ 893.80(1)(a). Wsconsin Stat. 8 893.80(1)(a) explicitly
provides that the notice requirenent my be satisfied by a
plaintiff that gave the entity actual notice of the claim as
long as the actual notice did not cause a prejudicial inpact on
the entity. Gven that 8§ 893.80(1m nodifies only the timng
for the notice, the actual notice aspect of § 893.80(1)(a) would
al so apply in nedical mal practice cases.

119 The notice of claim statute provides a condition

precedent that |imts "'"the time wthin which a certain
prescri bed act, necessary to the enforcenent of [the
plaintiff's] cause of action, shall be done.""'" Snopek v.
Lakel and  Med. ar., 223 Ws. 2d 288, 295, 588 N w2d 19

(1999) (quoting GCcanpo v. Racine, 28 Ws. 2d 506, 509, 137

N. W2d 477 (1965) and Troschansky v. M| waukee Elec. Ry. & Light

10
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Co., 110 Ws 570, 571, 86 N W 156 (1910)). A plaintiff's
failure to satisfy the condition precedent provided by § 893.80
results in a loss of the right to proceed with the action
agai nst the governnental entity. Id. Requi ring such notice
enabl es governnental entities to "investigate a claim against an
enpl oyee, to avoid needless litigation, and to settle al

reasonable clains." Riccitelli v. Broekhuizen, 227 Ws. 2d 100,

120, 595 N.W2d 392 (1999); see also Thorp, 235 Ws. 2d 610,

123.

120 Wsconsin Stat. 8§ 893.80 is entitled "Cains against
governnental bodies or officers, agents or enployees; notice of
i njury; l[imtation of damages and suits.” W sconsin
Stat. 8§ 893.80 is part of Subchapter VIII of Ws. Stat. ch. 893,
which is entitled, "d ains agai nst governnental bodies, officers
and enployees.” Titles used in the statutes are not considered
part of the statutes. Ws. Stat. 8§ 990.001(6). They may,
however, be persuasive evidence when interpreting a statute.

Kontowicz v. Am Standard Ins. Co. of Ws., 2006 W 48, {35, 290

Ws. 2d 302, 714 N W2d 105.

21 The legislature has not provided a definition of
"political corporation.” When giving a statute its plain and
ordinary neaning, courts refer to dictionaries to define those

terms not defined by the legislature. State v. Wttrock, 119

Ws. 2d 664, 670, 350 N. W2d 647 (1984).
Wsconsin Stat. 8§ 990.01(1) provides that "[a]ll words and
phrases shall be construed according to common and approved

usage; but technical words and phrases and others that have a

11
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peculiar neaning in the |aw shall be construed according to such

meani ng. "

22 The term "political corporation”™ is synonynous wth
the term "public corporation.” Black's Law Dictionary 344 (7th
ed. 1999). A "public corporation” is "[a] corporation that is

created by the state as an agency in the adm nistration of civil

gover nnment . " | d. An "agency" is "[a] governnmental body wth
t he authority to i npl enent and adm ni ster particul ar
| egi slation.™ ld. at 63. Stated another way, a "political

corporation” is an entity created by the legislature that is
authorized to inplenent enactnments of the |egislature.

123 Determ ning whether the UWHCA constitutes a "political
corporation” requires an assessnent of the nature of the entity.
Assessing the nature of an entity requires a consideration of
the power and structure of it, as conferred by the |egislature.

State ex rel. Warren v. Nusbaum 59 Ws. 2d 391, 424, 208

N.W2d 780 (1973). Wsconsin Stat. ch. 233 enunerates the power
and the structure of the UWHCA.

124 After providing definitions for the chapter, the
| egislature explicitly states its intent to create "a public
body corporate and politic to be known as the 'University of
W sconsin Hospital s and Cinics Aut hority.""
Ws. Stat. 8 233.02(1). Though relevant to our inquiry, we |ook
beyond such a "legislative denomnation" to the power and
structure of the entity. Nusbaum 59 Ws. 2d at 424.

25 1In creating the UWHCA, the legislature decided that
the board of directors would be either state enployees or

12
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Specifically,

(a)
wth the

No.  2005AP2743
governnment officials. Ws. Stat. 8§ 233.02(1).
the board is conposed as foll ows:
Three nmenbers nom nated by the governor, and

advice and consent of the senate appointed,

for 3-year terns.

(am Each cochairperson of the joint conmttee on

finance or a nenber of the conmittee designated by
t hat cochai r person

(b) Three nenbers of the board of regents
appoi nted by the president of the board of regents.

(c) The chancell or of t he University  of
W sconsi n- Madi son or his or her designee.

(d) The dean of the University of Wsconsin-
Madi son Medi cal School .

(e) A chairperson of a departnent at the
Uni versity of W sconsi n- Madi son Medi cal School
appointed by the chancellor of the University of
W sconsi n- Madi son.

(f) A faculty nenber of a University of
W sconsi n- Madi son health professions school, other
than the University of Wsconsin-Mdison Medica
School, appointed by the chancellor of the University

of W sconsi n- Madi son.

(g) The secretary of adm nistration or his or her
desi gnee.

(h) Two nonvoting nenbers appointed by the
governor, one of whom shall be an enployee or a
representative of a |abor organization recognized or
certified to represent enployees in one of the
col l ective bargaining units specified in s. 111.05 (5)
(a) and one of whom shall be an enployee or a
representative of a |abor organization recognized or
certified to represent enployees in one of the
collective bargaining units specified in s. 111.825

(1m.

13
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Id. The directors are not conpensated, but do get reinbursed
for actual <costs they incur in performng their duties.
Ws. Stat. 8§ 233.02(3). Directors are also protected from civil
litability that may arise from the performance of their duties,
except i f it constitutes wi |l ful m sconduct .
Ws. Stat. § 233.02(4).

126 The |legislature granted the UWCA "all the powers
necessary or convenient to carry out the purposes and provisions
of [ch. 233]." Ws. Stat. 8§ 233.03. The UWHCA is specifically
authorized to take actions such as adopting bylaws, policies,
and procedures for "the regulation of its affairs and the
conduct of its Dbusiness,” Ws. Stat. 8§ 233.03(1); suing and
being sued, Ws. Stat. 8§ 233.03(2); accepting gifts and grants,
"but not including research grants in which the grant
investigator is an enployee of the board of regents,” id.;
procuring insurance on debt obligations, Ws. Stat. 8§ 233.03(5);

engaging in collective bargaining with collective bargaining

units recogni zed or aut hori zed by statute,
Ws. Stat. 8 233.03(7); partici pating in cor porations or
partnerships that provide health-related services, if various

state entities and officials are presented with the proper
access to docunents, Ws. Stat. 8 233.03(9); issuing bonds in
accordance wth state statute, Ws. Stat. § 233.03(11); and
constructing and inproving facilities on state-owned I and,
provi ded statutory condi tions are satisfied,

Ws. Stat. § 233.03(13).

14
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127 The legislature also inposed duties on the UWHCA
Ws. Stat. 8§ 233.04. Wsconsin Stat. ch. 233 details |eases and
affiliation agreenents the UWHCA nust enter with the University
of Wsconsin System board of regents. Ws. Stat. 88 233.04(7)
and (7m. Wile the |leases and agreenents are in place with the

board of regents, the UWHCA nust

mai ntain, control and supervise the use of the
University of Wsconsin Hospitals and Cinics, for the
pur poses of:

1. Delivering conprehensive, high-quality health
care to patients wusing the hospitals and to those
seeking care fromits prograns, including a conmtnent
to provide such care for the nedically indigent.

2. Provi di ng an envi r onnent sui t abl e for
instructing nedical and other health professions
students, physicians, nurses and nenbers of other
heal t h-rel at ed di sci pli nes.

3. Sponsoring and supporting research in the
delivery of health care to further the welfare of the
patients treated and applying the advances in health
knowl edge to alleviate human suffering, pronote health
and prevent disease.

4. Assisting health prograns and personnel
t hroughout the state and region in the delivery of
heal th care.

Ws. Stat. 8§ 233.04(3b). It nust also enter into a contractua
services agreenent with the University of Wsconsin Hospital and
Cinics Board for enployees. Ws. Stat. 8§ 233.04(4). In the
event that the joint commttee on finance does not approve an
extension or renewal of a |ease or agreenent, the UWHCA
facilities wi | transfer to t he boar d of regents.

Ws. Stat. 88 233.04(7g)(b) and (7p)(b).

15
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128 The WWHCA duties also include updating the state on
various matters. It nust annually submt a report to the
governor, each house of the legislature, president of the board
of regents, and t he secretary of adm ni strati on.
Ws. Stat. 8§ 233.04(1). The report nust include an audited
financial statenment and information on patient care, education
research, community services activities, and acconplishnents of
t he UWHCA. Id. In addition to the annual report, the UWHCA
must provide on a nonthly basis the secretary of adm nistration
with financial and statistical information that he or she
requires. Ws. Stat. 8§ 233.04(9).

129 Wsconsin Stat. ch. 233 also addresses issues related
to bonds, including the issuance of bonds, Ws. Stat. 8§ 233. 20,
the security of bonds, Ws. Stat. 8 233.21, the refunding of
bonds, Ws. Stat. 8§ 233.26, and the anmount of outstandi ng bonds,
Ws. Stat. § 233.27. The UMHCA nust include a statenment on the
face of all bonds that "[t]he state is not |iable on bonds and
the bonds are not a debt of the state.” Ws. Stat. § 233.22

The state al so

pledges to and agrees wth the bondholders, and
persons that enter into contracts with the authority
under this chapter, that the state will not limt or
alter the rights vested in the authority by this
chapter before the authority has fully net and
di scharged the bonds, and any interest due on the
bonds, and has fully perfornmed its contracts, unless
adequate provision is mde by |law for the protection
of the bondholders or those entering into contracts
with the authority.

Ws. Stat. 8§ 233.23.
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130 Wsconsin Stat. ch. 233 also establishes many other
duties, which address issues ranging from how the UWHCA
mai ntains records, Ws. Stat. 8 233.12, to requiring it to
operate a poison control center, Ws. Stat. 8§ 233.04(10).

131 Gven the power and structure of the UMCA we

conclude that it is a "political corporation.” The |egislature
created the UWHCA It has a statutory purpose, which includes
provi di ng hi gh-quality care to the medi cal |y i ndi gent,
mai ntaining an environnent for instructing future health care
provi ders, | eading efforts to reduce human suffering and
pronoting of health, and assisting with the delivery of health
care around the state. The voting nenbers of its board of
directors are either public officials or appointed by public
of ficials. It has a duty to engage in collective bargaining.
It nmust enter into agreenents and |leases wth the state. |t
must update the state on a consistent basis. The state is
ensured access to the WWCA s financial statenents. In the
event there is a failure to extend or renew an agreenent or
| ease, facilities transfer to the board of regents. The power
granted by the legislature, and the structure it has inposed on
the UMHCA, indicate that the legislature intended the UWHCA to
be a political corporation. Therefore, it falls within the
noti ce requirenmnent of 8§ 893. 80.

132 Some features of the UWMHCA are shared with private
entities. For instance, it does not receive general purpose
revenue fromthe state. It can sue and be sued. It can buy and
sell real estate. Nevertheless, the |legislature enpowered it to

17
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act within a framework that is closely reviewed by the state.
The power and structure of t he UVHCA based upon
Ws. Stat. ch. 233 leads us to conclude that the |egislature
intended a plaintiff to serve it with a notice of claim

133 Because the UWWHCA falls within the scope of § 893. 80,
the circuit court properly dismssed Rouse’s action against the
UWHCA with prejudice. Wsconsin Stat. 8 893.80 requires that a
person bringing a nedical malpractice claim against an entity
that falls within the scope of the statute serve it wth
"witten notice of the claim"” 8§ 893.80(1)(a), within "180 days
after discovery of the injury or the date on which, in the
exercise of reasonable diligence, the injury should have been
di scovered. " Ws. Stat. § 893.80(1n). Rouse did not provide
the UWHCA such noti ce. The UHCA affirmatively pled that Rouse
failed to provide it wth the proper notice. Rouse did not
provide the UWHCA with actual notice. Rouse could not maintain
hi s action agai nst the UWHCA

34 Rouse argues that 8§ 893.80 should not have even
applied to hi s case because of t he exclusivity of
Ws. Stat. ch. 655 when a person brings a nedical nalpractice
claim

135 Wsconsin Stat. ch. 655 does provide the exclusive
procedure for a person to pursue a nmal practice claim against a

health care provider. State ex. rel. Strykowski v. WIlkie, 81

Ws. 2d 491, 499, 261 N W2d 434 (1978). Three sections in

particular indicate the exclusivity of Ws. Stat. ch. 655.

W sconsin Stat. 8 655.006(1)(a) provides that "every patient,
18
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every patient's representative and every health care provider
shall be conclusively presuned to have accepted to be bound by
this chapter.” W sconsin Stat. 8 655.005 provides that "[a]ny
person listed in s. 655.007 having a claimor a derivative claim
against a health care provider or an enployee . . . for damages
for bodily injury or death . . . is subject to this chapter.™
Wsconsin Stat. 8 655.007 provides that "any patient or the
patient's representative having a claim or any spouse, parent,
mnor sibling or child . . . having a derivative claim. . . on
account of nmumlpractice is subject to this chapter." See also

Maurin v. Hall, 2004 W 100, 950, 274 Ws. 2d 28, 682 N w2d

866, overruled in part by Bartholomew v. Ws. Patients Conp.

Fund and Conpcare Health Servs. Ins. Corp., 2006 W 91, 293 Ws.

2d 38, 717 N.W2d 216.
136 Wsconsin Stat. ch. 655 does not, however, provide a
conprehensive set of procedural rules for maintaining a nedical

mal practice claim Stormv. Legion Ins. Co., 2003 W 120, 934,

265 Ws. 2d 169, 665 N W2d 353. Ws. Stat. Ch. 655 does not
exist in a procedural vacuum Ot her procedures governing civil
litigation apply to nedical nmalpractice clains, unless they
conflict with chapter 655. |d. For instance, chapter 655 does
not contain a statute of |imtations provision, but the three-
year statute of limtations provided in 8 893.55(1)(a) has been

appl i ed. See (Ccasio v. Froedtert Meni|l Lutheran Hosp., 2001 W

App 264, 248 Ws. 2d 932, 637 N W2d 459. The five-year statute

of repose in 8§ 893.55(1)(b) also has been applied. See Ai cher

v. Ws. Patients Conp. Fund, 2000 W 98, 237 Ws. 2d 99, 613
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N. W2d 849; See also Halverson v. Tydrich, 156 Ws. 2d 202, 456

N.W2d 852 (Ct. App. 1990). The two-year statute of limtations
for intentional torts pursuant to 8§ 893.57 has also been

appl i ed. See Deborah S.S. v. Yogesh NG, 175 Ws. 2d 436, 499

N.W2d 272 (C. App. 1993). Courts also have applied statutes

governing service of summons, Young v. Aurora Medical Center of

Washi ngton County, Inc., 2004 W App 71, 272 Ws. 2d 300, 679

N.W2d 549, and discretionary changes of venue, Hoffrman v.

Menorial Hosp. of lowa County, 196 Ws. 2d 505, 538 N W2d 627

(Ct. App. 1995).

137 Wsconsin Stat. 8 893.80 provides a set of rules
specifically for clains against gover nnent al bodies and
officers, agents, or enployees, which broadly applies to all
causes of action unless a further, nore specific rule says

ot herw se. See DNR v. City of Waukesha, 184 Ws. 2d 178, 183,

515 N.W2d 888 (1994) (concluding that 8§ 893.80 applies to "all

actions") overruled in part by State ex rel. Auchinleck v. Town

of LaGrange, 200 Ws. 2d 585, 597, 547 NW2d 587 (1996)

(stating that the "all actions" language of DNR v. Cty of

Waukesha does not extend to open records and open neetings
actions, where nore specific provisions take precedence). Thi s
is in accordance wth the canon of statutory construction
providing that where a general statute and a specific statute

apply to the sane subject, the specific statute controls. State

ex rel. Hensley v. Endicott, 2001 W 105, 919, 245 Ws. 2d 607,
629 N. W 2d 686.
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138 Wsconsin Stat. 8 893.80(1m requires that, "[w]ith
regard to a claim to recover damages for nedical nmalpractice”
against a political corporation, governnental subdivision or
agency, wthin 180 days of discovery of the injury, the claimnt
must serve that governnmental body with witten notice pursuant
to 8 893.80(1)(a). This is a specific statute of limtations
which applies in nedical nalpractice cases against enunerated
types of governnental bodies, such as political corporations.
The language of 8§ 893.80(1n) explicitly anticipates the
application of 8§ 893.80 to nedical malpractice clains against
gover nnent al bodi es.

139 Wsconsin Stat. 8§ 893.80(1m applies to medi cal
mal practice clains against governnental bodies that fall wthin
the scope of 8 893.80, such as the UWHCA. Chapter 655 does not
contain any statute of limtations provision that conflicts wth
8§ 893. 80. The generally exclusive nature of Chapter 655 does
not prevent the application of 8 893.80 in this case.

11

40 This case presented one issue: |Is the UMCA as a
statutorily-created, public body corporate and politic, a
"political corporation" for the purposes of § 893.80? W hold
that the UWHCA is a "political corporation"” because of the power
and structure provided by the legislature in Ws. Stat. ch. 233.
Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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41 Justices ANN  WALSH BRADLEY and PATI ENCE  DRAKE
ROGGENSACK di d not participate.

22



No. 2005AP2743. ssa

142 SH RLEY S. ABRAHANMSON, CJ. (di ssenting). The
parties initially briefed only the issue of the application of
§ 893.80 (2003-04)! to the UWHCA. But this issue is not the only
issue in the instant case. After oral argunent the court asked
the parties to provide supplemental briefs discussing the
application of Chapter 655 to the WMCA and the relationship
between § 893.80 and Chapter 655. Specifically, the court asked

the parties to address the foll ow ng question:

Taking into consideration Ws. Stat. ch. 655 and the
provisions of Ws. Stat. § 893.80, as well as any
other relevant matters, including R neck v. Johnson,
155 Ws. 2d 659, 456 N.W2d 336 (1990) and Jelinek v.
St. Paul Fire and Casualty Insurance Conpany, 182
Ws. 2d 1, 512 N.wW2d 764 (1994), is Ws. Stat. ch.
655 the exclusive procedure for pursuing malpractice
clains against chapter 655 health care providers and
their enployees, rendering 8 893.80 inapplicable?

143 The plaintiffs primarily argued in their supplenenta
brief that only Chapter 655 applies to the UWHCA. In contrast,
the defendants primarily argued that only Ws. Stat. § 893.80
applies to the UWHCA. According to the nmajority opinion, both
§ 893.80 and Chapter 655 apply to the UMHCA The majority
opinion tersely concludes that because "Chapter 655 does not
contain any statute of limtations provision that conflicts with
8§ 893.80," the 180-day notice of claim provision of § 893.80

applies to the UWHCA and its enpl oyees. Mjority op., 139.

L' Al references to the Wsconsin statutes are to the 2003-
04 version unl ess otherw se noted.

1
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144 Properly determning whether the 180-day notice of
claimwas required under Ws. Stat. 8 893.80 in the instant case
requires the court to address three questions:

. Is the UWCA (described in the statutes as a
"public body corporate and politic") a "political
corporation” under Ws. Stat. 8§ 893.80 so that a nedica
mal practice clai mant nmust conply with the 180-day notice of
cl ai mrequi renent ?

1. Are the UWHCA and its enployees? "health care
provi ders"” under Ws. Stat. Chapter 655, which governs
medi cal malpractice suits brought against health care
provi ders? and

I11. Can Ws. Stat. § 893.80 and Chapter 655 be
harnoni zed so that both can apply to medical nalpractice
actions brought against the UWHCA?

145 The majority opinion answers "Yes" to the first two
guestions and brushes aside the inportance of answering the
third question, which the court posed to the parties. As a
result, the mpjority opinion dismsses the action against the
UWHCA and its enployees on the ground that the plaintiff did not
conply with the 180-day notice of claim requirement in Ws.
Stat. 8§ 893. 80.

146 For the reasons set forth, | conclude as follows:

|. The UWHCA is not a "political corporation” under

Ws. Stat. § 893.80 and claimnts need not follow the 180-

2 By "enployees," | refer to those enployees who are health
care providers under Chapter 655.

2
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day notice of claim requirenent. Rat her, the WWHCA is a

hybrid organi zation that the legislature did not intend to

be covered by § 893. 80.

1. The UWWHCA is not an exenpt "governnental agency"”
under Ws. Stat. 8 655.003(2); it is a non-exenpt "health
care provider" under Chapter 655. Even if the UWHCA itself
were exenpt from Chapter 655, its enployees still are
"health care providers"” governed by Chapter 655.

I11. Wsconsin Stat. 8§ 893.80 and Chapter 655 cannot
readily be harnonized with regard to the comrencenent of a
medi cal rmal practice action. It is wunclear whether the
§ 893.80 notice of claim provision can be harnonized wth
the Chapter 655 nediation provisions, whether the 8§ 893. 80
and Chapter 655 statutes of limtations can be harnonized,
and whether the <caps on damages in these different
statutory schenes can be reconcil ed.

147 To determ ne whether Ws. Stat. § 893.80 applies to
the UWHCA, we nust read 8 893.80 with Chapter 655 inasnuch as
the legislature intended the two to be read together. If Ws.
Stat. 8§ 893.80 conflicts with Chapter 655, Chapter 655 governs.

148 1 would reverse the decision of the court of appeals
and remand the cause to the circuit court for further
proceedi ngs on the plaintiff's conplaint.

149 Before | discuss each question presented in turn, |
want to put the present case in context. At |east two groups of
health care providers work at the UWCA, side by side: heal t h

care providers who are enployees of the UWHCA and health care
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provi ders who are enployees of the University of Wsconsin. As
the nonparty brief of the Board of Regents of the University of
W sconsin makes clear, the UWCA and the University have a
nmut ual i nterdependence and serve simlar purposes.

150 The enpl oyees of the University of Wsconsin are state
enpl oyees, and tort clains against them are governed by Ws.
Stat. § 893.82, not by 8§ 893.80. Furthernore, the enpl oyees of
the University of Wsconsin are exenpt from Chapter 655.3

151 The enpl oyees of the UWHCA, on the other hand, are not
state enployees; tort clainms against them are not governed by
Ws. Stat. 8§ 893.82. According to the majority opinion, clainms
agai nst them are governed by 8 893.80, as well as Chapter 655.

52 Oten, both University state enployees and enployees
of the UWHCA are defendants in the sanme nedical nalpractice
actions. Any interpretation of Ws. Stat. 8§ 893.80 nust operate
harmoni ously with 8§ 893.82 and Chapter 655 so that claimants can
proceed with their litigation.

153 Furthernore, the UWCA does business ordinarily
carried on by private enterprise. Any interpretation of
§ 893.80 and Chapter 655 nust ask the extent to which the

| egislature would have intended patients of the UMNCA be

® Ws. Stat. § 655.003(1); Suchomel v. Univ. of Ws. Hosp. &
Clinics, 2005 W App 234, 1126-29, 288 Ws. 2d 188, 203-05, 708
N. W2d 13.
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accorded |ess protection against nedical malpractice than they
woul d have had in a privately operated facility.?

54 In interpreting and applying Ws. Stat. § 893.80 and
Chapter 655 to the UWCA health care providers, a court
therefore nust consider (1) the conparative statutory treatnent
of the University state enployees and the enpl oyees of the UWHCA
so that a single lawsuit against both groups of health care
providers may proceed with a mninmm amount of difficulty for
both the claimant and the health care providers, and (2) the
conparative statutory treatnent of the UWHCA and its enployees
and their conpetitors in the private sector.?®

I

155 The defendants insist that the UMCA  which is
described in the statutes as a "public body corporate and
politic,” is a "political corporation” for the purposes of Ws.
Stat. § 893.80 and thus claimants nust follow the procedural
notice of claimrequirenent set forth in 8§ 893.80. The majority
opi ni on agrees, announcing that "[g]iven the power and structure
of the UWHCA, we conclude that it is a '"political corporation."'"

Majority op., 131.

4 See Lewis v. Physicians Ins. Co., 2001 W 60, 925, 243
Ws. 2d 648, 627 N.W2d 484, in which the court refused to adopt
the "captain of the ship" doctrine of physician liability in
county hospitals because this doctrine did not apply in private
hospitals and application of the doctrine would discourage
doctors from working at governnent hospitals.

® "[When the legislature enacts a new statute, it is
presuned to know the new statute's relationship with existing
and contenporaneously created statutory provisions, especially
those directly affecting the statute.” Storm v. Legion Ins.
Co., 2003 W 120, 129, 265 Ws. 2d 169, 665 N. W2d 3583.

5
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56 | conclude that a proper statutory interpretation
leads to the opposite conclusion. The phrase "political
corporation” has to be defined in the context of Ws. Stat.
§ 893.80 in which it is used.

157 Wsconsin Stat. 8§ 893.80 establishes the procedure for
filing a claim against a volunteer fire conpany, a political
corporation, or a governnental subdivision or agency.?®

158 If a person or entity falls wthin one of these
enunerated classifications, certain provisions apply, such as
Ws. Stat. 88 893.80(1)(a) and (1m, which establish a 180-day

notice of claim requirenent,’ and § 893.80(1g), which provides

® Section 893.80(1) states in relevant part that:

Except as provided in subs. (1g), (1m, (1p) and (8),
no action my be brought or nmaintained against any
volunteer fire conpany organized under ch. 213,
political ~corporation, governnmental subdivision or
agency thereof nor against any officer, official,
agent or enployee of the corporation, subdivision or
agency for acts done in their official capacity or in
the course of their agency or enploynent upon a claim
or cause of action [unless certain provisions are
conplied wth]

" Wsconsin Stat. § 893.80(1)(a) states in full that:

Wthin 120 days after the happening of the event
giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political ~corporation, governnmental subdivision or
agency and on the officer, official, agent or enployee
under s. 801.11. Failure to give the requisite notice
shall not bar action on the claimif the fire conpany,
corporation, subdivision or agency had actual notice
of the <claim and the claimnt shows to the
satisfaction of the court that the delay or failure to
give the requisite notice has not been prejudicial to
the defendant fire conpany, corporation, subdivision
6
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that an action nust be comenced within six nmonths after the
governnent entity disallows the claim?® and § 893.80(3), which
caps danmges at $50, 000.°

or agency or to the defendant officer, official, agent
or enpl oyee .

Wsconsin Stat. 8 893.80(1n) states in full that:

Wth regard to a claimto recover damages for nedica
mal practice, the time period under sub. (1)(a) shall
be 180 days after discovery of the injury or the date
on which, in the exercise of reasonable diligence, the
injury should have been discovered, rather than 120
days after the happening of the event giving rise to
the claim

8 Wsconsin Stat. § 893.80(1g) states in full that:

Notice of disallowance of the claim submtted under
sub. (1) shall be served on the claimant by registered
or certified mail and the receipt therefor, signed by
the claimant, or the returned registered letter, shall
be proof of service. Fail ure of the appropriate body
to disallow a claimwi thin 120 days after presentation
of the witten notice of the claimis a disallowance.
No action on a claim under this section against any
defendant fire conpany, corporation, subdivision or
agency nor against any defendant officer, official,
agent or enployee, nay be brought after 6 nonths from
the date of service of the notice of disallowance, and
the notice of disallowance shall contain a statenent
to that effect.

® Wsconsin Stat. § 893.80(3) states in full that:

Except as provided in this subsection, the anount
recoverabl e by any person for any damages, injuries or
death in any action founded on tort against any
vol unteer fire conpany organi zed under ch. 181 or 213,
political ~corporation, governmental subdivision or
agency thereof and against their officers, officials,
agents or enployees for acts done in their official

capacity or in the <course of their agency or
enpl oynent, whether proceeded against jointly or
severally, shall not exceed $50, 000. The anount
recoverable wunder this subsection shall not exceed

7
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159 Notably, a "public body corporate and politic," as the
UMHCA is defined in Ws. Stat. § 233.02(1), is not included as
such in § 893. 80. In at |east two other statutes, however, the
| egi slature specifically defined "governnental body" for those
statutes or subchapters to include the "public body corporate
and politic created by constitution, statute, ordinance, rule or
order." Ws. Stat. 88 19.82(1), 895.52(1)(a)s3. Accordi ngly,
the legislature's om ssion of the classification of "public body
corporate and politic" fromthe listing of entities in 8§ 893.80
is telling.

60 Section 893. 80 does not defi ne "political
corporation.” The nmmjority opinion resorts to the full panoply

of definitions from Black's Law Dictionary to try to figure out

what this phrase neans and whether the UWACA falls within it.

Majority op., 922 None of these definitions is persuasive;

$25,000 in any such action against a volunteer fire
conpany organized wunder ch. 181 or 213 or its
officers, officials, agents or enployees. If a
volunteer fire conpany organi zed under ch. 181 or 213
is part of a conbined fire departnment, the $25,000

limt still applies to actions against the volunteer
fire conpany or its officers, officials, agents or
enpl oyees. No punitive damages may be allowed or

recoverable in any such action under this subsection.

8
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none holds the key to interpreting Ws. Stat. § 893.80.7%

According to Black's Law Dictionary, the categories specifically

enunerated in 8§ 893.80(1) are  synonynous; a "political
corporation” is an "agency." Such an interpretation renders the
statutory |language in 8 893.80(1) superfluous and therefore nust
be incorrect. A "political corporation" nust, under the
statute, be distinct from a "governmental subdivision or
agency. "

61 The majority opinion also examnes the nature of the
UWHCA to determne whether it constitutes a "political
corporation.” Majority op., 9123. Par agraphs 24 through 30

describe the WMCA and its statutorily-enunerated powers and

0 One term the nmjority opinion latches onto is "public
corporation.” The majority opinion, relying on Black's Law
Di ctionary, concludes that a "'political corporation’ is
synonymous with the term 'public corporation.'" Majority op.,
122. The term "public corporation” can be |ocated throughout
t he statutes. In § 19.42(5), the legislature defines the term
"Departnent” for purposes of an election law to include "the
| egi slature, the University of Wsconsin System any authority
or public corporation created and regulated by an act of the
| egi sl ature . . . ." An "authority" is distinguished from a
"public corporation” in this particular statute. An "authority"
like the UWHCA is not the sanme thing as a "public corporation.”
The majority's reliance on this termis m spl aced.

The majority opinion also defines a "political corporation”
as "an entity created by the legislature that is authorized to

i npl enent enactnents of the legislature.” Majority op., 922
This definition is broad and |acks neaningful [limtation

Countl ess bodies created by the legislature can satisfy this
definition. See, e.g., Ws. Stat. 88 26.02 (council on
forestry), 38.001 (the technical college systen), and 42.01
(state fair park board). It also sweeps up other bodies that
have been separately listed in § 893.80(1)(a), |ike volunteer

fire conpani es organi zed under Chapter 213.

9
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duties. Fromthis overview, the majority opinion concludes that
the UWMHCA is a "political corporation.”™ Mjority op., 131.

62 From this overview, | conclude only that the UWCA is
a unique creature, created by statute with a blend of public and

private characteristics. See also Takle v. Univ. of Ws. Hosp.

& Cdinics Auth., 402 F.3d 768, 769 (7th Gr. 2005) (Judge Posner

describes the UWMHCA as "a hybrid entity" with "characteristics
of both a state agency and a private foundation.").

163 Certain attributes of UWCA reflect the |egislative
intent that the State provide sone oversight of this entity.
O her features reflect the legislative intent that the UWMCA
operate as an independent body with freedomto nmake decisions to
better conpete with private hospitals and other health care
provi ders.

164 Whether a unique entity like the UWHCA is a "politica
corporation” under Ws. Stat. § 893.80 requires a nore careful
analysis of § 893.80 itself. To determ ne whether an entity is
a 8 893.80 political corporation requires not just an analysis
of the entity but also of the purpose of 8§ 893. 80.

165 The very text of Ws. Stat. 8§ 893.80 denonstrates that
the statute is primarily concerned with protecting governnenta
assets. For instance, sections 893.80(1n) requires that in
nmedi cal mal practice clainms, notice of claimnust be given to the
political corporation wthin 180 days of discovery of the
injury. This procedural hurdle not only nmeans that otherw se
valid clainms are quickly invalidated, it also allows the

political corporation an opportunity to settle a case wthout

10
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expensive litigation. Section 893.80(1g) shortens the statute
of limtation to six nonths after disallowance of the claim
Once again, this procedural hurdle causes otherwi se valid clains
to fail quickly. Section 893.80(3) sets a cap on damages of
$50, 000 (or $25,000 in cases of volunteer fire conpanies) and
di sall ows punitive damages. Short and sinple, section 893.80 is
designed to protect the fisc.

166 As the court explained in Riccitelli v. Broekhuizen,

227 Ws. 2d 100, 116, 120, 595 N.W2d 392 (1999), "[t]he purpose
of the notice of claim statute is to enable the governnent unit
to investigate a claim against an enployee, to avoid needl ess
litigation, and to settle all reasonable clains"” (applying state

notice of claim statute, 8§ 893.82(3)) (internal citations

19n Sanbs v. City of Brookfield, 97 Ws. 2d 356, 293
N. W2d 504 (1980), this court explained the legislature's role
in crafting statutory schemes to protect the public treasury:

It is the legislature's function to evaluate the
risks, the extent of exposure to liability, the need
to conpensate citizens for injury, the availability of
and cost of insurance, and the financial condition of
the governnmental units. It is the legislature's
function to structure statutory provisions, which wll
protect the public interest in reinbursing the victim
and in maintaining governnment services and which wll
be fair and reasonable to the victim and at the sane
time will be realistic regarding the financial burden
to be placed on the taxpayers.

Id. at 377.

In Lewis v. Physicians Ins. Co., 2001 W 60, 25 n.18, 243
Ws. 2d 648, 627 N W2d 484, involving a county hospital, the
court explained that the $50,000 cap for damages in Ws. Stat
§ 893.80 was a legislative decision regarding the financial
burden to be placed on the taxpayers.

11
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omtted). See also Thorp v. Town of Lebanon, 2000 W 60, 9123,

28, 235 Ws. 2d 610, 612 N W2d 59. The purpose of the cap on
damages is to "preserve sufficient public funds to ensure that
the governnment wll be able to continue to provide those

services which it believes benefits the citizenry."” Stanhope v.

Brown County, 90 Ws. 2d 823, 842, 280 N W2ad 711 (1979)

(appl ying § 895.43(1971) with a damages cap of $25,000).' "This
monetary limtation is one which the |egislature determ nes
bal ancing the ideal of equal justice and the need for fiscal
security."” Stanhope, 90 Ws. 2d at 843.

167 Wth this purpose of Ws. Stat. 8§ 893.80 in mnd, | am
persuaded that UWHCA is not a "political corporation” under
§ 893. 80. The government's fisc is not at issue in an action
agai nst the UWHCA The UWHCA operates financially independent
of the State and any other governmental entity. No governnenta
body is financially accountable to the UWHCA and the UWHCA is

not financially accountable to any governnental body.® The

12 The Stanhope court also explained that "limted liability
is needed to protect governnmental functions."” 90 Ws. 2d at
842.

13 The UWHCA has recognized as nuch in its 2005 Annual
Report, which states that "[a]lthough the Authority remains
closely connected to the University and the Medical Schoo
through its various agreenents, UWCA] receives no financial
support fromthe University or the State of Wsconsin."

A report entitled An Evaluation: University of Wsconsin
Hospitals and dinics Authority (June 2001), prepared (as
required by Ws. Stat. § 13.94) by Wsconsin's Joint Legislative
Audit Commttee describes the UMCA as an "independent,
nonprofit entity.” Takle v. Univ. of Ws. Hosp. & dinics
Auth., 402 F.3d 768, 770 (7th Cr. 2005).

12
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| egislature expressly <created the UWCA as a financially
i ndependent entity. For instance, Ws. Stat. § 233.17 provides
that the State and any governnental bodies will not be liable
for the debts and obligations of the UMCA '* Likew se, § 233.22
provi des that the bonds issued by the UWHCA do not financially

obligate the State.'®

68 The UWHCA retains its own revenues.® Its operating
revenues for the fiscal year 2005 were in excess of
$676, 200, 000. The UWHCA is not subject to the budgeting

approval that governnental bodies nust submt to and participate
in. The UWHCA approves its own budget w thout participation by
the governor, the Departnent of Administration, the joint

coonmittee on finance, or the |legislature. Furthernore, the

See also id. at 769 ("The hospital is not financed by the
state . . . ").

4 Wsconsin Stat. § 233.17 provides that "[n]either the
state, any political subdivision of the state nor any officer,
enpl oyee or agent of the state or a political subdivision who is
acting within the scope of enploynent or agency is liable for
any debt, obligation, act or om ssion of the authority."

15> Wsconsin Stat. § 233.22 states in pertinent part that:
"Bonds are not public debt. (1) The state is not |iable on bonds
and the bonds are not a debt of the state.”

16 The UWHCA keeps its operating funds in its own accounts
outside of the state treasury and invests its funds independent
of the investnent board, except that it may deposit noneys wth
the investnment board for investnent as part of the |1ocal
gover nnent - pool ed i nvest nent fund.

13
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UWHCA is exenpt from preaudit and postaudit of its expenditures
by the Departnment of Adnministration.?’

169 Consequently, the legislature does not need to limt
the UWHCA s debt exposure out of a need to protect governnenta
assets, or the public treasury, or taxpayers. Hol di ng that the
UWHCA is a "political corporation” and subject to the
protections of Ws. Stat. 8§ 893.80 does not conport with the
pur pose of § 893.80.1'8

170 The legislature recreated the University of Wsconsin
Hospitals and Cdinics as UWCA to enable the UWCA to be
conpetitive with the private sector in changing comerci al
ci rcunst ances. But giving the UMHCA coverage under Ws. Stat
§ 893.80 is far outside what is necessary to make the UWHCA

conpetitive with other hospitals.

17 The UWHCA does, however, have to provide periodic reports
to the Departnment of Administration, the legislature, the
governor and the Board of Regents, pursuant to 8 233.04(4);
however, no provision of Chapter 233 allows any of these bodies
to take imediate renedial action if the UWCA acts outside of
its Chapter 233 powers and duties.

18 Judge Posner, witing for the Seventh Crcuit in Takle
and discussing governnent immunity, examned the statutes to
determine the attributes of UWHCA After recounting the
creation of the UWHCA, the court announced that the statutes
were "describing the privatization of a fornmerly public
function” and that "[t]he strings that tie the hospital to the
state are found in many cases in which a state decides to
privatize a formerly state function. They do not require that
privatization be treated as a farce in which the privatized
entity enjoys the benefits both of not being the state and so
being freed from the regulations that constrain state agencies,
and of being the state and so being imune from suit in federa
court." Takle, 402 F.3d at 770-71.

14
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71 Wsconsin Stat. 8§ 893.80 refers to nedical malpractice
but nakes no reference to Chapter 655. The reference to nedical
mal practice in 8 893.80 nmkes sense because health care
prof essionals who are county or nunicipal enployees are covered
by § 893.80 but are exenpt from Chapter 655,

72 Had the legislature wanted to include the UANHCA within
Ws. Stat. § 893.80, the legislature could have expressly done
So. In creating the UWHCA, the legislature specifically and
expressly referred to the UWHCA in over 50 statutes.?® See 1995
Ws. Act. 27. Sone of these anendnents specifically include the
UHCA within a statute;? some explicitly exenpt the UWHCA from
coverage by a statute. ?2

173 1t is telling that the legislature failed to anend
Ws. Stat. § 893.80 to include the UWHCA, especially given the

unique nature of the UWHCA, which blends characteristics of

19 Ws. Stat. § 655.003(1).

20 See Ws. Stat. 8§ 11.36, 13.094, 13.48, 13.95, 15.07,
15.96, 16.004, 16.008, 16.15, 16.50, 16.505, 16.61, 16.611
16. 62, 16.72, 16.73, 16.75, 16.765, 16.845, 16.85, 19.42, 19. 45,
20.921, 24.61, 25.17, 36.11, 36.25, 40.02, 40.05, 40.22, 40.52,
40.81, 40.95, 45.03, 45.27, 46.041, 46.10, 46.115, 46.22,
66.603, 70.11, 70.119, 71.26, 77.54, 100.45, 101.177, 103. 49,
111.02, 111.05, 111.075, 111.115, 111.17, 111.815, 111.825,
111.92, 115.53, 137.20, 146.185, 146.59, 165.40, 219.09, 230. 09,
230.29, 230.36, 230.90, 231.01, 285.59.

2l See, e.g., Ws. Stat. 8§ 103.49(1)(f), 165.40(1)(f)
(including the UWHCA as a "state agency"); § 16.004(12)(a)
(excluding the WMCA from the definition of "state agency"
al though specifically including "authority" and "independent
agency").

?2 See, e.g., Ws. Stat. § 16.004(12)(a)(excluding the UWCA
from the definition of "state agency” although specifically
i ncluding "authority" and "independent agency").

15
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public and private entities. If the legislature had wanted to
make sure that the UWHCA was considered a "political
corporation” for section 893.80 purposes, it could have

explicitly done so.

174 1t is clear that the UWCA is not a "political
corporation” subject to Ws. Stat. § 893. 80.

I

175 Because the instant case is a nedical nmalpractice
action, | nust determne, as the court asked the litigants to
do, whether Chapter 655 applies to the UWHCA or its enployees
and exam ne the extent to which Chapter 655 and 8§ 893.80 can be
har noni zed.

176 Chapter 655 was enacted by the legislature to govern
nmedi cal nmal practice actions. Participation in Chapter 655 is
mandatory for "health care providers,” wunless the particular

heal th care provider is expressly exenpted. 3

T77 The term "health <care provider" is defined by
statute. The WWHCA and its enployees are "health -care
provi ders" as defined by Ws. Stat. 8§ 655.002. | ndeed, the

defendants do not argue that the UWHCA and its enpl oyees do not
satisfy these statutory provisions.

178 The defendants instead insist that the UWHCA and its
enpl oyees are exenpt from Chapter 655 by virtue of Ws. Stat
8§ 655.003(2), which exenpts from Chapter 655 coverage "[a]

facility that is . . . operated by any governnental agency."

22 Ws. Stat. 88 655.006, .007.
16



No. 2005AP2743. ssa

The majority opinion does not address the defendants' argunent.
| shall.?

179 Not surprisingly, the defendants assert that the UWHCA
is a "facility operated by a governnental agency” and thus that
the UWHCA is exenpt from Chapter 655. Al though the defendants’
primary argument has been that the UWCA is a "political
cor poration” under W s. St at . § 893.80 (rather than a
"governmental agency"), in supplenental briefs before this
court, defendants assert that the UWCA is a "governnental
agency" under 8 655.003(2).

180 The defendants argue that the terns "politica
corporation” and "governnental agency" are used broadly and
i nt erchangeabl y. % If the defendants were correct (which they
are not) that the UWCA is a "political corporation” under
§ 893.80, then the UWHCA cannot be exenpt under § 655.003(2) as

n 26

a "governnental agency. Such an interpretation would render

2 In a footnote in Lewis v. Physicians Ins. Co., 2001 W
60, 125 n.18, 243 Ws. 2d 648, 627 N W2d 484, +the court
declared that it took "judicial notice" that "there are only
t hree governnment-owned [hospital] facilities in Wsconsin," one
of which is the UWHCA The court did not define "governnent-
owned facility."

2> suppl enental Brief and Appendi x of Defendants-Respondents
at 3.

26 The Analysis supplied by the Legislative Reference Bureau
on the bill which created Chapter 233 and the UWHCA specifically
states that "the authority is not a state agency."” See
Plaintiff-Appellant-Petitioner's Opening Brief at A-App. 92.

17
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the classifications of "political corporation” and "governnental
agency" in § 893.80 redundant and superfl uous. ?’

81 Further, reading together Ws. Stat. 8 655.003(1)
(exenpting state, county and nunicipal enployees from ch. 655)
and 8§ 655.003(2) (exenpting a facility operated by the
governnmental agency from ch. 655) would nean that a facility
operated by a governnental agency under 8 655.003(2) refers to a
facility operated by the state, a county, or a nunicipality.
The defendants’' suggested interpretati on does not nake sense.

182 Even if the UWCA were a facility operated by a

gover nient al agency and exenpt from Chapter 655 under
8§ 655.003(2), aren't its enployees still governed by Chapter
6557 Only physicians who are state, county, or nunicipal

enpl oyees are exenpt in 8 655.003(1); enployees of governnental
agencies or facilities are not exenpt from Chapter 655. See
Ws. Stat. § 655.003(1).

183 Notably, the legislature did not provide a specific
exenption for the UMNHCA and its enployees in Chapter 655 as it
did el sewhere in the Wsconsin statutes. |In the absence of such
an exenption, | conclude that the legislature intended that the

UWHCA and its enployees be treated as "health care providers”

2 Such an interpretation is also at odds with the rest of

the statute. Chapter 655 specifically includes "corporations”
within the mandatory participation provisions: "Except as
provided in s. 655.003, this Chapter applies to all of the
following: . . . (e) A corporation organized and operated in
this state for the primary purpose of providing the nedical
services of physicians or nurse anesthetists.” Ws. Stat.

§ 655.002(1) (e).

18
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and to be subject to the sane provisions governing nedical
mal practice actions as private health care providers.

84 1t is noteworthy (but not dispositive, of course) that
the UWWHCA has treated itself as a health care provider bound by
the terns of Chapter 655. The UWHCA has consistently held
itself out as a Chapter 655 health care provider and actively
foll owed the requirenents of Chapter 655.2® The UWHCA has i ssued
publi c docunents that acknow edge that Chapter 655 applies to it
and its enpl oyees. The UWHCA's own liability coverage brochure
states that the UWHCA and enpl oyees are covered by Chapter 655.
Chapter 655 mandates that, pursuant to Ws. Stat. 8§ 655.23(4),
each health care provider have Iliability insurance of one
mllion dollars. Although 8 893.80(3) provides a damages cap of
$50, 000, the WWHCA and its enployees carry the insurance with
l[imts of one mllion dollars. The UWHCA has also paid
assessnments to the Wsconsin Injured Patients and Famlies
Conmpensation Fund ("the Fund"), as Chapter 655 health -care
provi ders are required to do.

85 | agree with the nmgjority opinion that the UWCA and
its enpl oyees are Chapter 655 health care providers.

1]

186 Having determned that the UWHCA is not a "political
corporation” governed by Ws. Stat. § 893.80, but rather is
governed by Chapter 655, | would sinply apply the provisions of

8 The WMHCA's annual report also explains that it is
i ndependent and receives no financial support fromthe state; it
identifies the WMCA as the "[l]argest private enployer in
Madi son. "
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Chapter 655 to the UWHCA and its enployees in the instant case.
End of story!

187 Even if | were to agree with the majority opinion that
the UWMHCA is a "political corporation" under Ws. Stat.
§ 893.80, | would apply a nore rigorous and neani ngful analysis
of the relationship between Chapter 655 and 8§ 893.80 to
determ ne whether the legislature intended that these statutory
systens be applied sinultaneously to the UWHCA. 2°

88 The nmmjority opinion does not engage in this inquiry.
What the mpjority fails to grasp is that if Ws. Stat. § 893.80
and Chapter 655 <cannot be readily harnonized, then the
| egislature likely would not have intended them to be applied
si mul t aneously to the UWHCA.

89 As a starting point and as a conparison, | note that
the health care providers who are University state enpl oyees are
exenpted from Chapter 655 pursuant to § 655.003(1). As a
result, an action brought against these individuals is subject
to a notice of claim requirenent and other procedural
requirenments under 8§ 893.82 but is not subject to Chapter 655
Commenci ng nedical malpractice clainms against the University
state enployees seens straightforward and clear. It seens a

fair assunption that the legislature would inpose a simlarly

22 A fundamental rule of statutory construction is that

statutes are exanmined in pari material, not in isolation. "“I'n
construing a statute, the entire section and related sections
are to be consi dered In its construction or
interpretation. . . ." State v. Causen, 105 Ws. 2d 231, 244,

313 N.wW2d 819 (1982) (internal citations omtted).
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straightforward and clear procedural framewrk for comencing
nmedi cal mal practice clainms against the UNMCA and its enpl oyees.
90 Turning to the instant case, | agree with the majority
opi nion and our case |law that provisions outside Chapter 655 can
govern nedical malpractice cases.® The recent decision in Storm

V. Legion Ins. Co., 2003 W 120, 4935, 265 Ws. 2d 169, 665

N. W2d 353, however, instructs that "if general statutory

provisions conflict with Chapter 655, the latter will trunp the

general statute.”
91 Chapter 655 and § 893.80 both <contain provisions
governing the comencenent of an action, statutes of

! and caps on dammges.® Trying to harnonize these

limtations,?
statutes rai ses nmany questi ons.

192 First, regarding the comencenent of an action,
Chapter 655 carefully enunerates the steps a clainmant nust

follow in commencing a nedical nalpractice action. Section

3% The court has explained that "Chapter 655 is not
exclusive in the sense that it 1is a conprehensive set of
procedural rules for nmedical malpractice clains. Nuner ous
statutes, including civil procedure and discovery statutes, that
are not l|ocated in Chapter 655 apply to clains brought for
nmedi cal mal practice.” Storm 265 Ws. 2d 169, {34.

3. Wsconsin Stat. § 893.55 provides the statute of
[imtations for actions against "health care providers” and is
applicable in Chapter 655 actions. See, e.g., Ccasio .
Froedtert Mem | Lut heran Hosp., 2001 W  App 264, 248
Ws. 2d 932, 637 N. W2d 459.

32 Wsconsin Stat. 8§ 655.017 and 893.55 provide the
rel evant caps on damages for Chapter 655 actions.
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655. 009 provides instructions for how to file a conplaint
agai nst a health care provider. 3

193 Section 655.43 provides that the parties nust
participate in nmediation.® The legislature explained its intent

in maki ng nediation nmandatory for nedical malpractice clains as

fol | ows: "The legislature intends that the nediation system
provi de the persons under sub. (2) with an informal, inexpensive
and expedient neans for resolving disputes without litigation

and intends that the director of state courts admnister the
medi ati on system accordingly.” Ws. Stat. 8 655.42(1).
194 Chapter 655 addresses the timng of the nediation vis-

a-vis a "court action.”™ The nediation provisions require that a

33 Section 655.009 provides as foll ows:

Actions against health care providers. An action to
recover damages on account of mal practice shall conply
with the foll ow ng:

(1) Conplaint. The conplaint in such action shall not
specify the amount of noney to which the plaintiff
supposes to be entitled.

(2) Medical expense paynents. The court or jury,
whi chever is applicable, shall determ ne the anmount of
medi cal expense paynents previously incurred and for
future medi cal expense paynents.

(3) Venue. Venue in a court action under this chapter
is in the county where the claimant resides if the
claimant is a resident of this state, or in a county
specified in s. 801.50(2)(a) or (c) if the claimant is
not a resident of this state.

3 Wsconsin Stat. § 655.43 states in full: "Medi at i on
requirenent. The claimant and all respondents naned in a
request for nediation filed under s.655.44 or 655.445 shal
participate in mediation under this subchapter."”
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request for nediation be filed either before or in conjunction
with the filing of a claim® they provide for tolling the
statute of linitations;* and they instruct how notice for
medi ation is to be provided.?

195 Section 893.80(1m, on the other hand, requires that a
notice of claim against a political corporation be filed within
180 days of the discovery of the injury.® No court action may
be commenced before the claimis disall owed.

196 1In one sense, the Chapter 655 mediation provisions and
the notice requirenents of 8§ 893.80 have simlar purposes; both
are notivated by a desire to have clains settled wthout a
costly litigation battle. However, the neans of avoiding costly
and contentious litigation are different: Chapter 655 mandates a
special nediation process with a carefully designed panel of
speci al i st s, and § 893.80 requires notice to allow the
governmental body to investigate the claimand determ ne whet her
to disallow it or to settle. The former enpowers both parties
to reach a settlenent; the Jlatter gives the political

corporation the power to choose which course to pursue. The

3> Ws. Stat. 88 655.44, .445.
36 1 d.
3" Ws. Stat. § 655. 455.

% The mmjority opinion queries the purpose of § 893.80's
specifically addressing nedical malpractice actions, if Chapter
655 is to be exclusive. The answer is obvious. Chapter 655
does not apply to state, county, and nunicipal enployees and
does not apply to facilities operated by a governnental agency.
Section 893.80(1m addresses nedical nalpractice clains brought
against these individuals and entities that the |egislature
expressly and explicitly exenpted from Chapter 655.
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noti ce of claimdoes not nmandate settlenment discussions nor wll
it necessarily lead to them Chapter 655, however, demands that
the parties conme together and at least try to settle before the
litigation advances.

197 Furthernore, notice of claim provisions and nedi ation
result in duplicitous proceedings, tending to cancel each other
out and in conbination actually defeat the purposes of each
provision. Requiring nmediation after a claimis disallowed wll
likely increase costs and delay proceedings. Requiring that the
cl ai m be disallowed while nediation proceedings are ongoing wl|
likely wundermne the effectiveness and sincerity of the
medi ati on proceedi ngs.

198 Trying to harnonize these conpeting provisions raises
many questions, including but not limted to the following: In
what order shall the respective notices be filed? Should the
claimant file the request for nediation sinultaneously with the
notice of claim or after disallowance? How does the nediation
period fit wthin the 180-day timefrane wunder Ws. Stat.
§ 893. 807 Does the request for nediation toll the 180-day
notice requirement or the 6-nonth statute of limtations under
§ 893.80 or both?

199 One answer is certain. If the notice of claim
requi rements under Ws. Stat. § 893.80 and the nediation
provi sion under Chapter 655 nust both be satisfied, litigants
will have to engage in very careful timng to conply with both

sets of provisions.
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1100 Second, Chapter 655 and Ws. Stat. § 893.80 have
different statutes of limtation.

1101 For actions brought wunder Chapter 655, the genera
medi cal nmal practice statute of I|imtations normally applies.
See Ws. Stat. § 893.55(1). The statute of limtations is
ordinarily three years fromthe date of injury or one year from
the date the injury was discovered (or with reasonable diligence
shoul d have been discovered) as long as it is within five years
of the date of the act or omission. Ws. Stat. § 893.55(1).

1102 On the other hand, under Ws. Stat. § 893.80(1g), "no
action on a claimunder [§ 893.80] . . . may be brought after 6
nonths from the date of service of the notice of disallowance,
and the notice of disallowance shall contain a statenment to that
effect.”

1103 Seemingly only one statute of limtations can apply.
Which will it be? Wsconsin Stat. 8§ 893.80(1g) or 8§ 893.55(1)7?

1104 The defendants take the position that Ws. Stat.
§ 893.80(1g) applies. The defendants argue that Ws. Stat.
§ 893.80(1g), which provides for a six-nonth statute of

limtations, is t he specific provi si on for "political
corporations” and trunps the general statute of |imtations for
Chapt er 655. But isn't it just as reasonable to assert that
§ 893.80 is the general statute of limtations for all suits
against "political corporations” and that 8§ 893.55 is the

specific statute for a nedical malpractice suit and therefore

trunmps? If the six-nonth statute of limtations does apply, how
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is it reconciled with the required nediation period under
Chapt er 6557

1105 Trying to answer these and other questions and map out
exactly what steps a litigant (either the plaintiff or the
defendant) should follow when a claim is brought against the
UWHCA and its enployees is tricky. A skillful and very
meticul ous | awer could probably figure out a way to neet all of
the deadlines and conply with all of the procedures. But when |
tried to plot it out, | gave up after several tries.

1106 Third, Chapter 655 and Ws. Stat. 8§ 893.80 provide for
different caps on danages. Under Chapter 655, there probably
was no cap on damages at the time this action was commenced. 3°
Under Ws. Stat. § 893.80, dammges recoverable against a
political corporation for any injuries are capped at $50,000.
Ws. Stat. § 893.80(3). Which cap on damages governs in a
medi cal mal practice action against the UAMCA or its enpl oyees?

1107 The defendants state that they need not address this
i ssue because the only issue before the court is the 180-day
notice of claim The cap on damages, however, is an "el ephant”
present in any attenpt to interpret the relationship between
Ws. Stat. § 893.80 and Chapter 655.

108 In sum Chapter 655 and Ws. Stat. 8§ 893.80 in the

instant case cannot easily be harnonized. No doubt future

% The court has held that the caps under Ws. Stat.
8§ 893.55 violated the Wsconsin Constitution. See Ferdon ex
rel. Petrucelli v. Ws. Patients Conp. Fund, 2005 W 125, {10,
284 Ws. 2d 573, 701 N. W2d 440 (hol di ng damage cap
unconstitutional).
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litigation will arise as litigants will grapple with satisfying
both Chapter 655 and 8§ 893.80. The court likely will nanage to
find a way to fit these two together, just |like a square peg can
eventually be hamered into a round hole. Even though the
resulting fit is awkward and not true to either original shape
nonet hel ess it can be acconpli shed.

1109 But whether Chapter 655 and Ws. Stat. § 893.80 can be
forcefully "reconciled" is not the point in the present case.
The point here is that in determ ning whether the 180-day notice
provi sion should apply to the WWHCA and its enpl oyees requires a
t houghtful analysis of how Chapter 655 operates wth the
requirenents of Ws. Stat. § 893.80. If Chapter 655 and
§ 893.80 do not harnonize in a way that litigants can sensibly
follow, then the legislature likely did not intend for Chapter
655 and 8 893.80 to apply sinultaneously to the sanme entity.

1110 The mmjority opinion creates a confusing and
conflicting maze of procedural steps and substantive provisions
under both Ws. Stat. 8§ 893.80 and Chapter 655 for nedical
mal practice claimnts who want to file actions against the UWCA
and its enpl oyees. This complexity flies in the face of the
| egislature's stated intention that Chapter 655 and its focus on
nmedi ati on serve as "an informal, inexpensive and expedi ent neans
for resolving disputes.” Ws. Stat. § 655.42(1). The
difficulty of bringing these lawsuits is only multiplied when
the suit is also against the University of Wsconsin and its

state enpl oyees, subject to § 893. 82.
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111 The court has had nunmerous cases over the years as
litigants and governnental bodies have had trouble conplying
with Ws. Stat. § 893.80. The mpjority opinion only adds a new
body of cases to this m x.

112 In any event, in addition to case |aw establishing
that Chapter 655 trunps conflicting statutory provisions, Ws.
Stat. 8§ 893.80(5) restricts the application of Ws. Stat.
§ 893.80 when it conflicts with other statutes. Thi s provision
is not examned or even nentioned by the mgjority opinion.

Section 893.80(5) states in pertinent part:

Wen rights or renedies are provided by any other
statute agai nst any political corporation
governnmental subdivision or agency or any officer,
official, agent or enployee thereof for injury, danage
or death, such statute shall apply and the limtations
in sub. (3) shall be inapplicable.

113 In State ex rel. Auchinlek v. Town of LaGange, 200

Ws. 2d 585, 547 N W2d 587 (1996), this court examned and
applied § 893.80(5).% In Auchinlek, the plaintiffs brought suit
under the open records and open neetings law, but did not
provi de notice to the governnmental body pursuant to 8§ 893. 80.
1114 The Auchinlek <court noted that "[b]Joth the open
records and open neetings laws set forth specific enforcenent
mechani sms to force governnental entities to conply with those

| aws. " Id. at 592. The court reasoned that enforcing the

40 Conpare DNR v. City of \Waukesha, 184 Ws. 2d 178, 192-93,
515 N.W2d 888 (1994) (concluding that Ws. Stat. 8§ 893.80(5)
"only directs that when a claimis based on another statute, the
damage limtations of sec. 893.80(3) do not apply. Section
893.80(5) does not say that the notice provisions of sec.
893.80(1) do not apply.").
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noti ce provisions of 8§ 893.80 would underm ne the purpose of and
woul d conflict with the open neeting and open records laws. 1d.
at 593. The court also reasoned that "Ws. Stat. § 893.80(5)
expressly states that specific rights and renedies provided by
ot her statutes take precedence over the provisions of § 893.80."
Id. at 596. Accordingly, the Auchinlek court concluded that the
plaintiff was not bound by the notice provisions of § 893.80 and
could continue his suit wthout having first given notice under
§ 893.80. 4

1115 Li kew se, in Gllen . City of Neenah, 219

Ws. 2d 806, 580 N W2d 628 (1998), the court once again
addressed whether the notice provisions conflicted with other
statutory provisions and were thus inapplicable. In Gllen, the
plaintiff sought injunctive relief pursuant to 8§ 30.294, which
the court recognized as "expressly allowing] a plaintiff to
seek imediate injunctive relief to prevent injury.” Id. at
822.

1116 The G llen court recognized that "[t]he enforcenent
procedures provided in 8 30.294, are inconsistent with Ws.
Stat. § 893.80(1)(b), which requires a plaintiff to provide a

governmental body with a notice of claim and to wait 120 days

“l The Auchinlek court specifically concluded that "The
specific enforcenent provisions of Ws. Stat. 88 19.31 and 19.81

take precedence over the general notice provisions of
8§ 893.80(1). Accordingly, we conclude that actions brought
under the open records and open neetings clains |aws are exenpt
from the notice provisions of § 893.80(1)." State ex rel.
Auchinlek v. Town of LaG ange, 200 Ws. 2d 585, 597, N W2d 587
(1996) (footnotes omtted). Section 893.80 was anended to

i ncorporate the Auchinlek decision. See Ws. Stat. § 893.80(8).
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or until the claimis disallowed before filing an action.” 1d.
The court concluded, Ilike in Auchinlek, that "the general
application of 8§ 893.80(1)(b) in this case frustrates the
plaintiffs' specific right to injunctive relief under § 30.294."
Id.

1117 Even if Ws. Stat. § 893.80 applies to UWMHCA and its
enpl oyees, the instant case is like Auchinlek and Gllen, in
which the specific provisions in Chapter 655 and section 893.55
supersede the general provisions of § 893. 80.

ok ok ok %

1118 In sum | conclude that the UAMCA is a "health care
provi der” under Chapter 655 but not a "political corporation”
under Ws. Stat. 8§ 893.80. The notice provisions of 8§ 893.80 do
not apply to a nedical nmalpractice claim brought against the

UVWHCA and its enpl oyees.

1119 For the foregoing reasons, | dissent.
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