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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent,

FI LED

V.

WiliamF. Schweda, Jeffrey G Schweda, and Ec vo- 13, 2007

Speci al Waste Services, Inc.,
David R Schanker

Clerk of Supreme Court
Def endant s- Appel | ant s.

APPEAL from a judgnment and order of the circuit court for
Fond du Lac County, Peter L. Ginmm Judge. Affirmed and cause

remanded to the court of appeals.

2 ANN WALSH BRADLEY, J. This case is before the court
on certification from the court of appeals pursuant to Ws.
Stat. (Rule) § 809.61 (2005-06).! The defendants, W]Illiam F.
Schweda, Jeffrey G Schweda, and ECI Special Wste Services,

Inc. (collectively, ECI) appeal an order and a judgnment of the

L' Al references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.
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circuit court for Fond du Lac County, Judge Peter L. Ginmm
presiding. The order granted the State's nmotion to strike ECl's
demand for a jury trial. The circuit court concluded that the
constitutional right to a jury trial does not attach to an
action seeking forfeitures for violations of waste disposal
regul ations.? After a trial to the court, the circuit court
entered a judgnent in favor of the State.

12 ECl maintains that the circuit court erred in striking
its demand for a jury trial. It contends that the causes of
action asserted by the State are analogous to common |aw
nui sance cl ai ns. It further contends that because common | aw
nui sance clains existed in 1848, and because such clains were
actions at law in 1848, the State's clains fulfill the criteria

for a constitutional right to a jury trial under Village Food &

Li quor Mart v. H & S Petroleum 2002 W 92, 254 Ws. 2d 478, 647

N.W2d 177.

13 Applying the Village Food test, we determ ne that the

clainms asserted in the State's conplaint do not give rise to a
constitutional right to a jury trial. Comon |aw nui sance causes

of action are not sufficiently analogous to be considered

2 The court of appeals certified the case to this court with
the followng question. "Under the test set forth in Village
Food & Liquor Mart v. H & S Petroleum Inc., 2002 W 92, 254
Ws. 2d 478, 647 N.W2d 177, does the constitutional right to a
jury trial attach in an action for violations of waste disposa
regul ations where comon-law nuisance theory provides the
foundation for nodern environnental l|aw, but forfeiture actions
for inproper treatnent of wastewater and hazardous waste did not
exi st in 1848?"
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"essential counterparts" to the nodern day regulatory clains
asserted here. Therefore, ECI fails the first prong of the

Village Food test because the clains asserted did not exist,

were not known, and were not recognized at common |aw at the
time the state's constitution was adopted. 1d., Y16.

14 Qur determ nation, however, does not preclude the
constitutional right to a jury trial in all environnental
regul atory cases. Such a right exists if the asserted claim has
an essential counterpart that existed at common |law in 1848 and
was recogni zed as an action at law in 1848. |d.

I

15 WIlliam and Jeffrey Schweda are owners of ECI Speci al
Waste Services, Inc., a "centralized waste treater" pursuant to
Ws. Admn. Code 8 NR 211.03(2e)(Cct., 2002). EC collects waste
from client industries, transports the waste to its treatnent
facility, and pre-treats the waste to conply wth specific
discharge limtations which are governed by a pretreatnent
permt issued by the Gty of Fond du Lac ("City"). ECI then
di scharges the waste into a sanitary sewer that goes into the
Cty's nmunicipal wastewater treatnent plant. ECl's permt
requires conpliance wth effluent limtations, nmoni tori ng
requi renents, and other conditions which are set forth in the
permt. ECl also nust conply with Ws. Admn. Code ch. 211,
whi ch governs centralized waste treaters.

16 WIlliam Schweda began working at ECI as a salesnman in
1999 and part of his conpensation was shares of stock in the
conpany. In July 2001 WIlliams brother, Jeffrey Schweda,

3
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purchased the remaining shares of stock from the founder for
$225,000. This purchase nade the Schweda brothers the owners of
ECI .

17 In January 2002 the City's wastewater treatnent plant
experienced an upset condition that caused the Cty to exceed
its discharge limts wunder its permt for oxygen-consum ng
organic waste and total suspended solids.® In March and April of
2002, the City again experienced an upset and consequent permt
vi ol ati on. The Cty was able to determne that the upsets of
the treatnent facility were due to high concentrations of
surfactants in the wastewater.

18 The City began sanpling the discharges comng from
ECl's treatnment facility and the sanples revealed that EC
persistently exceeded the discharge limts in its permt. During
the year in which they operated ECl, the Schwedas used al nost no
chem cal s, disposed of alnost no sludge, tested only for pH did
not use the one machine in their |aboratory that determ ned how
to treat netals in the wastes they accepted, and did not send
any waste sanples out for independent |aboratory testing. In
August 2002, the Cty revoked ECl's permt to operate as a
wastewater treatnent facility and the Schwedas closed the
facility.

19 The State brought suit against the Schwedas, alleging
that ECI failed to conply with the conditions of their permt

and with requirenents under the state admnistrative code and

3 See Ws. Admin. Code § NR 205.03(41) (May, 2001).

4
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state statutes during the tinme that the Schwedas owned ECI. The
conplaint asserted fifteen clains for relief arising out of
ECl's operations. The State sought forfeitures for EC's
vi ol ati ons under W s. St at . 88 281.98(1), 283.91(2),
289.96(3)(a), and 291.97(1), penalties pursuant to Ws. Stat.
8§ 757.05(1)(a), and the environmental assessnent avail able under
Ws. Stat. § 299.93.

110 ECI demanded a jury trial, and the State noved to
strike. The circuit court granted the State's not i on,
determining that ECI failed to denonstrate that the State's
action mnmet either of the two prongs of the test for a

constitutional right to a jury trial set forth in Village Food.

11 The case was tried to the court. The circuit court
determned that ECI was liable for sone, but not all, of the
violations alleged, and inposed forfeitures for the tinme period
t he Schwedas owned and managed ECI. ECI appeal ed, and the court
of appeals certified the case on the question of a right to jury
trial under Article I, Section 5 of the Wsconsin Constitution.

[

112 This case addresses the issue of whether a cause of
action gives rise to a right to a jury trial under Article I,
Section 5 of the Wsconsin Constitution. Wether there is a
constitutionally guaranteed right to a jury trial for a
particul ar cause of action requires us to interpret a provision
of the state constitution, which we do independently of the

determ nation rendered by the circuit court. Vill. Food, 254

Ws. 2d 478, 1.
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11

113 ECI maintains that the circuit court erred in striking
its demand for a jury trial. It contends that the causes of
action asserted by the State are analogous to comon |aw
nui sance clainms. It further argues that because comobn |aw
nui sance clains existed at common law in 1848, and because such
claims were actions at law in 1848, the State's clains fulfill
the criteria for a constitutional right to a jury trial under

Vil |l age Food.

114 We disagree. Applying the Village Food test, we

determne that the clains asserted in the State's conplaint do
not give rise to a constitutional right to a jury trial. Comon
| aw nui sance causes of action are not sufficiently anal ogous to
be considered "essential counterparts” to the nobdern day
regul atory clains asserted here. Therefore, EC fails the first

prong of the Village Food test because the clains asserted did

not exist, were not known, and were not recognized at the tine

the state's constitution was adopt ed.
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15 CQur conclusion is consistent with the determ nations

of other states which have addressed a simlar issue.? Like other

4 In Texas Ass'n of Bus. v. Texas Air Control Bd., 852

S.W2d 440 (Tex. 1993), the Texas Suprenme Court determ ned that
the state's constitution provided the right to a jury trial for
only those types of cases tried to a jury at the tine of its
adoption in 1876. The court determned that in 1876 there were
no regulatory schenes conparable to those constituted by the
state's environnent al statutes and regul ations. Thus, it
concluded that the state's assessnents of penalties for
violations of the nobdern environnental regulations were not
anal ogous to any type of action tried in 1876, and that those
assessnments did not give rise to a constitutional right to a
jury trial. 1d. at 451.

The Pennsylvania Comonweal th Court exam ned whether the
defendants had a constitutional right to a jury trial for an
environnental enforcenent action in Comonwealth, Dep't of
Envtl. Res. v. Weeling-Pittsburgh Steel Corp., 348 A 2d 765
(Pa. Commw. Ct. 1975). The court examned Article 1, Section 6
of the Pennsylvania Constitution which states: "Trial by jury
shall be as heretofore, and the right thereof remain inviolate."
The court comrented that this |anguage exists exclusively for
the purpose of preserving jury trials as provided by common | aw.
Utimately the court concluded that "the constitutional right to
a jury trial does not extend to respondent in these proceedings,
which are wholly a creature of recent statutory law " |d. at
768.
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states, we begin our examnation by reviewng our state
constitution.

116 Under Article I, Section 5 of t he W sconsin
Constitution, the right to a jury trial "shal | remain

inviolate." Section 5 provides in full:

The right of trial by jury shall remain inviolate, and
shall extend to all cases at |aw without regard to the
anount in controversy; but a jury trial may be waived
by the parties in all cases in the manner prescribed
by law. Provided, however, that the |egislature nay,
from tine to tinme, by statute provide that a valid
verdict, in civil cases, nmay be based on the votes of
a specified nunber of the jury, not less than five-
si xt hs thereof.

117 Wiile Article I, Section 5 provides that the right

"shall remain inviolate," it does not apply to all mtters.

Li kewi se, the Connecticut Supreme Court examned its
state constitutional provision when addressing the issue of
whet her there was a constitutional right to a jury trial for the
enforcement of environnental regulations in Conmmr of Envtl.
Prot. v. Connecticut Bldg. Wecking Co., Inc., 629 A 2d 1116
(Conn. 1993). The Connecticut Constitution "guarantees a jury
trial in all cases for which '"there was a right to a trial by
jury at the tinme of the adoption of that provision,' which was
1818. " Id. at 1121 (quoting Conn. Const. Art. 1., Sec. 19
(2007)) (brackets omtted). The petitioner did not claim that
envi ronnment al enforcenent actions existed at common |law in 1818,
but rather that such actions were substantially simlar to
actions in debt, which existed at comon law in 1818 and could
be tried to a jury. The Connecticut court rejected the argunent
and concluded that, consistent with Connecticut's common |aw

hi story, there was no constitutional right to a jury trial. |Id.
at 1122. See also Lloyd A. Fry Roofing Co. v. Pollution Contro
Bd., 314 N E. 2d 350, 357-58 (Ill. App. C. 1974)(holding that

def endant "cannot argue" that right to trial by jury had been
abridged in the context of admnistrative proceedings for
violations of state environnental protection statute which were
unknown at conmon | aw. )
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Hi storically, it has been interpreted to apply only to civil

cases. Dane County v. MGew, 2005 W 130, 913, 285 Ws. 2d

519, 699 N.W2d 890; Bennett v. State, 57 Ws. 69, 74, 14 N W

912 (1883). Jury trial in crimnal cases falls under the purview
of Article I, Section 7.

118 Moreover, Section 5 has been interpreted to nean that
the right is preserved to the extent that it existed at the tine

of the adoption of the state constitution in 1848. See MG ew,

285 Ws. 2d 519, ¢915; Town of Burke v. Gty of Madison, 17

Ws. 2d 623, 635, 117 N W2d 580 (1962). Three cases conprise
this state's recent jurisprudence on the question of when the
right to a jury trial as it existed in 1848 «creates a
constitutional right to a jury trial in a contenporary cause of

action, State v. Aneritech Corp., 185 Ws. 2d 686, 517

N.W2d 705 (C. App. 1994), Village Food, and MG ew.

119 In Aneritech, the court of appeals adopted a two-prong
test for determning whether a statutory cause of action gives
rise to a constitutional right to a jury trial. It determ ned
that there is such a right where "(1) the statute codifies an
action known to the comon law in 1848; and (2) the action was
regarded as at law [i.e., rather than at equity] in 1848." 185
Ws. 2d at 690 (enphasis in original).

20 This court exam ned the Aneritech decision in Village

Food. 254 Ws. 2d 478, 19. W refined the first prong of the

Aneritech test so that an action need not be based on the
codification of a specific compbn law action that existed in
1848. Rather, the action nust have existed, been known, or been

9
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recognized at comon law in 1848. W stated the test as

foll ows:

[A] party has a constitutional right to have a
statutory claimtried to a jury when: (1) the cause of
action created by the statute existed, was known, or
recogni zed at common law at the tinme of the adoption
of the Wsconsin Constitution in 1848; and (2) the
action was regarded as at |law in 1848.

Vill. Food, 254 Ws. 2d 478, f16.
21 This court has been unaninous in concluding that the

Village Food test is the correct test to apply in determning

whet her a cause of action gives rise to a constitutional right
to a jury trial. The application of the test to particular
causes of action has not occasioned simlar consensus. The

Village Food and MG ew decisions were both divided on the

question of application. Regardl ess of those divisions, however,
the court has been univocal in rejecting the tenptation to carve
out a constitutional right to a jury trial based on broad
anal ogi es between nodern causes of action and causes of action
at statehood.

122 Village Food involved allegations that the defendant

violated Ws. Stat. 88 100.30(2)(am1lmc and 100.30(3) (1999-
2000), which require mninmm mark-ups for the sale of notor

vehicle fuel. In applying the two-part test, the Village Food

majority explicitly rejected the defendant's attenpt to

anal ogi ze the cause of action to that in Getty v. Rountree, 2

Pin. 379 (Ws. 1850), which involved fraud and breach of inplied
warranty. Although the two cases were simlar insofar as both

i nvol ved business torts in which one party alleged harm such

10



No. 2005AP1507

broad-brush simlarity was insufficient for the court to
conclude that the cause of action for violating mninmm mark-up
| aws existed, was known, or was recognized at conmmon law. Vill.
Food, 254 Ws. 2d 478, 925.

123 Instead, the court determned that the mark-up |aws
are "of the sanme ‘'nature'™ as the comon law crinmes of
forestalling the market, regrating, and engrossing. Id., 927

(citing, inter alia, 4 WIIliam Bl ackstone, Commentaries on the

Laws of England, ch. 12, at 158-59 (1778)). Thus, the Village

Food mmjority rejected drawing an analogy between a nodern
statutory cause of action and a common | aw cause of action based
on exceedingly general descriptions. Rather, it enployed a
narrower description of the actions to determ ne whether they
were anal ogous. Because the clains at issue were "essentially
counterparts" to the comon |aw offenses, the mjority
determined that the clains gave rise to a constitutional right

to a jury trial. Vill. Food, 254 Ws. 2d 478, 19128 (citing

Aneritech, 185 Ws. 2d at 697).

24 The concurrence/dissent in Village Food agreed wth

the majority regarding the test for determ ning whether there is
a right to a jury trial, but disagreed regarding whether
violations of Ws. Stat. § 100.30 net the test. 1d., 9135
(Wlcox, J., concurring in part and dissenting in part). It
viewed the Unfair Sales Act as a "detailed schene for the
regul ation of comercial pricing practices . . . ." 1d., 145,
and concluded that the clains alleged did not exist, were not
known, and were not recognized at common law. |d., 947.

11
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25 Further the concurrence/dissent warned that such a

broad classification would render the Village Food test a

nullity because "present causes of action of all sorts assessed
under this test will only have to be conpared generally . . . in
order to invoke the constitutional protection to a trial by

jury." 1d., 146. Thus, the Village Food mjority and

concurrence/ di ssent agreed on the appropriate test, and agreed
that the constitutional right to a jury trial cannot be based on
a very broad analogy to a cause of action at statehood. They
di sagreed only on the matter of how narrow t he anal ogy may be.

126 In MGew, this court split on the question of whether
there is a constitutional right to a jury trial in a cause of
action for speeding pursuant to Ws. Stat. 8 346.57(4)(h)(2001-
02). In the lead opinion, three justices rejected the view that
speedi ng was anal ogous to the comon |aw nui sance offenses of
"annoyances in highways, bri dges, and public rivers, by
rendering the sanme inconvenient or dangerous to pass
285 Ws. 2d 519, 124 (quoting 4 Bl ackstone, supra, at 167).

27 The lead opinion stated that "the class of actions
categorized as 'nuisances' [is] sinply too broad to be
analogized to a speeding violation. . . . [T]hey are not
‘essentially counterparts.'” 1d., 125. It warned that analyzing
causes of action in ternms so broad "would lead to a jury tria
invirtually every forfeiture case.” [d., 928.

128 The concurrence and dissent in MGew totaling four

justices, concluded that the defendant did have a constitutional

12
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right to a jury trial.> However, the conclusion was not prem sed
on drawing an analogy between speeding and the very broad
category of nuisances for "annoyances in highways, bridges, and
public rivers by rendering the sane inconvenient or dangerous to
pass . . . ." Rather, it was based on the narrower anal ogy
between speeding and the rules of the road set forth in
Wsconsin's statutes of 1849. Id., 159 (Bradley, J., concurring)
(citing Ws. Stat. ch. 33 (1849)); see also id., 9174 (Butler,

J., dissenting). Simlar to Village Food, the court agreed on

the test for whether a cause of action gives rise to a right to
a jury trial, and it agreed that such a right cannot be based
upon a very broad anal ogy between the claimat issue and a cause
of action at statehood. The court's disagreenent concerned
precisely how narromly to draw the analogy in the first prong of

the Village Food test.

29 Turning to the present case, we nust determ ne whether
ECI has a constitutional right to a jury trial for the causes of

action in the State's conplaint under the Village Food test. As

noted, the first prong of the test is whether the cause of
action "existed, was known, or recognized at common |aw at the
time of the adoption of the Wsconsin Constitution in 1848."

Vill. Food, 254 Ws. 2d 478, 16. In applying the first part of

the test, we are again confronted with the question of how

® The concurrence and dissent differed as to whether the
def endant had a constitutional right to a jury of six or a jury
of twelve. Dane County v. MGew, 2005 W 130, 70 n.1, 285
Ws. 2d 519, 699 N.W2d 890 (Bradley, J., concurring).

13
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narromly to draw the anal ogy between the clains at issue and
causes of action at statehood.

130 ECI raises only one argunent for why the causes of
action in the State's conplaint neet the first part of the

Village Food test. It maintains that it has a right to a jury

trial for the clainse in the State's conplaint because those
clains are "essentially a counterpart to conmon |aw nui sance.”
The State's clains are based upon statutes and regul ati ons that
are "environnental" in nature. At statehood, environnenta
protection was achieved by comon |aw actions in public and
private nuisance. ECI therefore contends that the environnenta
nature of the State's clains and the environnental aspect of
common | aw nuisance warrant the conclusion that the State's
clains "existed, [were] known, or recognized at comon |aw at
the time of the adoption of the Wsconsin Constitution in 1848."

Vill. Food, 254 Ws. 2d 478, 916.°

® ECl bases its clainms on both public and private nuisance.
Private nui sance has historically been defi ned as an
"interference with the wuse and enjoynent of land.” W Page
Keeton, Prosser and Keeton on the Law of Torts, § 87 at 619 (5th
ed. 1984). It includes, for exanple, erecting buildings so near
to a person's house that it obstructs the light, keeping noisy
animals so near another's house "that the stench of them
incoomodes him and nmakes the air unwholesone.” 3 WIlliam
Bl ackst one, Commentaries on the Laws of England, ch. 13 at 217-
18 (1765-69). Wiile these could be broadly wunderstood as
"environnmental ," private nuisances involve injuries to private
property. In contrast, public nuisance involves nore generalized
harns. See Attorney-CGen. v. The Sheffield Gas Consuners' Co., 43
Eng. Rep. 119, 125 (1853); GCeorge V. Yool, An Essay on \Wste
Nui sance, and Trespass, 85 (1863).

14
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131 There is no question that nobdern environnmental |aw
finds its roots in comon |aw nuisance. A l|leading treatise on

envi ronnent al | aw st at es:

The deepest doctrinal roots of nodern environnental
law are found in principles of nuisance. :
Nui sance actions have involved pollution of all
physi cal nedia—air, water, |land—by a wde variety of

means. . . . Nui sance actions have chal | enged
virtually every nmgjor i ndustri al and  muni ci pal
activity which is today the subject of conprehensive
environmental regulation . . . . Nuisance theory and

case law is the comon |aw backbone of moder n
envi ronment al and energy | aw.

WIlliam H Rodgers, Jr., Handbook on Environnental Law, § 2.1,
at 100 (1977).

132 However, there are vital differences between nuisance
| aw and nodern environnmental regulatory |aw. For one, nuisance
is a sprawing concept. Hi storically, "nuisance" has been a term
so broad that it could enconpass a vast array of causes of
action. It included everything from an alarm ng advertisenent to

a cockroach baked in a pie.

There is perhaps no nore inpenetrable jungle in the
entire Jlaw than that which surrounds the word
"nui sance.” It has neant all things to all people, and
has been applied indiscrimnately to everything from
an alarmng advertisenent to a cockroach baked in a
pie. There is general agreenent that it is incapable
of any exact or conprehensive definition. Few terns
have afforded so excellent an illustration of the
famliar tendency of the courts to seize upon a
catchword as a substitute for any analysis of a
probl em .

Here, there are no allegations of harns to private
property. Therefore the appropriate focus of our analysis is on
whet her the cl ainms are anal ogous to public nui sance.

15
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W Page Keeton, Prosser and Keeton on the Law of Torts, 8§ 86, at

616-17 (5th ed. 1984).

33 Such vagueness is denonstrated by the nélange of
causes of action characterized as public nuisances. Prosser and
Keeton further detail such offenses as eavesdropping on a jury
and being a common scold as constituting public nuisance. Id.,
8 90, at 643-44.

134 This court has denonstrated its wariness of basing a
constitutional right to a jury trial on such a broad anal ogy.

See MG ew, 285 Ws. 2d 519, 1125, 28:; Vill. Food, 254

Ws. 2d 478, 19123-25. W are therefore cautious here as well.
Havi ng "doctrinal roots" in nuisance is not alone sufficient for
a nodern cause of action to be "essentially a counterpart” to
nui sance actions. W note that a nodern statutory claim my
codify a common |aw nui sance action that existed, was known, or
recognized in 1848 and thereby neet the first prong of the

Village Food test. However, the nodern cause of action requires

nmore than a passing resenblance to the action. As we put it in

Village Food, it nust be "essentially [a] counterpart.” 1d.,

128.

135 Here, the causes of action are not essentially
counterparts to the public nuisance actions that existed at
common law. A cause of action for public nuisance requires a
show ng of substantial and unreasonable harmto interests in the
use and enjoynent of land. See Keeton, supra, at 580. Under
hi storic comon |aw nuisance, a party should not seek recovery
"until an actual nuisance has been commtted, or at all events

16
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until it is quite clear that the [conduct] wIll inevitably
result in a nuisance." George V. Yool, An Essay on Waste,
Nui sance, and Trespass, 95 (1863). Modern  environnent al
regul atory |aws, however, "regulate nore subtle and attenuated

harms than the commbn |aw of nuisance does; a |and use that

creates a conmmon | aw nuisance is thus likely to be an a fortiori

violation of statutory environnmental |aw. " Solid Waste Agency of

N. Cook County v. U S. Arny Corps of Eng'rs, 101 F.3d 503, 505

(7th Cr. 1996).

136 Thus, while a conplaint nust allege harm in order to
state a claim for nuisance, the clains alleged in the State's
conplaint do not depend upon allegations of harm in order to
lie. Rather, the defendants are liable for violations regardl ess
of harm’

137 daim 3, for exanple, alleges violations of Ws.
Adm n. Code 8 NR 211.16(1)(c)(Cct., 2002), which requires that a
centralized waste treater submt a report to the municipality
identifying the types of waste it intends to treat at |east 180
days before commencing discharge. It also alleges violations of

Ws. Admn. Code 8 NR 211.16(2), which requires the treater to

" The concurrence/ di ssent states that the proper course is
to "determ ne whether the claimalleges sone harmthat . . . is
direct and immediate, and not mnerely speculative or renote."
Concurrence/ di ssent, 9114. The appropriate question, however, is
not whether the conplaint happens to allege sonme harm Rather,
the appropriate question is whether the cause of action is
contingent upon allegations of harm Wether a defendant has a
right to a jury trial should not depend upon whether the
plaintiff alleges harns that are not necessary for the cause of
action to lie.

17
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notify the nunicipality at |east 60 days before accepting a new
type of categorical waste not identified in its initial report.
Such violations do not require that any actual harm result from
the failure to identify the types of waste or notify the
muni ci pality of the acceptance of new types of categorical
wast e.

138 Cdainms 1, 4, 5, and 7-14 exhibit the sanme pattern:

e Caim 1 alleges that ECI "cause[d] or significantly
contribute[d] to" the Cty of Fond du Lac exceeding its
di scharge permt |imts for oxygen-consum ng organic
waste and total suspended solids in violation of Ws.
Admin. Code § NR 211.10(1)(Cct., 2002).

e Claim 4 al | eges vi ol ati ons of t he limts on
concentrations of pollutants in discharges incorporated
into ECl's pretreatnent permt pursuant to Ws. Admn.
Code § NR 261.22(2)(Sept., 1997).

e« Caim5 alleges that ECI failed to notify the Gty of
substantial changes in the character of ECI's discharges,
thereby violating Ws. Admn. Code 8 NR 211.15(6)(Cct.,
2002) .

e« Caim7 alleges that ECI operated its facility "in ways
inconsistent with the approved plans,” in violation of
Ws. Stat. § 281. 98.

e Claim 8 alleges that ECI neglected its obligations as a
centralized waste treater under Ws. Adnmin. Code 8§ NR
211.16(3)(Cct., 2002) and "inproperly accepted wastes
they were incapable of properly treating, and wastes

18



No. 2005AP1507

reasonably expected to cause exceedances of the CGty's
effluent limts."
Claim 9 alleges that the defendants failed to take
representative sanples of their effluent to assess
conpliance with their permt limts in violation of Ws.
Adm n. Code 8§ NR 211.16(4).
Claim 10 alleges that ECl violated Ws. Admin. Code 8 NR
211.16(5)(Cct., 2002), which requires centralized waste
treaters to submt to the City sem-annual reports
containing information about wastewater treated and
di scharged into the Cty's treatnent system It alleges
that ECl's reports from the second half of 2001 and the
first half of 2002 were inconplete because the reports
omtted required information, including "the nane and
address of each waste's generator, the volune and date of
arrival of each wast ewat er ; and t he appl i cabl e
pretreat ment standards."”
Claim 11 alleges that the defendants "failed to
characterize the waste generated by treatnment of the
waste . . . in violation of Ws. Stat. § 291.21."
Claim 12 alleges that EC disposed of hazardous waste at
a landfill not licensed to accept such waste, contrary to
the requirenents under Ws. Stat. 8§ 291.21(9).
Claim 13 alleges that that the defendants violated the
prohibition on operating a hazardous waste facility
w thout an operating license pursuant to Ws. Stat.
§ 291.25(2)(b) by storing hazardous waste.

19
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e« Claim 14 alleges that the defendants failed to properly
| abel containers used for storage of hazardous waste. The
State alleges that this violated Ws. Stat. § 291.21(3)
and Ws. Admn. Code 8 NR 615.05(4)(a)5 (May, 1998).

139 None of the alleged violations is premsed upon a
showng of harm Rather, they are regulatory violations for
which the defendants are |liable regardless of whether harm
results. This is an inportant difference with nuisance. Harmis
essential to nuisance, and no cause of action for nuisance nmay
lie absent some allegation of harm Wth respect to the clains
here, no harm is necessary, and none need be alleged. The
ki nshi p between nuisance and these clainms is therefore but a
di st ant rel ati onship. Thus, t hey cannot be consi dered

"essentially counterparts."®

8 The concurrence/dissent cites to a nunber of cases to
support its contention that sone of the State's clains are
anal ogous to common |aw public nuisance actions. Each of the
cases msses the mark. The salient feature of the cases is that
an allegation of harmis necessary for a cause of action to lie.
People v. Corp. of Albany, 11 Wend. 539 (N Y. 1834) involved
pollution causing a basin in the Hudson River "to be foul,

filled and choked up . . . whereby the citizens were not only
deprived of the Dbenefit and advantage of using the
water . . . but the nud . . . becane offensive and nauseous,

corrupting the water, and causing noisonme and unwhol esone
snells, infecting the air to the damage and common nui sance of
the citizens."” |I1d.; -concurrence/dissent, 91116-117. Luning V.
State, 2 Pin. 215 (Ws. 1849), involved causing a water overflow
that "created unpleasant and unwhol esone vapors and sickness to
the inhabitants . . . ." Id. at 218; concurrence/dissent, 91109.
Thus, in both cases people were actually deprived of an
unpol l uted environnment and forced to experience infected air or
wat er .
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40 The breadth of nuisance is so great that we nust
narromy construe the actions that we analogize to nuisance,

lest we render the Village Food test a nullity because "present

causes of action of all sorts assessed under this test will only
have to be conpared generally . . . in order to invoke the

constitutional protection to a trial by jury." Vill. Food, 254

Ws. 2d 478, 146 (Wlcox, J., concurring and dissenting).
Simlar to the lead opinion in MGew, we determne that "the
class of actions categorized as 'nuisances' [is] sinply too
broad to be anal ogi zed to" the present cause of action. MG ew,
285 Ws. 2d 519, 125.

141 ECI has proffered no other ~cause of action at
statehood as an essential counterpart to the causes of action

here. Simlarly, the State maintains that there were no other

Simlarly, in State v. Buckman, 8 NH 203 (1836), the
defendants threw an animal carcass into a well, infecting a
famly's water with "noisone particles and effluvia” and causing
the famly to partake of "poisonous and unwhol esonme water." 1d.
at 205; concurrence/dissent, 91127. The salient allegation in
Buckman is not that the aninmal carcass was "inappropriately
handl ed and disposed of at an inappropriate site," as the
di ssent posits. Rather, it is that the inappropriate handling
and disposal of the animal carcass caused harm Here, harm is
not necessary for any of the causes of action to lie.

Finally, Kilvington v. The City of Superior, 83 Ws. 222,
225-26, 53 N W 487 (1892), discusses the authority of the
governnment to exercise its power "by ordinance, resolution, |aw,
or vote" to "prevent or abate nuisances" by renoving "garbage
manure, or dead animals" from the village and contracting for
their cremation. The existence of such a power, however, does
not render ordi nances anal ogous to common | aw nui sance. Further,
the concurrence/dissent does not provide an argunent that
violations of such ordinances were subject to jury trial in
1848. See concurrence/ di ssent, 108 n. 23.
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causes of action at statehood that are essential counterparts to
the regulatory violations at issue here. Finally, in our own
research we have found no causes of action at statehood
sufficiently analogous to conclude that the State's regulatory
clainms existed, were known, or were recognized at common law in

1848.°

® The concurrence/dissent's discussion of Tull v. United
States, 481 U. S. 412 (1987), is inapt. Concurrence/dissent, 114
n. 28. The Court explicitly rejected the idea that the
appropriate way to determne whether the Seventh Anmendnent
provides for the right to a jury trial was to find a close
anal ogue to the nodern cause of action at issue:

[We need not decide the question. As Pernell v.
Southall Realty, 416 U S. [363], at 375 [(1974)],
cautioned, the fact that the subject matter of a
nodern statutory action and an 18th-century English

action are close equivalents "is irrelevant for
Seventh Anmendnent purposes,” because "that Anmendnent
requires trial by jury in actions unheard of at conmon
| aw. "

Id. at 420. Rather, the approach of the federal courts in
interpreting the federal Constitution places enphasis on the
character of the relief sought. "[Clharacterizing the relief
sought is 'nore inportant' than finding a precisely anal ogous
common-|l aw cause of action in determning whether the Seventh
Amendnment guarantees a jury trial." 1d. at 421 (quoting Curtis
V. Loether, 415 U. S. 189, 196. (1974).

Qur approach in interpreting this state's constitution is
different, as we have nade clear in MGew and in Village Food
We determ ne whether (1) the cause of action existed, was known,
or was recognized at comon law in 1848 and (2) whether the
cause of action was regarded as at law in 1848. MG ew, 285
Ws. 2d 519, 118; Vill. Food, 254 Ws. 2d 478, f{16.
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42 Thus, where such a vital aspect of a common |aw
nui sance cause of action, i.e., harm is not part of a
contenporary cause of action, it is our determnation that the
two are not sufficiently analogous to pass the first prong of

the Village Food test. Rather, the causes of action here are

part of a "detailed schene [of] regulation" of the sort the

Village Food concurrence/dissent discerned in the Unfair Sales

Act . Vill. Food, 254 Ws. 2d 478, 9145 (WIlcox, J., concurring

and dissenting). Because the causes of action fail the first

prong of the Village Food test, they fail the second prong of

the test as well. If they did not exist in 1848, they could not
have been regarded as actions at |aw in 1848.
I V. CONCLUSI ON

43 In sum applying the Village Food test, we determ ne

that the clainms asserted in the State's conplaint do not give
rise to a constitutional right to a jury trial. Comon |aw
nui sance causes of action are not sufficiently anal ogous to be
considered "essential counterparts” to the nodern day regulatory
clains asserted here. Therefore, ECI fails the first prong of

the Village Food test because the clains asserted did not exist,

were not known, and were not recognized at common |aw at the

tinme the state's constitution was adopt ed.

W are not bound by the federal courts' interpretation of
the federal Constitution in construing our own constitution.
Additionally, we note that the Seventh Amendnent is one of the
few anmendnents that does not apply to the states through the
Fourteenth Anendnent. Walker v. Sauvinet, 92 U S 90, 92-93
(1875).
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44 Qur determ nation, however, does not preclude the
constitutional right to a jury trial in all environnental
regul atory cases. Such a right exists if the asserted claim has
an essential counterpart that existed at common law in 1848 and

was recognized as an action at law in 1848. Vill. Food, 254

Ws. 2d 478, f1l6.

145 We also note that EClI raised two additional issues on
appeal . It alleged insufficiency of the -evidence and an
erroneous exercise of discretion in assessing statutory
forfeitures. In its certification the court of appeals stated
"[We are satisfied that these argunents can be addressed under

existing law." We agree. Accordingly, we remand the case to the
court of appeals for consideration of ECI's argunents regarding
sufficiency of the evidence and erroneous exercise of discretion
in assessing statutory forfeitures.

By the Court.—Fhe judgnent and order of the circuit court

are affirmed and the cause is remanded to the court of appeals.
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146 SHI RLEY S. ABRAHAVSON, C. J. (concurring). | join
Justice Bradl ey's opinion.

147 |1 wite separately to add that | would not remand to
the court of appeals the questions of the sufficiency of
evi dence and the circuit court's exercise of discretion.

148 Although this court has the power to remand issues to
the court of appeals, this court should decide the entire appeal
in the instant case in the interest of judicial econony, speedy
resolution of appeals, reduced costs to litigants, and finality
of deci sions. In the instant case, "[r]emand is a wasteful
duplication of decisional effort, even when, as in this case
the court of appeals did not consider the issues being renmanded
as worthy of certification."?!

149 The court of appeals does not certify, and this court
does not take jurisdiction over, discrete |egal questions within
t he appeal. See Ws. Stat. 88§ 808.05(2), 809.61 (2005-06).
Upon certification from the court of appeals, this court takes
jurisdiction of the entire case. As our standard certification
order explains, "[when this court grants direct review upon
certification, it acquires jurisdiction of the case, Ws. Const.
art. VIl, 8 3(3), that is, the entire appeal, which includes all

i ssues, not nerely the issues certified or the issue for which

! State v. Stuart, 2003 W 73, 148, 262 Ws. 2d 620, 664
N. W2d 82 (Abrahanson, C.J., concurring in part and dissenting
in part) (citing Cown Life Ins. Co. v. LaBonte, 111 Ws. 2d 26,
45, 330 N.wW2d 201 (1983) (Abrahanmson, J., concurring in part
and dissenting in part)).
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the ~court accepts «certification. State v. Stoehr, 134

Ws. 2d 66, 70, 396 N.W2d 177 (1986)."
50 For the reasons set forth, | wite this separate

concurrence.
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151 DAVID T. PROSSER, J. (concurring in part, dissenting
in part). This case is before the court on certification by the
court of appeals, pursuant to Ws. Stat. 8 (Rule) 809.61 (2005-
06).1!

152 We are asked to address whether defendants have a
constitutional right to a civil jury ¢trial when they are
prosecuted for alleged violations of several categories of
envi ronnment al regul ati on.

153 EC Speci al Waste  Servi ces, I nc. (EQ) is a
"centralized waste treater"” that, by permt, collects wastewater
from industrial custonmers, processes the wastewater to reduce
the concentrations of certain pollutants, and discharges the
processed water via sanitary sewer into the Gty of Fond du
Lac's (the G ty) nunicipal wastewater treatnent plant. WIIliam
and Jeffrey Schweda (the Schwedas) are co-owners of EC. The
State sued ECI and the Schwedas (collectively, EC) for
violations of the terns of the conpany's permt, as well as
violations of requirenents inposed by the state statutes and
admnistrative code. In its prayer for relief, the State sought
mainly forfeitures under various provisions of the Wsconsin
St at ut es.

154 When ECI demanded a jury trial, the State noved to

strike the jury demand. The Circuit Court for Fond du Lac

L' Al references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se noted.

1
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County, Peter L. Gimm Judge, granted the State's notion,
reasoning that EClI failed to show that any of the causes of
action in this case satisfied either prong of the test for

entitlement to a jury trial set forth in Village Food & Liquor

Mart v. H&S Petroleum Inc., 2002 W 92, 254 Ws. 2d 478, 647

N.W2d 177. Thereafter, the case was tried to the court, and
the court found ECI liable for sonme but not all violations
all eged in the conplaint.

155 ECI appealed, alleging that the circuit court erred in
denying its request for a jury trial. The court of appeals
certified the case to us with the foll ow ng question: "Under the

test set forth in Village Food & Liquor Mart v. H&S Petrol eum

Inc., 2002 W 92, 254 Ws. 2d 478, 647 N W2d 177, does the

constitutional right to a jury trial attach in an action for
violations of waste disposal regul ations where comon-|aw
nui sance theory provides the foundation for nodern environnental
law, but forfeiture actions for inproper treatnent of wastewater
and hazardous waste did not exist in 18487?"

56 This question requires us to apply the test set forth

in Village Food, which provides:

[A] party has a constitutional right to have a
statutory claimtried to a jury when: (1) the cause of
action created by the statute existed, was known, or
recogni zed at common law at the tine of the adoption
of the Wsconsin Constitution in 1848; and (2) the
action was regarded at |law in 1848.

Vil lage Food, 254 Ws. 2d 478, f16.

157 Applying this test, | conclude that civil defendants

have a constitutional right to trial by jury for certain
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categories of environnental clainms that were recognized as
public nuisance actions at common |aw. Specifically, in this
case ECI had a constitutional right to a civil jury trial on
claims 1, 4, 5,6 7, and 12 because these clains neet the Village
Food test. These clains are of the same nature as public
nui sance actions at common |aw, which were regarded as actions
at law in 1848. They are simlar to public nuisance actions
because they seek to punish activity that causes harmto public
health or public property, especially the waters of the state
Al though the harm addressed in sonme environnmental laws is not
al ways of the sane nagnitude as the harmrequired at common | aw,
the harmis neasurable, tangible, and serious because it affects
the integrity of our land and water. The harm addressed in
these five clainms is direct and inmediate, not speculative or
renot e. Environnmental clainms that require a civil jury trial
are thus distinguishable from clains that require testing,
record- keeping, labeling, or reporting—violations that do not
directly cause environnmental damage.

158 The right to civil jury trial in Wsconsin is
"inviolate,” which neans that the |egislature nmay not dimnish
the right as it existed in 1848. The | egislature, however, my
expand the right to jury trial by statute. Consequent |y,
judicial interpretation of the constitutional right to a civil
jury trial under Article |, Section 5 of the Wsconsin
Constitution cannot always be linked to |legislative action.
Nonet hel ess, our |legislature has confirmed this interpretation

of the constitution by labeling the violations alleged in this
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case a "public nuisance” and by creating crimnal counterparts
for nmost of the clains.? The existence of criminal counterparts
is an indication of the seriousness with which the |egislature
regards these clains.

59 dains 3, 8, 11, 13, and 14 are not of the sanme nature
as public nuisance at comon | aw. They involve ECI's inproper
acceptance or storage of waste, including hazardous waste.
These clains attenpt to head off the inproper disposal of waste
by prohibiting the inproper acceptance or storage of waste.
Hence, the harm to water or land is contingent upon disposal
The harm may be probable, but it is not direct and inmedi ate.

160 dainms 9 and 10 are also not of the sanme nature as
public nuisance at comon | aw. These clainms do not allege
direct and inmediate harmto water or |and. They are typical of
nodern regulation in that they inpose requirenents for sanpling,
anal yzi ng, and reporting.

61 Even though the legislature has provided the option
for crimnal prosecution of violations alleged in clainms 3, 8,
9, 10, 11, 13, and 14, ECI did not have a constitutional right
to a jury trial on these clains, as long as they were prosecuted
civilly. Cdaim®6 was dropped by the State.

162 1 would affirm the findings and conclusions of the

circuit court with respect to clains 3, 8, 9, 10, 11, 13, and 14

2 None of the violations in claim 7 is subject to crinmina
prosecuti on. However, claim 7, as pled, alleges direct harm
t hrough the discharge of wastewater. Therefore, because claim?7
satisfies the test in Village Food & Liquor Mt v. H&S
Petroleum 1Inc., 2002 W 92, 254 Ws. 2d 478, 647 N w2ad 177
ECl was entitled to receive a jury trial on claim?7.

4
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and remand the cause to the court of appeals for consideration
of ECl's other objections to the judgment on these clains.® |
woul d reverse the findings and conclusions of the circuit court
with respect to clains 1, 4, 5 7, and 12 to give ECl a jury
trial on these clains.
BACKGROUND

163 In 1998 Tinmothy Mller (Mller) founded EC, a
"centralized waste treater” within the neaning of Ws. Admn.
Code 8 NR 211.03(2e) (Cct., 2002). As part of its operation,
ECI would collect wastewater from industrial customers, process
the wastewater to reduce the concentrations of certain
pol lutants, and discharge the processed water via sanitary sewer
into the City's nmunicipal wastewater treatnment plant. MIler
received approval from the Wsconsin Departnment of Natural
Resources (DNR) to obtain a permt fromthe City to operate EC.
The City issued a pretreatnment permt that authorized EC to
di scharge wastewater into the CGty's sewer system but only in
accordance W th t he ef f | uent limtations,* nmoni t ori ng

requi renents, and other conditions set forth in the permt and

3 On appeal, ECI Special Wste Services, Inc. (EC) also
all eged insufficiency of the evidence and an erroneous exercise
of discretion in assessing statutory forfeitures. In its
certification, the court of appeals noted that it "was satisfied
that these argunents can be addressed under existing |aw"

4" Effluent linitation' means any restriction established
by the departnent, including schedules of conpliance, on
guantities, rates, and concentrations of chemcal, physical,
bi ol ogical, and other constituents which are discharged from
poi nt sour ces into wat er s of this state.”
Ws. Stat. § 283.01(6).
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in conpliance with the requirenments of Ws. Admn. Code ch. NR
211 (Cct., 2002).

164 In 1999 MIler hired WIIliam Schweda as a sal esman and
conpensated him in part with EC stock. In July 2001 Ml ler
sold his remaining shares of ECI to WIIliam Schweda' s brother,
Jeffrey. Omership of ECl was therefore transferred entirely to
WIlliam and Jeffrey Schweda, but the Schwedas retained Mller to
provi de consulting services.

165 1In January 2002 the City experienced an upset at its
wastewater treatnment plant, causing the Cty to exceed the
City's discharge limts under its permt for oxygen-consum ng
organic waste and total suspended solids.® As part of a broad
DNR audit of the City's operation, the City scheduled a fornal
i nspection of ECl's facility in February 2002. Represent ati ves
of both the DNR and the City participated in the inspection.
The DNR issued no citations to ECI at that tinme, but
representatives of both the Cty and State suggested that the
Schwedas meke sone changes in ECI's operations.

166 In March/ April 2002 the City experienced another upset

causi ng another violation of its permt.

® An upset means "an exceptional incident in which there is
unintentional and tenporary nonconpliance with permt effluent
limtations because of factors beyond the reasonable control of
the permttee. An upset does not include nonconpliance to the

ext ent caused by operational error, i nproperly designed
treatment facilities, lack of preventative maintenance, or
careless or inproper operation.” Ws. Admn. Code. NR

§ 205.03(41) (May, 2001).
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167 On May 17, 2002, the DNR served the City with a Notice
of Violation, after which the City began a program of collecting
and testing sanples from ECI

168 On August 21, 2002, the Cty revoked ECl's permt on
the follow ng grounds: (1) ECI nade unlawful discharges into the
Cty's sewer system (2) ECI repeatedly and intentionally
falsified sanpling and nonitoring data; (3) ECl failed to conply
with several nonitoring and reporting requirenents and/or failed
to retain records of such nonitoring; (4) EC failed to report
changes in the content and volune of wastewater ECI was
discharging into the Gty's system (5) ECI caused the Cty to
violate the terns of its permt on one and possibly nore
occasions; (6) on several occasions, EC discharged wastewater
into the Cty's system far in excess of its permt limts for
copper, cyanide, l|ead, nercury, oil, grease, and zinc; and (7)
ECI adjusted the discharge of wastewater, process water, and/or
m xed waste streans with the intention of diluting a discharge.

169 A year later, on Septenber 11, 2003, the State sued
ECI, alleging violations of the ternms of the Cty permt, as

well as violations of requirenents inposed by the state statutes
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and state adnministrative code.® The State nade 15 clains for
relief.’

170 daim 1. The State alleged that ECI caused the City
to exceed the discharge standards under its permt and therefore
violated Ws. Adm n. Code 8§ NR 211.10(1) (Cct., 2002) .
Wsconsin Admin. Code 8 NR 211.10(1) prohibits industrial users
from di scharging pollutants into a nunicipal system "which pass
through or interfere with the operation or performance of the
[treatment plant], and thereby cause or significantly contribute
to a violation of the [municipality's] WPDES pernmit."® The State
alleged that "the wastewater defendants discharged into the
City's sewer systeminterfered with the operation of the Cty's

wastewater treatnent plant, resulting in the upset, and caused

® On September 30, 2003, the State also sued the City of
Fond du Lac, claimng that the Gty repeatedly violated its DNR

permt by exceeding its effluent [imts of harnful wastes into
Lake W nnebago. The State alleged that the Cty failed to
effectively nmonitor its industrial users and specifically
pointed to its failure to effectively nonitor ECl. The Gty and

the State stipulated to a judgnent on the sane day and agreed to
the following: (1) the City would pay the State $25,000; (2) the
City would cooperate with the State in any enforcenent action
the State or the Departnent of Natural Resources m ght pursue
against ECI; and (3) the Cty would continue with facilities
pl anning and inplenment the selected alternative for upgrading
its wastewater treatnent facility.

" The State amended its conplaint on Novenber 30, 2004. The
following description of the clains for relief reflects the
al l egations nade in the anended conpl ai nt.

8 WPDES pernit stands for "Wsconsin pollutant discharge
elimnation system permt" and "neans a permt issued to a POTW
[publicly owned treatnent works] wunder s. 283.31, Stats., for
the purposes of controlling pollutant discharge.” Ws. Admn.
Code NR § 211.03(22) (Cct., 2002); see Ws. Admin. Code § NR
208.03(11) (Nov., 2004).
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or significantly contributed to the violations of the City's
di scharge limts." Specifically, the State alleged that EC
began accepting increasing |oads of surfactant-laden wastewater
from one of ECI's custoners. This type of wastewater destroys
m crobes that are necessary to properly treat the Cty's
wast ewat er . The State alleged that ECI's discharge of this
wast ewat er caused the City to violate the discharge |linmts under
its permt on two different occasions, once in January and once
in March/ April 2002.

171 Cdaim?2. The State did not appeal the circuit court's
di sm ssal of this claim

172 daim 3. The State alleged that ECI accepted waste
streans that it was not permtted to accept. Under Ws. Adm n.
Code 8 NR 211.16(1)(c) (Oct., 2002), a centralized waste
treater, such as ECI, nust submt a report to the municipality
identifying the types of waste it intends to treat at |east 180
days before comrenci ng discharge. The State alleged that EC
identified netal finishing waste as the only type of categorical
waste it intended to treat, and this fornmed the basis for its
permt Ilimtations and the DNR s approval of plans for its
treatment facility. Under Ws. Admn. Code 8§ NR 211.16(2), if a
centralized waste treater intends to accept a new type of
categorical waste not identified in its initial report, it nust
notify the nmunicipality at |east 60 days before accepting such
wast e. The State alleged that on a nunmber of occasions EC
accepted <categorical wastes other than the type it had

previously disclosed to the City and the DNR.  The unauthori zed
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wastes included organic chem cal wastewater on 61 days,
pharmaceutical wastewater on 97 days, surfactant-laden waste on
66 days, phosphorus-laden waste on 21 days, unknown waste on 77
days, and septage on 24 days. The State alleged that EC's
treatment system was not designed to properly treat any of the
wastes and that the Gty was not given the opportunity to
eval uate the inpacts of the waste and anend the permt limts as
appropri at e.

173 daim 4. The State alleged that ECI exceeded its
di scharge limts. Wsconsin Adm n. Code 8 NR 261.22(2) (Sept.
1997) inposes limts on the concentrations of pollutants in
di scharges, and those limts were incorporated into ECl's permt
and required under Ws. Admin. Code 8§ NR 211.11(1) (Cct., 2002).
The State alleged that ECI violated its oil and grease discharge
l[imts 6 tinmes, its copper limts 18 tines, its zinc limts 37
times, its lead limts 17 tines, and its cyanide limts 2 tines.

174 Cdaimb5. The State alleged that ECl failed to notify
the Gty of substantial changes in its discharges. W sconsin
Admin. Code 8 NR 211.15(6) (Cct., 2002) requires industrial
users to "notify the [municipality] in advance of any
substantial change in the volune or character of the pollutants”
in the discharge. The State alleged that EC  accepted
wastewater with a substantial change in the character of the
pollutants without notifying the GCity. Specifically, the State
alleged that EC accepted wastewater that contained high
concentrations of phosphorus, BODs, and COD;, wastewater that

contained high levels of surfactants that was anti-bacterial in

10
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nature; wastewater that was of unknown character; and wastes
wi th high concentrations of netals.

175 daim 6. The State dropped claim 6 in its anended
conpl ai nt.

176 Cdaim 7. The State alleged that ECl failed to conply
with approved plans that are required under Ws. Stat. 8§ 281.41
(2003-04). Specifically, the State alleged that EC (1)
di scharged wastewater w thout adequately treating it on at | east
163 days; (2) operated without a flow meter or sanpler on 80
days; (3) discharged wastewater w thout passing through the
specified site and/or the flow nmeter on at |east 78 days; (4)
di scharged wastes and sludge through the truck bay manhole on
108 days; (5) accepted wastes other than from the neta
finishing category and non-categorical wastes, as alleged in the
third claim (6) followed inproper waste acceptance procedures,
failed to ensure that wastes being accepted confornmed to the
types of waste in ECl's original waste profile, and accepted
wast es without proper waste profiles on at |east 54 days.

177 daim 8. The State alleged that EC failed to
i npl enent proper waste acceptance procedures and, as a result,
accepted wastes it was incapable of properly treating and wastes
reasonably expected to cause exceedances of the CGty's effluent
[imts. This failure resulted in a violation of Ws. Admn.
Code 8 NR 211.16(3) (COct., 2002), which requires EC to
"inpl ement waste acceptance procedures sufficient to ensure that
wastes accepted for treatnent are within the centralized waste

treater's treatnment capabilities and have no characteristics
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that could reasonably be expected to prevent conpliance with the
appl i cabl e pretreatnent standards and requirenents.”

178 daim 9. The State alleged that EC failed to
adequately nonitor its effluent. Wsconsin Admin. Code 8§ NR
211.16(4) (Cct., 2002) requires ECI to wundertake sufficient
sanpling and analysis of its effluent to assess its conpliance
with its permt limts. The State alleged that ECl's permt
required it to take "24-hour flow proportional conposite
sanples"” of its wastewater discharges into the Cty's sewerage
system The State alleged that on at |east 260 occasions, EC
failed to take representative sanples to assess conpliance with
permt limts.

179 daim 10. The State alleged that ECl failed to submt
conpl ete sem -annual reports. Wsconsin Admn. Code 8 NR
211.16(5) (Cct., 2002) requires ECl to submt to the Gty a
sem -annual report containing various types of information about
the wastewater it has treated. The State alleged that two of
ECl's sem -annual reports were inconplete and failed to include
information such as the nanme and address of each waste's
generator, the volune and date of arrival of each wastewater,
and the applicable pretreatnent standards.

80 daim 11. The State alleged that ECI failed to
characteri ze hazardous waste. Wsconsin Stat. § 291.21 requires
any person who generates solid waste to determne if the solid
waste is a hazardous waste. The State alleged that ECl accepted

waste from two circuit board nmanufacturers and that t he
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treatment of this waste generated a hazardous waste. The State
alleged that ECl failed to characterize this waste as hazardous.

81 daim 12. The State alleged that EC inproperly
di sposed of the hazardous waste. Under Ws. Stat. § 291.21(9),
a generator of hazardous waste nust ensure that hazardous waste
is transported, treated, stored, or disposed of at |I|icensed
hazardous waste facilities. The State alleged that at least 5
times ECl disposed of hazardous waste at a non-hazardous, solid
waste landfill not authorized to accept such wastes.

182 daim 13. The State alleged that EC operated a
hazardous waste facility without an operating |icense pursuant
to Ws. Stat. § 291.25(2)(b). Wsconsin Admin. Code 8§ NR
615. 05(4) (a) (May, 1998) provi des that a generator who
accunul ates hazardous waste on-site in containers or tanks for
nore than 90 days is deened an operator of a hazardous waste
facility.?® The State alleged that ECI generated and stored
hazardous wastes for over 90 days wthout a |Ilicense and
therefore unlawful ly operated a hazardous waste facility.

183 daim 14. The State alleged that EC illegally
handl ed hazardous waste. Wsconsin Stat. 8 291.21(3) requires
any person generating hazardous waste to |abel any container
used for storage of hazardous waste to accurately identify its

contents and associ ated hazards. W sconsin Admn. Code § NR

® Effective August 1, 2006, Wsconsin's hazardous waste
rules (NR 600 series) were repealed and conpletely replaced with
new rules in the NR 600 series. See Ws. Dep't of Natural Res.
New Hazar dous Wast e and Used al Rul es,
http://dnr.w . gov/org/ aw wi hazard/ newul es. ht m (| ast visited
July 5, 2007).
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615.05(4)(a)5. (May, 1998) requires a generator who accumnul ates
waste on-site for periods of 90 days or less to mark each
storage container with the date upon which each period of
accurul ati on began. The State alleged that ECI had accumul at ed
hazardous waste in a tank and failed to l|abel the tank as
cont ai ni ng hazardous waste or to identify the accumul ation start
dat e. In addition, the State alleged that the tank was open in
violation of Ws. Admn. Code 8 NR 615.05(4)(a)2.e. (Muy, 1998).

184 daim 15. The State did not appeal the circuit
court's dismssal of this claim

185 Based on these clains, the State sought, anong other
things, forfeitures under Ws. Stat. 88 281.98(1), 283.91(2),
289.96(3)(a), and 291.97(1);!° the penalty assessment provided
for in Ws. Stat. 8§ 757.05(1)(a) (2003-04); the environnental
assessnent provided for in Ws. Stat. 8§ 299.93; and reasonable
and necessary expenses, including the costs of investigation and
nmoni tori ng as wel | as attorney f ees, pur suant to
Ws. Stat. §§ 281.98(2), 283.91(5), and 289.96(3)(b). The State

al so asked the court to order appropriate injunctional relief.

0 Wsconsin Stat. chs. 281, 283, 289, and 291 provide
penalties for any person who violates the respective chapter or
any rule pr onul gat ed under t he chapter. See
Ws. Stat. 88 281.98(1), 283.91(2), 289.96(3)(a), and 291.97(1).
The State alleged certain violations of chapters NR 211, 261,
and 615 of the Wsconsin Adm nistrative Code. Chapters NR 211
and 261 are pronulgated under Ws. Stat. ch. 283. See Ws.
Admin. Code NR § 211.01 (Cct., 2002); Ws. Admn. Code 8 NR
261.01 (Sept., 1997); see also Ws. Stat. § 283.21(2). Chapt er
NR 615 is pronulgated under Ws. Stat. ch. 291. See
Ws. Stat. § 291.05; Ws. Admin. Code 8§ NR 615.01 (May, 1998).

14
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186 ECI demanded a jury trial, and the State noved to
strike. The circuit court granted the State's notion, reasoning
that ECI failed to show the causes of action in this case
satisfied either prong of the test for entitlement to a jury

trial set forth in Village Food. The case went to trial, and

the circuit court found ECl liable for 529 violations alleged in
the amended conplaint.! The circuit court entered judgment for
the State against ECl in the amount of $365, 373. 54, 12

187 ECI appealed, alleging that the circuit court erred in
denying its request for a jury trial. The court of appeals
certified the case to this ~court, asking whether the
"constitutional right to a jury trial attach[es] in an action
for violations of waste disposal regulations where conmon-I|aw
nui sance theory provides the foundation for nodern environnental
law, but forfeiture actions for inproper treatnent of wastewater

and hazardous waste did not exist in 1848?"

1 The circuit court found ECl and the Schwedas l|iable for
the following: 8 violations wunder claim 1 at $5000 per
violation; 24 violations under claim 3 at $500 per violation; 80
violations under claim 4 at $1000 per violation; 28 violations
under claim 5 at $10 per violation; 80 violations under claim?7
at $100 per violation; 54 violations under claim 8 at $10 per
violation; 120 violations under claim9 at $500 per violation; 2
violations under claim 10 at $2500 per violation; 2 violations
under claim 11 at $100 per violation; 5 violations under claim
12 at $100 per violation; 120 violations under claim 13 at $100
per violation; and 6 violations under claim 14 at $100 per
vi ol ati on. The total forfeitures awarded by the court were
$219, 120.

12 The judgnent conprised the following: forfeitures of
$219, 120; statutory surcharges of $76,801; attorney fees of
$40, 000; costs of $4452.54; and costs of investigation to the
DNR of $25, 000.
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STANDARD OF REVI EW

188 Article I, Section 5 of the Wsconsin Constitution
governs a civil litigant's right to a jury trial in a Wsconsin
court. The court is asked to decide whether Article I, Section
5 guarantees ECI the right to a jury trial. "Wether there is a
constitutionally guaranteed right to a jury trial for a
particul ar cause of action requires us to interpret a provision
of the state constitution, which we do independently of the

| oner courts.”™ Village Food, 254 Ws. 2d 478, 17.

ANALYSI S
A The Constitutional Right to a Guvil Jury Trial and the
Vil |l age Food Test

189 Trial by jury is a highly valued attri bute of American
gover nment . It was regarded by the founders as "an essenti al

bulwark of civil liberty.” Galloway v. United States, 319 U S

372, 397 (1943) (Black, J., dissenting in part, concurring in
part). In Jacob v. New York City, 315 U S. 752 (1942), Justice

Mur phy caut i oned:

The right of jury trial in civil cases at common
law is a basic and fundamental feature of our system
of federal jurisprudence which is protected by the
Sevent h Anendnent . A right so fundanmental and sacred
to the citizen, whether guaranteed by the Constitution
or provided by statute, should be jeal ously guarded by
t he courts.
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Id. at 752-53. The Seventh Amendnent to the United States

Constitution protects civil jury trials in federal courts.?®

Al t hough the Suprene Court has not applied the Seventh Anendnent
to the states, ! nost states have embodied a right of trial by
jury in civil cases in their own constitutions. Only three have

not.*® In nost of the 47 states that do have a constitutional

13 The Seventh Amendment provides, "In Suits at common |aw,
where the value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact tried by
a jury shall be otherwi se re-examned in any Court of the United
States, than according to the rules of the common |aw. " uU. S
Const. anend. VII.

4 See Sarah A Monroe, Note, State ex rel. Chio Acadeny of
Trial Lawers v. Sheward: WII the Right to a Jury Trial Renain
| nvi ol ate?, 53 Ark. L. Rev. 931, 941 (2000) (citing M nneapolis
& St. Louis RR Co. v. Bonbolis, 241 U S 211, 217 (1916), and
Colclasure v. Kan. Cty Life Ins. Co., 720 S.W2d 916, 918
(1986)) .

1> See id. at 942 n.106 (citing Colorado, Louisiana, and
Wom ng as those states that do not provide a right to a civil
jury trial).
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right, there is enphatic |anguage in the text to the effect that
the right shall "remain inviolate."!®

190 The Wsconsin Constitution is one of the constitutions
that includes such |anguage. It provides in relevant part, "The
right of trial by jury shall remain inviolate, and shall extend
to all cases at law wthout regard to the amount in
controversy." Ws. Const. art. I, § 5. The neaning of the
phrase "shall remain inviolate” has been subject to extensive
debat e. As one comentator has noted, "For a right to remain
inviolate, it must not dimnish over time and nust be protected
from all assaults.™ Joseph D. Jammil, Jr., Essay, The Jury
System 43 Houston Lawyer 18, 19, Sept.-Cct. 2005. This court
has noted that the phrase, "the right of trial by jury shall
remain inviolate," refers "to the state of the law as it existed

at the formation of the constitution, and neans that this right

shall continue as it was at the time of formation and adoption

® See, e.g., Ala. Const. art. |, § 11; Ariz. Const. art.
1, 8 23; Ark. Const. art. 1l, 8 7; Cal. Const. art. 1, 8§ 16;
Conn. Const. art. 1, 8 19; Fla. Const. art. |, 8 22; Ga. Const.
art. |, 8 1, 911; ldaho Const. art. I, 8 7; Ill. Const. art. I,
8 13; Ind. Const. art. |, 8 20; lowa Const. art. |, 8 9; Kan.
Const. Bill of Rights 8 5; Ky. Const. Bill of R ghts §8 7; Mnn.
Const. art. I, 8 4, Mss. Const. art. 3, 8 31; M. Const. art.
|, 8§ 22(a); Mont. Const. art. Il, 8 26; Neb. Const. art. |, 8§ 6;
Nev. Const. art. |, 8 3; NJ. Const. art. 1, 8 9; N M Const.
art. Il, 8 12; N Y. Const. art. I, 8 2; NC Const. art. |, 8§ 25
(stating, "the ancient node of trial by jury . . . shall remain
sacred and inviolable); N.D. Const., art. |, 8§ 13; Onhio Const.
art. I, 85 O. Const. art. 1, 8§ 17; la. Const. art. 11,
8 19; Pa. Const. art. I, 86; RI1. Const. art. |, 8§ 15; S.C
Const. art. |, 8 14; S.D. Const. art. VI, 8 6; Tenn. Const. art.
|, 8 6; Tex. Const. art. |, 8 15; Wash. Const. art. |, 8§ 21;
Ws. Const. art. |, 8§ 5.
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of the constitution.” Gaston v. Babcock, 6 Ws. 490 [*503], 494

[ *506] (1857).
191 The phrase "shall remain inviolate" does not extend

the right of trial by jury; rather, it preserves the right in

civil cases as it existed at the tine our constitution was
adopt ed. It is inportant to note that in 1848, as now, not al
civil matters were tried to a jury. "Issues in actions at |aw

were so tried, with sonme exceptions; issues in suits in equity
were not, unless the chancellor in his discretion sent an issue
to a jury for an advisory verdict."” Janes Flem ng, Jr., Right

to a Jury Trial in Cvil Actions, 72 Yale L.J. 655, 655 (1962-

63). The phrase "clearly indicates that non-statutory causes of

action at law, where a jury trial was guaranteed before the
passage of the state constitution, would continue to have a
guaranteed right to a jury trial attached even after the passage

of the constitution.”™ Village Food, 254 Ws. 2d 478, {10.

192 The question of a constitutional right to a civil jury
trial beconmes murkier when statutory causes of action are
i nvol ved. *’ Statutory causes of action are by definition not
common | aw causes of action; however, this court has declined to
interpret the Wsconsin Constitution narrowy to exclude all
statutory causes of action from the purview of t he

constitutional right to a civil jury trial

17 The legislature may explicitly provide a statutory right
to a civil jury trial, as it did for statutory actions under
Ws. Stat. chs. 26-31. See Ws. Stat. 8§ 23.50, 23.77. Wher e
the legislature does not explicitly provide a statutory right to
a civil jury trial, as is in this case, the question remains
whet her the constitutional right to a civil jury trial attaches
to the statutory cause of action. See Ws. Stat. § 805.01
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193 In State v. Aneritech Corp., 185 Ws. 2d 686, 517

N.W2d 705 (C. App. 1994), the court of appeals set forth a two
part test to determne whether a party has a constitutional
right to have a statutory claim tried to a jury: "(1) the
statute codifies an action known to the common law in 1848; and
(2) the action was regarded as at law in 1848." |1d. at 690. In

Village Food, we expanded upon the first prong of the test,

finding that it resulted in too narrow an interpretation of our

Constitution. W restated the test as foll ows:

[A] party has a constitutional right to have a
statutory claimtried to a jury when: (1) the cause of
action created by the statute existed, was known, or
recogni zed at common law at the tine of the adoption
of the Wsconsin Constitution in 1848; and (2) the
action was regarded as at |law in 1848.

Id., Y16.

194 Three years later, the Village Food test was applied

to a notorist's demand for a 12-person jury in a civil

forfeiture trial for speeding. Dane County v. MGew, 2005 W

130, 285 Ws. 2d 519, 699 N W2d 890. W concluded that the
notorist had a constitutional right to a jury trial of six
persons as existed for certain offenses in 1848, even though we
could find no practical counterpart for speeding at comon | aw.
The majority determ ned that the court should not focus narrowy
on individual traffic violations but rather on whether "rules of
the road" existed at common law at the tine the Wsconsin
Constitution was adopted. Id., 1956-58 (Bradley, J., concurring
on behalf of four justices). Thus, MG ew gave an expansive

interpretation to the Village Food test.
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B. Application of the Village Food Test

195 In this case, the State sued ECI, alleging violations
of the Wsconsin Statutes and the Wsconsin Adm nistrati ve Code.

It is thus necessary to apply the Village Food test to the

State's causes of action to determne whether ECI had a
constitutional right to have the State's clains tried to a jury.

The analysis begins with the first prong of the Village Food

test to resolve whether the causes of action in this case
exi sted, were known or recognized at common law at the tine of
t he adoption of the Wsconsin Constitution.

1. First Prong of the Village Food Test

196 The inquiry under the first prong requires that we
exanmne the statutory causes of action in this case and to
determine whether they are "of +the same nature” or are
essentially "counterparts" to any causes of action that existed

at comon law in 1848. See Village Food, 254 Ws. 2d 478, 9127,

28. W search for common |aw causes of action that were the
"forerunners” of the statutory causes of action in this case
Id., f927. The fact that the present causes of action "differ
slightly" froma comon | aw cause of action does not vitiate the
anal ogy. 1d., 928.

197 The State alleged violations of requirenents inposed
by the Wsconsin Statutes and by the Wsconsin Adnministrative
Code, nanely certain provisions in Ws. Stat. chs. 281, 283,
289, 291, and certain provisions in Ws. Admn. Code chs. NR

211, 261, and 615. Before delving into the specific allegations
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of the clains the State took to trial, | review the general
nature of the statutory chapters.

198 Wsconsin Stat. chs. 281 (Water and Sewage), 283
(Pollution Discharge Elimnation), 289 (Solid Waste Facilities),
and 291 (Hazardous Waste Managenent) are environnental statutes
designed to enable the State to carry out its role in protecting
the environnent and public health from inproper managenent of
wast ewat er and hazardous waste.'® The purpose of subchapter 11
of Ws. Stat. ch. 281 is to "grant necessary powers and to
organi ze a conprehensive program under a single state agency for
t he enhancenent of the quality managenent and protection of all
waters of the state, ground and surface, public and private.”
Ws. Stat. § 281.11. Any person who violates this chapter or
any rule promulgated under this chapter is subject to civil
forfeitures for each violation. See Ws. Stat. § 281.98(1).
The policy of Ws. Stat. ch. 283 is to "restore and maintain the
chem cal, physical, and biological integrity of [Wsconsin]
waters to protect public health, safeguard fish and aquatic life

and scenic and ecol ogical values, and to enhance the donestic,

muni ci pal, recreational, industrial, agricultural, and other
uses of water."” Ws. Stat. § 283.001. The provisions of this
chapter are intended to effectuate that policy. 1d. Any person

who violates this chapter or any rule pronulgated under this
chapter may be proceeded against civilly or crimnally. See

Ws. Stat. 8§ 283.91(1), (2), and (3). Chapter 289 requires the

18 ne of the first explicit environnental statutes appeared
in 1923 and was entitled "Water, |lce, Sewage, and Refuse." Ch.
448, Laws of 1923 (codified at Ws. Stat. ch. 144 (1923)).
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pronmul gation of rules establishing mninmm standards for the
| ocati on, desi gn, constructi on, sani tation, oper ati on,
noni t ori ng, and mai ntenance  of solid waste facilities.
Ws. Stat. 8§ 289.05(1). Any person who violates this chapter or
any rule promulgated under this chapter is subject to civil
forfeitures. See Ws. Stat. § 289.96. The policy of
Ws. Stat. ch. 291 is to ensure proper managenent of hazardous
waste in order to protect against substantial danger to the
environnment, public health, and safety. Ws. Stat. § 291.001.
Any person who violates this chapter or any rule pronul gated
under this chapter my be proceeded against civilly or
crimnally. See Ws. Stat. 8§ 291.97(1) and (2).

199 Wsconsin Admin. Code ch. NR 211 is a set of rules

pronmul gated pursuant to Ws. Stat. ch. 283 and its purpose is

to:
est abl i sh, under S. 283.55(2), Stats., t he
responsibilities of industrial users and of publicly
owned treatnment works [POTW in preventing the
discharge into publicly owned treatnent works of
pollutants which will interfere with the operation of
the POTW which will pass through the POTW treatnent
works insufficiently treated, or which will inpair the

use or disposal of POTW sl udge.
Ws. Admn. Code 8§ NR 211.01 (Cct., 2002). W sconsin Adm n.
Code ch. NR 261 is also pronulgated pursuant to Ws. Stat. ch.
283, and its purpose is to establish standards of performance,
effluent limtations, and pretreatnent standards for discharges
of wastes from the netal finishing point source category into
the waters of the state and POTW. Ws. Admin. Code 8§ NR 261.01
(Sept., 1997); see Ws. Stat. § 283.21(2). Finally, Ws. Admn.
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Code ch. NR 615 is promul gated under Ws. Stat. ch. 291 and its
purpose is to "specify the requirenents that apply to the
generators of large quantities of hazardous waste.” Ws. Adm n.
Code § NR 615.01 (May, 1998); see Ws. Stat. § 291.05.

1100 The court nust deci de whet her causes of action brought
under these chapters existed, were known or recognized in 1848.
ECI argues that these causes of action were cognizable in 1848
as common | aw nui sance actions. The court of appeals certified
the case to us with a question that inplicitly asked us to
conpare the <causes of action in this case to comon |aw
nui sance. Thus, our inquiry focuses on whether the statutory
causes of action in this case are of simlar nature or are

essentially counterparts to the common | aw nui sance action.®

19 To answer this inquiry, | refer to a variety of sources,
such as the 1849 Revised Statutes of Wsconsin; case |law from
W sconsin, other states, and England pre-dating and surroundi ng
t he adoption of the Wsconsin Constitution; WIIliam Bl ackstone's
Commentaries on the Laws of England (1765-69); the 1787
ordi nance establishing the Northwest Territory; and the 1836
ordi nance establishing the territorial governnent in Wsconsin.
See Dane County v. MGew, 2005 W 130, 91123 n.18, 26, 285
Ws. 2d 519, 699 N.W2d 890; Village Food & Liquor Mart v. H&S
Petroleum Inc., 2002 W 92, 1Y 23-24, 254 Ws. 2d 478, 647
N.W2d 177.
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1101 At common | aw, nuisances were of two types: public or
common  nui sances and private nui sances. The historical
definition of a public nuisance was very broad and "came to
include '"any act not warranted by law, or onission to discharge
a legal duty, which inconveniences the public in the exercise of
rights common to all Her Majesty's subjects.'™ WIlliam L.

Prosser, Handbook of the Law of Torts 8§ 86, at 572 (4th ed.

1971) (quoting Stephen, General View of the Cimnal Law of

England 105 (1890)). WIlliam Blackstone defined public
nui sances as "a species of offences against the public order and
[]econom cal reginmen of the state; being either the doing of a
thing to the annoyance of all the king's subjects, or the

neglecting to do a thing which the commobn good requires.” 4

| refer to case law from England and other states to
understand the common law as it existed in 1848. "Article XV,
Section 13 [of the Wsconsin Constitution] specifically
incorporates the common |aw of England as it existed in 1776
into the law of this state.” State v. Picotte, 2003 W 42, 261
Ws. 2d 249, 661 N W2d 381. Article X'V, Section 13 provides:
"Such parts of the common law as are now in force in the
territory of Wsconsin, not inconsistent with this constitution,
shall be and continue part of the law of this state until
altered or suspended by the legislature.” Al t hough English
decisions issued after the American Revolution in 1776 are not
specifically incorporated into Wsconsin's comon |aw, see
Cawker v. Dreutzer, 197 Ws. 98, 133, 221 N W401 (1928), we my
refer to them and cases from other states "to ascertain the
principles and rules of the common law." 15A Am Jur. 2d Common
Law 8 4 (2007). We refer to Blackstone's Conmentaries because
they "have been accepted as a satisfactory exposition of the
common | aw of England.” 1d., § 1.

| examne the 1849 Revised Statutes of Wsconsin because
they were intended to "'collate and revise all the public acts
of the state of a general and pernmanent nature,' as of July
1848." See McGew, 285 Ws. 2d 519, 923, n.18 (citing Revised
Statutes of Wsconsin (1849) at iii).
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W 1liam Bl ackstone, Commentaries on the Laws of England, ch. 13,

at 166-67 (1769). A classic exanple of a public nuisance was
obstructing the king's highway and all those who happen to
travel there. Soltau v. De Held, (1851) 61 Eng. Rep. 291, 295.

O her historic exanples of public nuisances include the keeping
of hogs in any city or narket town, disorderly inns or ale
houses, lotteries, and the making and selling of fireworks. 4

Bl ackst one, supra, at 167.%

20 publ i ¢ nui sances al so i ncl uded:

interferences with the public health, as in the case
of a hogpen, the keeping of diseased animals, or a
mal arial pond; with the public safety, as in the case
of the storage of explosives, the shooting of
fireworks in the streets, harboring a vicious dog, or
the practice of nedicine by one not qualified; wth

public norals, as in the case of houses of
prostitution, illegal liquor establishnments, ganbling
houses, indecent exhibitions, bullfights, unlicensed

prize fights, or public profanity; wth the public
peace, as by loud and disturbing noises, or an opera
performance which threatens to cause a riot; with the
public confort, as in the case of bad odors, snoke

dust and vibration; wth public convenience, as by
obstructing a highway or a navigable stream or
creating a condition which nmakes travel unsafe or
hi ghly di sagreeabl e, or the collection of an
i nconveni ent crowd; and in addition, such unclassified
of fenses as eavesdropping on a jury, or being a common
scol d.

WIlliam L. Prosser, Handbook of the Law of Torts 8§ 86, at 572
(4th ed. 1971) (enphasis added) (footnotes omtted).

This court provided a contenporary definition of public
nui sance in Physicians Plus v. Mdwest Mitual Insurance Co.,
2002 W 80, 12, 254 Ws. 2d 77, 646 Nw2d 777: "[A public
nui sance is] a condition or activity which substantially or
unduly interferes with the use of a public place or with the
activities of an entire comunity."
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1102 A private nuisance, on the other hand, was defined as
an "invasion of interests in the use or enjoynent of land. "?!
Id. Historic exanples of private nuisances include the erection
of a house or other buildings so near to another's that they
obstruct the "ancient |ights" or w ndows; the keeping of hogs or
other noisy animals so near the house of another "that the
stench of them incommodes him and nakes the air unwhol esone”;
and the act of diverting water "that used to run to another's

meadow{] or mll." 3 WIliam Bl ackstone, Commentaries on the

Laws of England, ch. 13, at 217-18 (1768).

103 In  sum private nuisances involve injuries to
i ndi vi dual property, and public nuisances involve injuries to

the properties of rmankind. Attorney-Gen. v. Sheffield Gas

Consuners' Co., (1853) 43 Eng. Rep. 119, 125. Private nui sances

were brought at the suit of the individual, while public

nui sances were brought at the suit of the attorney general.??

2L This court summarized the difference between a public and
private nuisance in M| waukee Metropolitan Sewerage District v.
Cty of MIwaukee, 2005 W 8, 930, 277 Ws. 2d 635, 691
N. W 2d 658:

In sum a nuisance exists if there is a condition
or activity that unduly interferes with the private
use and enjoynent of land or a public right. If the
interest invaded is the private use and enjoynent of
land, then the nuisance 1is considered a private
nui sance. Conversely, if the condition or activity
interferes with a public right or the use and
enjoynent of public space, the nuisance is ternmed a
publ i c nui sance.

22 A private plaintiff could bring a claim for public
nui sance wher e t he private plaintiff "suffer[ed] sonme
extraordi nary damage, beyond the rest of the king's subjects.”
3 WIlliam Bl ackstone, Commentaries on the Laws of England, ch
13, at 220 (1768).
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CGeorge V. Yool, An Essay on Wiste, Nuisance, and Trespass 85

(1863) .

1104 Nui sance actions were often authorized by statute.
For instance, Section 129 of the 1827 Revised Code of Laws of
II'linois authorized prosecution of any person who "shall in any
Wi se obstruct or pollute any water course, |ake, pool, marsh, or
common sewer, or continue such . . . pollution, so as to render
the same offensive or unwhol esone.” Revi sed Code of Laws of

IIlinois, 8 129, p. 150-51 (1827). Section 129 provides:

| f any person shall obstruct or injure or cause
or procure to be constructed or injured, any public
road or highway, or comon street or alley of any town
or village, or any public bridge, causeway, public
river, or other stream declared navigable by l|aw, or
shall continue such obstruction, so as to render the
same inconveni ent or dangerous to pass; or shall erect
or establish any offensive trade, nmanufacture or
busi ness, or continue the sane, after it has been
erected or established to the comopn disturbance,
annoyance, nuisance or detrinment of the county, town,
vill age, or nei ghborhood where the sane may be erected
or established; or shall in any wse obstruct or
pollute any water course, |ake, pool, marsh, or conmon
sewer, or continue such obstruction or pollution, so
as to render the sanme offensive or unwhol esone to the
county, town, village or neighborhood thereabout;
every person so offending shall, upon conviction
thereof, be fined not exceeding one hundred dollars;
and every such nuisance may, by order of the circuit
court before whom the conviction shall take place, be
removed and abated by the sheriff of +the proper
county; and any inquest and judgnent thereon had,
under the provisions of any law authorizing a wit of
ad quod dammum shall be no bar to prosecution under
this section.

Revised Code of Laws of |Illinois, 8 129, p. 150-51 (1827)

(enmphasi s added).
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105 In 1832 the Territory of Mchigan authorized |oca
officials to "take such neasures as they nmay deem effectual for
the preservation of the public health.™ Laws of the Territory
of Mchigan, 8 1, p. 561 (1833). "Every person who shall
violate any order, rule, or regulation, made in pursuance of the
powers granted to the said [local officials], shall be deened
guilty of a m sdeneanor, punishable by fine or inprisonnent, in

the discretion of the court before whom the offender shall be

tried." 1d., 8§ 2, p. 562 Gt her parts of this Act describe
"putrid articles" and "articles likely to endanger the public
health." 1d., § 4, p. 562.

106 In 1839 the Statutes of the Territory of Wsconsin
contained a simlar provision for preservation of the public
heal t h. The statute addressed "any unsound or putrid
articles . . . likely to endanger the public health." Statutes
of the Territory of Wsconsin, 8 5, p. 125 (1839). Failure to
renmove such articles resulted in a forfeiture. 1d. There were
also forfeitures for persons who destroyed danms or filled
ditches or drains. 1d., 8 34, p. 355; § 44, p. 112.

107 In 1848 Wsconsin recognized actions for both public
and private nuisances. Chapter 110 of the Wsconsin Revised
Statutes of 1849 recognized actions for private nui sances, while
chapter 26 recognized actions for public nuisances. See Ws.
Rev. Stat. chs. 26, 110 (1849).

1108 The public nui sance statute reads:

The board of health nay examne into all
nui sances, sources of filth, and causes of sickness
and make such regul ations respecting the sane as they
may judge necessary for the public health, and safety
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of the inhabitants; and every person who shall violate
any order or regulation, made by any board of health,
and duly published agreeably to the provisions of this
chapter, shall be deened guilty of a m sdeneanor, and
puni shed by a fine not exceeding one hundred dollars,
or by inprisonment in the county jail not exceeding
t hree nont hs.

Ws. Rev. Stat. ch. 26, § 3 (1849).2% Not abl y, the Revised

Statutes also provided for a forfeiture of a sum not to exceed

22 A variation on this statute appears in the 1889 Wsconsin
St at ut es:

20. To appoint a board of health, which shall
have all the powers of such boards under the genera
laws of the state; to provide hospitals and regul ate
the burial of the dead, and the return of bills of
nortality; to declare what are nuisances, and to
prevent or abate the sane; to require the owner or
occupant of any grocery, cellar, tallow chandler's
shop, soap factory, tannery, stable, barn, privy,
sewer, or other unwholesome or nauseous house,
buil ding or place, to renove or abate the sane, or to
cleanse it as often as may be deened necessary for the
public health; to direct the location and nanagenent
of slaughter houses subject to the provisions of
section one thousand four hundred and eighteen, and to
prevent the erection, use or occupation of the sane,
except as authorized by them to prevent persons from
bringi ng, depositing or leaving wthin the village any
putrid carcass, or other unwhol esonme substance; to
require the owners or occupants of lands to renove
dead animals, stagnant water, or other unwhol esone
substance from their prem ses, and to provide for the
cl eansing and renoval of obstructions from any river,
stream slough or water course within the limts of
the village, and to prevent the obstruction or
retarding of the flow of water therein, or the putting
of anything into the same which may be prejudicial to
the health of the village.
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fifty dollars if the owner failed to renpbve the nuisance within

twenty four hours. Wsconsin Rev. Stat. ch. 26, {5 states,

Whenever any nuisance, source of filth, or cause of
si ckness shall be found on private property, the board
of health shall order the owner or occupant thereof,
at his own expense, to renpbve the sane within twenty-
four hours; and if the owner or occupant shall neglect
to do so, he shall forfeit a sum not exceeding fifty
dol | ars.

Thus, nui sances were prosecuted under the Wsconsin Statutes.

Sandborn & Berryman Ann. Stats. of Ws., § 892, p. 519 (1889)
(enmphasi s added). Paragraph 20 gives a village board the power
"to appoint a board of health, which shall have all the powers
of such boards under the general laws of the state . . . to
declare what nuisances are, and to prevent or abate the
same . . . to prevent the obstruction or retarding of the flow
of water . . . or the putting of anything into the sanme which
may be prejudicial to the health of the village.” This section
is cited in Kilvington v. Cty of Superior, 83 Ws. 222, 53 NW
487 (1892), where the court said:

The power "to prevent or abate nui sances"—+that which
occasions public hurt or inconvenience—+s necessarily

a very broad and conprehensive one . . . . It would
hardly be questioned by any one if garbage, nanure, or
dead animals were found within the village, in the

interest of good order, cleanliness, and public health
the board of trustees would have power to abate such
nui sances . . . . To this end it mght provide for
destroying them instead of fouling the waters of a
| ake or stream of water with them to be again cast
up, to the prejudice of the public, or depositing them
where they woul d create a new nui sance.

Id. at 225-26.

Section 4608 of the 1889 statutes provides for the
enforcement of orders and regulations of any board of health:
"Any person who shall wilfully violate, any law relating to the
public health, or any order or regulation of any board of
health, lawfully made and duly published, shall be punished by
inprisonnment in the county jail, not nore than three nonths, or
by a fine not exceeding one hundred dollars.” Sandborn &
Berryman Ann. Stats. of Ws., 8§ 4608, p. 2317 (1889).
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109 In determ ning whether the causes of action in the
present case are simlar to actions at common law, the
appropriate focus is on public nuisance rather than private
nui sance. Nonet hel ess, private nuisance cases may serve to
illustrate the kind of injuries to land or water that were
actionable at comon law and that mght be deened public
nui sances if they harned or seriously inconvenienced the public.

Cf., Walker v. Shepardson, 2 Ws. 282 [*384], 291 [*396] (1853)

(concluding that a public nuisance that caused private and
special injury to the plaintiff was actionable in law or
equity).

1110 The causes of action in this case, dealing with water
pol luti on and hazardous waste, are based upon what can be fairly
characterized as environnental statutes. Scholarly commentary
recogni zes the link between nodern statutory environnmental |aw
and the conmmon | aw of nui sance. As one conmentator has noted,
"The deepest doctrinal roots of nodern environnental |aw are
found in principles of nuisance.” WIlliam H Rodgers, Jr.,

Handbook on Environnmental Law § 2.1, at 100 (1977). The Seventh

Circuit in Solid Waste Agency of Northern Cook County v. United

States Arny Corps of Engineers, 101 F.3d 503 (7th Cr. 1996),

acknow edged that the "interests [of environnmental statutes]
overlap to a great extent the interests that nuisance |aw
protects.” Id. at 505. QG her commentators have noted that
"[w] hen you go back to the early history of environnental | aw,
the one substantive area that you would want to turn to nore

than any other would be the common | aw of nuisance.”™ Richard A
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Epstein, Regulation—And Contract—+n Environnental Law, 93 W

Va. L. Rev. 859, 862 (1990-91).

111 Yet another comentator has noted, "Because of its
flexibility, common |aw nui sance continues to play a vital role
in conpl enment i ng statutory envi ronnent al enf or cenent
tools . . . . Environnmental harm is the quintessential public
nui sance. In fact, nodern environnmental and energy statutes are
codi fications of the conmmon |aw of public nuisance.” WMatthew F.

Pawa & Benjam n A Krass, Behind the Curve: The National Media's
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Reporting on Gobal Warming, 33 B.C. Envtl. Aff. L. Rev. 485,

487-88 (2006). %

24 See also Charlie Garlow, Environmental Reconpense, 1
Appal achian J.L. 1 (2002); Melanie R Kay, Environnental
Negligence: A Proposal for a New Cause of Action for the
Forgotten Innocent Omers of Contam nated Land, 94 Cal. L. Rev.
149, 151 (2006); dAiver A Houck, Wiy Do W Protect Endangered
Species, and Wiat Does That Say About Whether Restrictions on
Private Property to Protect Them Constitute "Takings"?, 80 |owa
L. Rev. 297, 326 (1995) (stating, "A better explanation may be
the close relationship between environnental |aws and their
genesis, the law of nuisance. In the beginning, there was
nui sance law."); Ray Kirsch, Wiat's the Buzz? Conmon Law for the
Commons in Anderson v. State Departnent of Natural Resources, 29
Hamline L. Rev. 338, 349 (2006) (stating, "The common law is the
hi storical root of environnmental |law, and prior to World Var I1,
was the primary nmeans of addressing environnmental harns. During
this period, state and |ocal governnments were forefront in
addressing issues of public health and nuisance and did so by
bal ancing comunity interests and inposing (or not) liability
for harnms."); A bert C Lin, The Unifying Role of Harm in
Environnental Law, 2006 Ws. L. Rev. 897, 899 (2006) (stating,
"Nui sance actions [are] the precursors to nodern environmental
law."); Randy Lowell, Private Actions and Marine and Wter
Resources: Protection, Recovery and Renediation, 8 S.C. Envtl.
L.J. 143, 161 (2000); Kenneth A Manaster & Daniel P. Selm, 1
State Envtl. L. 8 11:1 (2006) (stating, "Before the advent of
nodern environnmental law, parties enployed nuisance law to
resol ve disputes over water pollution."); Jonathan L. Mayes, The
Right to Trial by Jury in Environnmental Cost-Recovery and
Contribution Actions: United States v. England, 10 Alb. L.
Envtl. Qutlook 71, 80 (2005) (stating, "Nevertheless, the truth
remains that the comon |aw ancestors of nuisance and trespass
| aw produced the theoretical framework for nodern environnental
law. ") ; John C. O Qi nn, Not - So- Stri ct Liability: A
Forseeability Test for Rylands v. Fletcher and Oher Lessons
From Canbridge Water Co. v. Eastern Counties Leather PLC, 24
Harv. Envtl. L. Rev. 287, 287 (2000); Arnold W Reitze, Jr., The
Legislative History of US. Ar Pollution Control, 36 Hous. L.
Rev. 679, 680 (1999) (stating, "The legal roots of air pollution
control are found in comon law tort renedies."); J.B. Ruhl,
Ecosystem Services and the Common Law of "The Fragile Land
Systent, Natural Res. Envt., Fall 2005, at 3, 3; J.B. Ruhl,
Farms, Their Environnental Harnms, and Environnental Law, 27
Ecology L.Q 263, 315 (2000) (stating, "It has often been said
that the statutory form of nodern environnental law is built on
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112 The Wsconsin Legislature has formally adopted this
principle by Ilabeling the violations of the environnental

statutes at issue in this case a public nuisance.™
Wsconsin Stat. 8§ 299.95 st at es, " For pur poses of this
proceedi ng where chs. 281 to 285 and 289 to 295 or this chapter
or the rule, special order, license, plan approval, permt or
certification prohibits in whole or in part any pollution, a

violation is considered a public nuisance.” Ws. Stat. 8§ 299.95

(enmphasi s added).

113 This authority supports the conclusion that, on a
general level, the common |law of nuisance is a "forerunner” to
nodern environnmental statutory |aw O course, there are
di stinctions between the comon |aw of nuisance and nodern
environnmental statutory law. Mdern environnental statutory |aw
tends to be regulatory and focuses nore on preventing the
cunmul ative and future effects of conduct than the common | aw of

nui sance. The term nuisance, which is derived from the Latin

the backbone of the comon |aw of nuisance.”); Ronald J.
Rychl ak, Common-Law Renedi es for Environnmental Wongs: The Role
of Private Nuisance, 59 Mss. L.J. 657, 661 (1989) (stating,
"Despite several recent l|egislatively enacted causes of action

common-law private nuisance is the 'oldest and perhaps nost

useful legal theory' for environnental plaintiffs." (footnote
omtted)); Joseph Schilling & Leslie S. Linton, The Public
Health Roots of Zoning: In Search of Active Living' s Legal

CGeneal ogy, Am J. Prev. Med., 2005, at 96, 98; A Dan Tarl ock,
The Future of Environnmental "Rule of Law' Litigation, 17 Pace
Envtl. L. Rev. 237, 249 (2000); David A. Westbrook, Liberal
Envi ronnmental Jurisprudence, 27 UC Davis L. Rev. 619, 633
(1994); Bradford W Wche, A Guide to the Common Law of Nui sance
in South Carolina, 45 S.C. L. Rev. 337, 338 (1994) (stating,
"Nui sance theory and case law is the common |aw backbone of
nodern environnental and energy law. ").
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word nocumentum neaning sinply "harm"?®

requires a show ng of
substantial and unreasonable harm to interests in the use and
enj oyment of |and.?® See Prosser, supra, at 580. Under the

common | aw of nuisance, a party should not seek recovery "unti

an actual nuisance has been conmtted, or at all events until it
is quite clear that the [conduct] wll inevitably result in a
nui sance. " Yool, supra, at 95; see also Haines v. Taylor,

(1846) 50 Eng. Rep. 511. Under nodern environmental statutory
law, on the other hand, the conduct need not result in actual or
immnent harm of the sane magnitude for it to be actionable.
Modern statutory environnmental |aw regulates "nore subtle and

n 27

att enuat ed harns and seeks to prevent harm before it occurs.

25 See Wche, supra note 24, at 349.

26 For exanples of such harm see Tate v. Parrish, 7 T.B.
Mon. 325 (Ky. C. App. 1828) (describing dead hog that was
thrown into neighbor's spring as causing stench and corrupting
the water of the spring); MIls v. Richards, 9 Wnd. 315 (N.Y.
1832) (describing overflow of dam that caused sickness (fever
and ague) to plaintiff and his famly); Neal v. Henry, 19 Tenn
17 (Tenn. 1838) (describing overflow of dam that caused stagnant
and inmpure water and caused plaintiff's famly to becone
unheal thy and sick). But see Wwod v. Waud, (1849) 154 Eng. Rep
1047, 1057 (concluding that plaintiffs had been injured as of
right even where defendant's pollution of the stream caused no
actual damage to plaintiffs because the stream was already
polluted by simlar acts of mll owners).

2 See Solid Waste Agency of N Cook County v. US. Arny
Corps of Eng'rs, 101 F.3d 503, 505 (7th Cr. 1996) (stating,
"Indeed, the major difference is that environnental statutes
regul ate nore subtle and attenuated harnms than the common | aw of
nui sance does; a |and use that creates a common |aw nuisance is
thus likely to be an a fortiori violation of statutory
environmental l[aw ").
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114 This distinction is not signi ficant enough to
invalidate the anal ogy between the conmon |aw of public nuisance
and nodern environnmental statutory |aw Harm is a key el enent
of public nuisance; thus some environmental clains do not
warrant a jury trial because these environnmental statutes are
|argely preventative and seek to regulate conduct in which the
resulting harm is neither direct nor imediate. Cl ai rs under
ot her environnental statutes do warrant a jury trial because
these environnmental statutes proscribe conduct in which the

resulting harmis direct and imediate.?® In this case, then,

28 \Wien applying its test for a jury trial under the Seventh
Amendnent , the United States Suprene Court also found
environnmental statutory causes of action under the Cean Water
Act to be anal ogous to the comron | aw of public nuisance.

In an opinion by Justice Brennan, the Court held that the
def endant had a constitutional right to a civil jury trial under
the Seventh Amendnent on an action brought by the Federal
Government seeking civil penalties and injunctive relief under

the C ean Water Act. Tull v. United States, 481 U S 412
(1987). "The Clean Water Act prohibits discharging, wthout a
permt, dredged or fill material into 'navigable waters,’
including the wetlands adjacent to the waters." Id. at 414.
The CGovernnment sued the defendant, a real estate devel oper, for
dunping fill on wetlands and placing fill in a manmade waterway.
Id. The defendant demanded a jury trial, but his request was
deni ed. Ild. at 415. The Fourth Circuit Court of Appeals
affirmed the District Court's denial of a jury trial. Id. at
416.

The Suprene Court reversed, holding that the Seventh
Amendnent guarantees a jury trial to determne liability in
actions by the Governnment seeking primarily civil penalties

under the Clean Water Act. The Seventh Anendnent provides that
“[i]n Suits at common |aw, where the value in controversy shal
exceed twenty dollars, the right of trial by jury shall be
preserved." The Seventh Anmendnent requires "a jury trial on the
nmerits in those actions that are analogous to 'Suits at comon
law.'" 1d. at 417.
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the task is to analyze each claimto determ ne whether the claim
all eges sonme harm that, although not necessarily of the sane
magni tude required at the common law, is direct and i mredi ate,
and not nerely speculative or renpte.?° The existence of a

crimnal counterpart for the claim may prove helpful in the

To determ ne whether the statutory action was anal ogous to
a suit at common |aw, the Court exam ned both (1) the nature of
the statutory action; and (2) the nature of the renmedy sought.
Id. The Court concluded that "both the public nuisance action
and the action in debt are appropriate analogies to the instant
statutory action.” Id. at 420. GCting WIIliam Prosser, Law of
Torts 583 (4th ed. 1971), the Court noted that "[t]he essentia
function of an action to abate a public nuisance was to provide
a civil nmeans to redress 'a mscellaneous and diversified group
of mnor crimnal offenses, based on sone interference with the
interests of the community, or the confort or conveni ence of the
general public.'" 1d. at 421.

After concluding that both public nuisance actions and
actions in debt were analogous to the statutory action, the
Court commented that the first part of the inquiry—whether the
statutory action had an 18th century anal og—was not as
important as the second inquiry—the nature of the relief
sought . Id. The Court characterized the first inquiry as an
abstruse historical' search for the nearest 18th-century
anal og[,]" id. (quoting Ross v. Bernhard, 396 U S. 531, 538 n.10
(1970)), and reiterated its view "that characterizing the relief
sought is '[more inportant' than finding a precisely anal ogous
common-|l aw cause of action in determning whether the Seventh
Amendnent guarantees a jury trial." Id. (quoting Curtis v.
Loether, 415 U. S. 189, 196 (1974)). The Court then concl uded

that the nature of the primary renedy sought, civil penalties,

was an action at |aw Id. at 422, 424. Therefore, the
defendant had "a constitutional right to a jury trial to
determine his liability on the legal clains.” |1d. at 425.

2 The State made 15 clains in its conplaint, sometinmes
alleging violations of differing statutes and admnistrative
code provisions wthin each claim It is logical then to apply
the Village Food test to each claim rather than to each
i ndi vidual statute and adm nistrative code provision.
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analysis by denonstrating the seriousness of the <claim as
determi ned by the | egislature.

115 In its first claim the State alleged that EC
violated Ws. Adm n. Code 8 NR 211.10(1) (Cct., 2002) every tine
it caused the City to exceed the discharge standards under its
permt. ECI allegedly discharged surfactant-laden wastewater
into the City's treatnent system which destroyed the m crobes
required to properly treat the Gty s wastewater and resulted in
an upset at the Cty's wastewater treatnent plant. This, in
turn, caused or significantly contributed to the City's
violations of its permt Ilimts for oxygen-consumng organic
wast e.

1116 There is simlarity in this claim to the common |aw

public nuisance claim in People v. Corporation of Al bany, 11

Wend. 539 (N.Y. 1834). In Corporation of Al bany, the

corporation of the city of Al bany was charged by indictnent and
found guilty by a jury of:

permtting . . . the basin in the Hudson river, at the
termnation of the Erie Canal, to be foul, filled and
choked up with nud, rubbish, and dead carcas[s]es of
animals; whereby the citizens were not only deprived
of the benefit and advantage of wusing the water for
the convenience of thenselves and famlies, but the
mud . . . becane offensive and nauseous, corrupting
the water, and causing noisone and unwhol esone snell s,
infecting the air to the damage and conmon nui sance of
the <citizens residing in the wvicinity and those
passi ng and re-passing the basin.

1117 The deci sion speaks of the water being "corrupted" and

that the water becanme "unfit for drinking or culinary purposes.”
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The court said a "commopn nuisance . . . seens to be an offense
agai nst the public.” 1d. at 543.
1118 A nore vivid case of discharging wastewater came out

of | ndi ana:

[ Taylor] was charged with urinating in a spring
of water near a public highway, out of which many
persons in the vicinity, and travelers along the road,
were accustoned to use water, thereby rendering the
spring unfit for use . . . to the obstruction of the
free use of the water thereof by the citizens of the
State. The information was quashed on the ground that
it did not charge a public offense.

State v. Taylor, 29 Ind. 517, 517 (May Term 1868). The Indi ana

Suprenme Court reversed, saying:

Qur statute, per haps, gives as accurate a
definition of the term nuisance, as understood at
common law, as can be found el sewhere: "Watever is
injurious to health, or indecent, or offensive to the
senses, or an obstruction to the free use of property,
so as essentially to interfere with the confortable
enjoynent of life or property. If the injury were
l[imted to an individual, it gave a private right of
action; if it affected the public, it was the subject
of a public prosecution. That the present information
is within the comon law definition is, we think,
recognized in Sloan v. The State, 8 Ind. 312. The
notion to quash shoul d have been overrul ed.

119 In a Wsconsin case, Luning v. State, 2 Pin. 215 (Ws.

1849), the party was indicted and found guilty by a jury "for
erecting and maintaining a mll-dam which caused the water to
overflow a large tract of heavily tinbered land . . . and which
was alleged <created unpleasant and unwhol esone vapors and
sickness to the inhabitants of that village." Luning, 2 Pin. at

218-19. At trial, wtnesses testified that "an offensive
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effluvia was produced by the spreading of the water over a nuch
|arger tract of land than was covered by the stream in its
natural state.” 1d. at 216. The court discussed the effects
created by the damas the public nuisance. 1d. at 220.

1120 The allegations in claim 1 are of simlar nature.

Like the corporation in Corporation of Albany, EC allegedly

di scharged wastewater into the City's treatnent plant that, in
essence, "fouled, filled, and choked up" the City's wastewater
treatment plant with surfactant-1laden wastewater that destroyed
val uabl e m crobes. Although the State in claim 1l did not allege
harm that caused sickness to inhabitants, it did allege that
di scharged water caused upsets at the Cty's treatnment plant.
This allegation of direct harmis sufficient to analogize this
claim to the comon Ilaw of nuisance. Furthernore, the
| egi slature has reinforced the serious nature of this claim by
providing the option for crimnal prosecution of violations
alleged in this claim See Ws. Stat. § 283.91(3).

121 Cdaims 4, 5 and 7 are also simlar to the public

nui sance clains in Corporation of Albany, Luning, and Taylor

because they involve allegations of illegal discharge of
wastewater, which results in wunauthorized pollution of the
City's sewer system Again, although the State does not allege
harm of the same magnitude required at comon law, the State
does allege direct harmin the form of unauthorized pollution of
the Cty's sewer system Claims 4 and 5 involve violations of
either Ws. Admn. Code chs. NR 211 or 261, both of which are
pronmul gated under Ws. Stat. ch. 283. W sconsin Stat. ch. 283
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allows for crimnal prosecution of violations alleged under the
chapt er or rul es pr onul gat ed under t he chapter.
Ws. Stat. 8§ 283.91 (1), (2), and (3). Thus, the legislature
has reinforced the serious nature of these clainms and the
violations alleged in these clains to cause direct, serious harm
to the environment.

122 In claim 4 the State alleged that EC exceeded its
discharge limts of concentrations of <certain pollutants.
Specifically, the State alleged that ECH violated the oil and
grease, copper, zinc, lead, and cyanide limts, nmeaning that EC
di scharged these pollutants into the sewer system The
exceedance of discharge limts is a direct harm to the CGty's
sewer system and was likely to cause further harm such as an
upset described in claiml.

123 In claimb5 the State alleged that ECl failed to notify
the Cty of any substantial change in the character of the
pollutants in its discharge, nanmely high concentrations of
phosphorous, oxygen consunmng organic waste, surfactant-|aden
waste, and wastes wth high concentrations of netals. To
prevail on this claim the State was required to prove that
ECl's discharges <contained these unauthorized pollutants.

Failure to notify the Cty of a substantial change in the

% daim 7 involves violations of EC's pernmt that
subjected ECI to liability under Ws. Stat. ch. 281. W sconsin
Stat. 8§ 281.98 does not provide the option for crimnal
prosecution. However, claim 7, as pled, alleges sone direct and
i mredi ate harm Therefore, because claim 7 satisfies the test
in Village Food, ECI was entitled to receive a jury trial on
claim?7.
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character of the pollutants in its discharge reflected a direct
harm to the Cty's sewer system in the form of unauthorized
pol | uti on.

124 In claim7 the State alleged that ECl failed to conply
with approved plans by discharging water wthout adequately
treating it, operating wthout a flow neter or sanpler,
di scharging wastewater w thout passing through the flow neter,
di scharging wastes and sludge through the truck bay manhol e,
accepting wunauthorized wastes, and following inproper waste
acceptance procedures. This broad <claim also included
allegations of direct harm in the form of wunauthorized
pol | uti on. For exanple, discharging waste w thout adequately
treating it and discharging wastes and sludge through the truck
bay manhole involved direct pollution of the Cty's sewer
system

1125 AIl  three <clainms involved unlawful discharge of
wastewater and therefore alleged direct harm of pollution to
public resources. This is the essence of public nuisance.

126 Claim 12 is also simlar to the common |aw of public
nui sance. Claim 12 dealt wth the inproper disposal of
hazar dous waste. In claim 12 the State alleged that EC
di sposed of hazardous waste at a non-hazardous, solid waste
landfill not authorized to accept such waste. This is anal ogous
t o dunpi ng wast e.

1127 This claim is simlar to the claim in State V.
Buckman, 8 N H 203 (1836). In Buckman, the defendant was

indicted for throwing into a well the carcass of an aninal which
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tainted and corrupted the water used by a famly. The court
held that this act constituted a public nuisance because "water
infected with the noisone particles and effluvia of a dead
animal thrown into it, nust partake of a character so poi sonous
and unwhol esone as properly to cone wthin this class of
of fences. " Id. at 205. The State brought the action
notwi thstanding the fact that the well appeared to be private
rat her than public.

1128 Li ke the dead carcass in Buckman, the hazardous waste
in this case was inappropriately handled and disposed of at an
i nappropriate site. The characterization of the waste as
hazardous inplies that it is also of a character so poi sonous
and unwhol esone as to qualify as a sufficient analogy to the
harm in Buckman. Hazardous waste is defined as "waste that—
because of its quantity, concentration, or physical, chemcal,
or infectious characteristics—naay cause or significantly
contribute to an increase in nortality or otherwi se harm human
health or the environnment." Black's Law Dictionary 1584 (7th
ed. 1999). By allegedly disposing of this waste at an inproper
site, ECl caused direct and imediate harm to human health and
t he environment.

1129 Furthernore, claim 12 involves an alleged violation of
Ws. Stat. 291.21(9). The legislature has reinforced the
seriousness of this claim by providing the option for crimnal
prosecution of the violations alleged in this claim See

Ws. Stat. 8§ 291.97.
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1130 By contrast, although the |egislature has provided the
option to proceed crimnally against violations alleged in
claime 3, 8, 9, 10, 11, 13, and 14, these clains are not
sufficiently simlar to the common l|law of public nuisance to
require a jury trial because they do not involve allegations of
direct and inmediate harm Any harm that nay result under these
clainms is renote and specul ati ve.

1131 Cdaims 3, 8, 11, 13, and 14 involve ECI's inproper
acceptance or storage of waste, including hazardous waste.
These clains attenpt to head off the inproper disposal of waste
by prohibiting the inproper acceptance or storage of waste.
Hence, the harm to water or land is contingent upon disposal.
The harm may be probable, but it is not direct and inmedi ate.

132 In claim 3 the State alleged that ECl failed to notify
the Gty that it was accepting new types of categorical waste,
such as organic chem cal wastewater, pharmaceutical wastewater,
surfactant -1 aden wast ewat er , phosphor us- | aden wast ewat er,
unknown wastewater, and septage. The State alleged that ECI's
treatment system was not designed to properly treat any of the
wast es. In claim 8 the State alleged ECI failed to inplenent
proper waste acceptance procedures and as a result, "inproperly
accepted wastes [it] was incapable of properly treating, and
wast es reasonably expected to cause exceedances of the City's
effluent limts." In claim 11 the State alleged that EC's
treatment of certain wastewater generated a hazardous waste and
that ECl failed to characterize this waste as hazardous. In

claim 13 the State alleged that ECI operated a hazardous waste
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facility without an operating |icense. In claim 14 the State
alleged that ECl illegally handl ed hazardous waste by failing to
| abel the tank as containing hazardous waste and by |eaving the
t ank open.

133 In sum these clains allege conduct that could lead to
harm as opposed to clains 1, 4, 5, 7, and 12 that alleged
conduct that did lead to direct and immediate harm in the form
of unaut horized pollution.

134 Caime 9 and 10 are also not simlar to a public
nui sance. These clains involve purely regulatory adm nistrative
provisions in the sense that they allege only a failure to
sanple discharge or to submt paperwork. Purely regulatory
requi renents such as sanpling discharge or submtting sem -
annual reports are not the type of actions that would have been
recogni zed as a public nuisance in 1848. Harm resulting from
failure to sanple discharge or submt paperwork is at best
i ndirect.

1135 To illustrate, the State alleged in claim 9 that EC
failed to undertake sufficient sanpling and analysis of its
effluent to assess whether it conplied with its permt limts
The conplaint alleged that "on at |east 260 occasions between
July 2001 and August 2002, defendants failed to take
representative sanples to assess conpliance with permt l[imts."
By inplication, defendants could have taken representative
sanpl es on approximately 150 occasions during this period. The
failure to take other sanples would not in itself have caused

harm to the municipal sewer system Thus, the State's cause of
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action does not allege sufficient harm to be analogous to a
common | aw nui sance action. It is a purely regulatory
requi renent that does not require a trial by jury.

136 In claim 10, the State alleged that EC submtted
i nconpl ete sem -annual reports to the City. Specifically, the
State alleged that the reports provided sanpling results data
and flow volunes but failed to contain other required
information, such as the name and address of each waste's
generator, the volune and date of arrival of each wastewater,
and the applicable pretreatnent standards. This claim does not
warrant a civil jury trial. Wether ECl's failure to submt
conpl ete sem -annual reports caused any harmis too specul ati ve.

1137 A ainms 1, 4, 5 7, and 12 are of simlar nature to a
public nui sance because they involve allegations of harm that,
al t hough not of the same nmagnitude required at the conmon | aw,
is direct and inmmediate, and not speculative or renote.
Furthernore, the legislature reinforced the seriousness of the
violations alleged in these clains (except claim7) by providing
the option for crimnal prosecution. Claims 3, 8, 9, 10, 11,
13, and 14 are not of simlar nature to a public nuisance
because, although the |egislature has provided the option for
crimnal prosecution of the violations alleged in these clains,
they do not involve allegations of direct and i medi ate harm

2. Second Prong under the Village Food Test

1138 Under the second prong of the Village Food test, the

court mnust determne whether a public nuisance action was

regarded as at law in 1848. Village Food, 254 Ws. 2d 478, {16.
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1139 Before the adoption of the constitution, "the Iline
between |aw and equity (and therefore between jury and non-jury
trial) was not a fixed and static one. There was a continua
process of borrowing by one jurisdiction from the other."
Fl em ng, supra, at 658. This borrowing led to a very large
overlap between |aw and equity. 1d. Therefore, the historica
inquiry into the <character of the action in 1848 is a
conpl i cated one.

1140 The difference between a court of common |law and a
court of equity is best summarized "by considering the different
natures of the rights they are designed to recognize and
protect, the different natures of the renedies which they apply,
and the different natures of the forns and nodes of proceeding

which they adopt." Joseph Story, Commentaries on Equity

Jurisprudence 19 (lsaac F. Redfield, addt'l author, 9th ed.

1866) (1834)). Hi storically, courts of equity were able to

adm nister renedies for rights that "courts of common |aw d[id]

not recognize at all; or, if they d[id] recognize them they
le[ft] them wholly to the conscience and good-will of the
parties." 1d. at 21. In addition, the remedies in courts of

equity were often very different fromthe renmedies in courts of
common law. 1d. Courts of equity interfered by way of
injunction to prevent wongs; whereas, courts of conmon |aw were
generally able to award only damages after the wong was done.
Id. at 21-22. I n cases of nuisance, courts of common |aw were

also able to invoke the legal renedy of abatenent. 3
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Bl ackstone, supra, at 222.3 Lastly, "[t]he nodes of seeking and
granting relief in equity [we]re also different from those of
courts of common | aw. The latter proceed[ed] to the trial of
contested facts by neans of a jury[,] . . . [whereas] courts of
equity tr[ied] causes without a jury." Story, supra, at 22.

141 The State argues that public nuisance actions were
actions only in equity in 1848. The State cites nunerous cases

for this proposition, such as Kanke v. Cdark, 268 Ws. 465,

478c, 67 N.W2d 841 (1955), which stated that "[i]njunctions to
prevent nuisances have always been rendered in courts of
chancery and not by courts of law "

142 The State's argunments do not answer ECI's argunments
that public nuisance actions were considered crimnal actions

(actions at law) long before 1848 and before the equitable

31 The old common |aw renmedies by action for abatenent of a
nui sance by a private plaintiff were two: (1) an assize of
nui sance, which was a crimnal wit in which the sheriff was
commanded to summobn an assize (a jury) and view the prem ses,
and if the jury found for the plaintiff, the plaintiff would
have judgnent to have the nuisance abated and judgnent for
damages; (2) a wit of quod permttat prosternere, which
commanded the defendant to permt the plaintiff to abate the

nui sance, or to show cause why the defendant wll not; if
successful, the plaintiff could have judgnment to abate the
nui sance and to recover damages against the defendant. 3

Bl ackst one, supra, at 221-22.

For cases in which the State had a public nuisance abated,
see Douglass v. State, 4 Ws. 403 [*387] (1854), and Stoughton
v. State, 5 Ws. 291 (1856).

For a discussion of nuisance abatenent as legal or
equi table, see Janes WIIlianmson, Renedi es—Nui sance Abatenent as
Legal or Equitable, 39 Marq. L. Rev. 163 (1955-56). See al so
C.C. Langdell, A Brief Survey of Equity Jurisdiction, 1 Harv. L.
Rev. 111 (1887-88).
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remedy of injunction. Case law and other historical sources
support ECI's argunents. To illustrate, Blackstone stated that
"no action lies for a public or comon nuisance, but an
indictment only." 3 Blackstone, supra, at 219. Bl ackstone al so
wote that public nuisances are "punishable by public
prosecution, and subject to fine according to the quantity of
t he m sdenmeanor." 4 Bl ackstone, supra, at 167.

1143 The W sconsin Revi sed St at ut es of 1849 al so
acknow edged crimnal jurisdiction for a public nuisance. W s.
Rev. Stat. ch. 26, § 3 (1849). In Luning, the plaintiff in

error was indicted for a public nuisance and was tried before a

jury. In Douglass v. State, 4 Ws. 403 [*387] (1854), the

defendant was indicted and found guilty by a jury for a public
nui sance, and the court ordered the nuisance to be abated. In

Stoughton v. State, 5 Ws. 291 (1856), the defendant was

indicted and found guilty by a jury for a public nuisance, and
the court entered a judgnent for the abatenment of the nuisance
and fined the defendant $50.00 and costs.

144 In Attorney General v. Chicago & Northwestern Rail way

Co., 35 Ws. 425 (1874), this court noted that a public nuisance
was historically the subject of crimnal jurisdiction and was a

proceeding at law. The court noted the follow ng:

A public nuisance being the subject of crimnal
jurisdiction, the ordinary and regular proceeding at
law is by indictnent or information, by which the
nui sance may be abated, and the person who caused it
may be punished. . . . Besides this renmedy at law, it
is now settled that a court of equity nay take
jurisdiction in <cases of public nuisance, by an
information filed by the attorney general. Thi s
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jurisdiction seens to have been acted on with great
caution and hesitancy.

Id. at 538 (quoting Ceorgetown v. Alexandria Canal Co., 37 US.
91, 97-98 (1838)).

1145 Traditionally, "[c]ourts of equity ha[ d] no
jurisdiction over crimnal proceedi ngs, except that under
certain circunstances, they would] restrain a public nuisance."

James P. Holconbe, An Introduction to Equity Jurisprudence 13

(1846) . Courts of equity would interfere, however, only when
the court of comon law would not afford an adequate and

sufficient renedy. Denis G Lubé, Equity Pleadings 6 (1846). 3

1146 This authority supports a holding that a public
nui sance action was generally an action at law in 1848 and was
sonetinmes an action in equity when a party sought injunctive
relief. | therefore analyze the relief sought in this case to
determ ne whether it would have been an action at law or an

action in equity. See Village Food, 254 Ws. 2d 478, 1933

(concluding that action was legal in nature in 1848 after

anal yzing nature of relief sought by plaintiffs).

32 See Prosser, supra note 20, at 604. |t states:

As to public nuisance, the renedy by injunction
may exist in favor of the state. Its use is somewhat
conplicated by the traditional rule that equity wll
not enjoin a crine as such, where the effect will be
to deprive the defendant of his constitutional
safeguards; but this wll not prevent the injunction
where the crimnal penalty is inadequate to prevent
the damage threatened by the continuation of the
nui sance, and it has been held that there is no double
jeopardy in such a renedy.

(footnotes omtted).
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147 In this case, the State did not proceed crimnally
agai nst ECI, al t hough it m ght have done SO under

Ws. Stat. § 283.91 and potentially under Ws. Stat. § 291.97.%

The State proceeded civilly and sought forfeitures. "A
statutory . . . forfeiture proceeding is usually an action by a
governmental unit for the recovery of a noney penalty.” County

of Colunbia v. Bylewski, 94 Ws. 2d 153, 161-62, 288 N W2d 129

(1980). Such a proceeding smacks of a renedy at law. See id.;

Tull v. United States, 481 U S. 412, 422 (1987) (stating, "A

civil penalty was a type of renedy at comon |aw that could only
be enforced in courts of law"). Wile the State's conplaint
al so asked for "appropriate injunctional relief,"” this prayer
for relief was only incidental to its prayer for nonetary
conpensation and therefore did not change the nature of relief
sought .3 See Tull, 481 U S. at 424. It is inportant to note
that ECl's facility was closed for nore than a year before the
State sued.

1148 Finally, although the action in this case is civil,
not crimnal, that distinction is not dispositive. "The fact
that one is undertaken in the civil context, rather than the

crimnal context, should not deprive the parties of a jury trial

inthis instance.” Village Food, 254 Ws. 2d 478, {29.

3% Wsconsin Stat. § 291.97(2) requires willful conduct for
the State to prosecute crimnally.

3 In this case, the court ordered forfeitures of $219, 120
and ordered no injunctive relief.
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149 In short, a public nuisance action involving the type
of forfeitures sought in this case was an action at |law in 1848.

1150 A majority of this court is unable to accept this
overal | analysis. Instead, it severs the historic connection
bet ween public nuisance at common |aw and nodern environnent al
regul ati on. OGstensibly, the majority does not preclude the
right to a civil jury trial in all environnental regulatory
cases, but it provides no guidance to circuit judges on when
that m ght be appropriate. This is a sad day for Wsconsin.

151 | concur with the majority's denial of a jury trial on
claims 3, 8, 9, 10, 11, 13, and 14. | dissent from the
majority's denial of a jury trial on clainms 1, 4, 5, 7, and 12.

152 | am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join this concurrence/dissent.
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