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¶1 DAVI D T.  PROSSER,  J.    Thi s i s an ant i t r ust  case.   The 

pl ai nt i f f s1 accuse 24 t aver ns i n t he i mmedi at e v i c i ni t y of  t he 

Uni ver si t y of  Wi sconsi n campus i n Madi son and t he Madi son- Dane 

Count y Taver n League,  I nc.  ( col l ect i vel y,  t he def endant s)  of  

hor i zont al  pr i ce- f i x i ng v i ol at i ons under  Wi s.  St at .  § 133. 03( 1) 2 

because,  i n r esponse t o pr essur e f r om ci t y gover nment  t o ban al l  

dr i nk speci al s af t er  8 p. m.  i n t he c i t y,  t he 24 t aver ns agr eed 

t o el i mi nat e dr i nk speci al s at  t hei r  est abl i shment s on Fr i day 

and Sat ur day ni ght s af t er  8 p. m.   We r evi ew her e a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Ei chenseer  v.  Madi son- Dane 

Count y Taver n League,  I nc. ,  2006 WI  App 226,  297 Wi s.  2d 495,  

725 N. W. 2d 274,  af f i r mi ng t he ci r cui t  cour t ' s  gr ant  of  summar y 

j udgment  t o t he def endant s.  

¶2 I n t he pr ocedur al  post ur e of  t hi s case,  we do not  

addr ess whet her  t he def endant s '  conduct  const i t ut ed vi ol at i ons 

of  ant i t r ust  l aw.   We assume ant i t r ust  v i ol at i ons f or  pur poses 

of  det er mi ni ng whet her  t he def endant s have i mmuni t y f or  t hei r  

act i ons.   The def endant s cont end t hat  t hei r  conduct  i s i mmune 

                                                 
1 Ni c J.  Ei chenseer ,  Br i an Dougher t y,  and Er i c  B.  St ener  

f i l ed t hei r  compl ai nt  i n Dane Count y Ci r cui t  Cour t  as par t i es 
and r epr esent at i ves of  a c l ass of  per sons who pat r oni ze t he 24 
Madi son t aver ns af t er  8 p. m.  on Fr i day and/ or  Sat ur day ni ght s.   
Ni c J.  Ei chenseer  el ect ed not  t o appeal  t he c i r cui t  cour t ' s  
deci s i on.   Onl y Dougher t y and St ener  ar e par t i c i pat i ng i n t hi s 
appeal .   Accor di ngl y,  r ef er ence t o " t he pl ai nt i f f s"  i ndi cat es 
onl y Dougher t y and St ener .  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se i ndi cat ed.  
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f r om Wi sconsi n ant i t r ust  l aw under :  ( 1)  t he so- cal l ed " i mpl i ed 

r epeal  doct r i ne"  ar t i cul at ed i n Town of  Hal l i e v.  Ci t y of  

Chi ppewa Fal l s,  105 Wi s.  2d 533,  314 N. W. 2d 321 ( 1982)  ( Hal l i e 

I ) ;  ( 2)  t he Noer r - Penni ngt on gover nment  pet i t i oni ng doct r i ne 

ar t i cul at ed by t he Uni t ed St at es Supr eme Cour t ; 3 and ( 3)  t he 

Local  Gover nment  Ant i t r ust  Act  ( LGAA) ,  15 U. S. C.  §§ 34- 36.   

¶3 We concl ude t hat  t he def endant s '  chal l enged act i ons 

ar e i mmune f r om st at e ant i t r ust  l aw under  t he i mpl i ed r epeal  

doct r i ne of  Hal l i e I .   Because of  t hi s concl usi on,  we det er mi ne 

t hat  i t  i s  not  necessar y t o deci de t he val i di t y of  t he 

def endant s '  second and t hi r d def enses.   Accor di ngl y,  we af f i r m 

t he deci s i on of  t he cour t  of  appeal s.  

I .  FACTS AND PROCEDURAL POSTURE 

¶4 Thi s case was f i l ed i n Dane Count y Ci r cui t  Cour t  on 

Mar ch 24,  2004.   I t  was assi gned t o Ci r cui t  Cour t  Judge Angel a 

B.  Bar t el l .   The par t i es engaged i n some di scover y and f i l ed 

document s wi t h t he cour t .   The def endant s moved f or  summar y 

j udgment  i n December  2004,  and t he pl ai nt i f f s moved f or  summar y 

j udgment  i n Febr uar y 2005.   The ef f ect  of  count er - mot i ons f or  

summar y j udgment ,  t oget her  wi t h t he var i ous f i l i ngs i n t hi s 

case,  i s an asser t i on by t he par t i es t hat  t he f act s ar e 

                                                 
3 See E.  R. R.  Pr esi dent s Conf er ence v.  Noer r  Mot or  Fr ei ght ,  

I nc. ,  365 U. S.  127 ( 1961) ,  and Uni t ed Mi ne Wor ker s v.  
Penni ngt on,  381 U. S.  657 ( 1965) .    
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undi sput ed,  t hat  i n ef f ect  t he f act s ar e st i pul at ed,  and t hat  

onl y i ssues of  l aw ar e bef or e t he cour t . 4 

¶5 I n t hi s opi ni on,  we cl osel y f ol l ow t he ci r cui t  cour t ' s 

wr i t t en account  of  t he undi sput ed backgr ound f act s,  wi t h 

suppl ement at i on f r om t he summar y j udgment  r ecor d.  

¶6 I n 1999 t he Ci t y of  Madi son ( Ci t y)  began t o addr ess 

i ssues of  hi gh- r i sk dr i nki ng.   The Ci t y was concer ned t hat  

al cohol  i ssues,  especi al l y over - consumpt i on,  wer e i ncr easi ng i n 

t he ar ea of  t he Uni ver si t y of  Wi sconsi n- Madi son ( Uni ver si t y)  

campus,  l eadi ng t o mor e f r equent  conveyances of  st udent s and 

ot her s t o det oxi f i cat i on f aci l i t i es i n l i f e- t hr eat eni ng 

ci r cumst ances and i ncr eased need f or  expensi ve pol i ce r esponse 

ser vi ces t o t he campus ar ea.   The Ci t y f ocused on how over -

consumpt i on of  al cohol  r educed t he heal t h,  wel f ar e,  and qual i t y 

of  l i f e of  peopl e i n t he campus ar ea.   Mayor  Sue Baumann 

appoi nt ed a Wor k Gr oup on Downt own Al cohol  I ssues t o addr ess 

t hese concer ns.   The gr oup i ncl uded r epr esent at i ves f r om t he 

Madi son- Dane Count y Taver n League,  I nc.  ( Taver n League) ,  t he 

Uni ver si t y,  t he mayor ' s of f i ce,  t he c i t y at t or ney' s of f i ce,  and 

t he Madi son Pol i ce Depar t ment .   I n Apr i l  2000 t he wor k gr oup 

i ssued a r epor t  maki ng suggest i ons r el at ed t o t he per cei ved 

" over - sat ur at i on"  of  downt own t aver ns,  capaci t y v i ol at i ons at  

                                                 
4 See Powal ka v .  St at e Mut .  Li f e Assur ance Co. ,  53 

Wi s.  2d 513,  518,  192 N. W. 2d 852 ( 1972)  ( c i t i ng Wi egand v.  
Gi ssal ,  28 Wi s.  2d 488,  137 N. W. 2d 412 ( 1965) ,  r ehear i ng deni ed,  
28 Wi s.  2d 488,  495a- b,  138 N. W. 2d 740 ( 1966) ) ;  Lucas v.  
Godf r ey,  161 Wi s.  2d 51,  57,  467 N. W. 2d 180 ( Ct .  App.  1991) .  
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t he t aver ns,  and t he need f or  gr eat er  enf or cement  of  exi st i ng 

or di nances.  

¶7 The Ci t y ' s concer ns wer e shar ed,  and t o some ext ent  

i nspi r ed,  by t he Uni ver si t y.   On Mar ch 1,  2000,  t hen Pr ovost  of  

t he Uni ver si t y John Wi l ey wr ot e a l et t er  t o l ocal  t aver n keeper s 

i n whi ch he sai d t hat  " hi gh- r i sk dr i nki ng i s c l ear l y t he pr i mar y 

heal t h r i sk of  our  st udent s and a maj or  t hr eat  t o t hei r  academi c  

success. "   Sever al  year s ear l i er ,  t he Uni ver si t y  had r ecei ved a 

gr ant  f r om t he Rober t  Wood Johnson Foundat i on t o f und mul t i - year  

r esear ch,  pol i t i cal  act i on,  and moni t or i ng t o t r y t o r educe 

" bi nge"  dr i nki ng i n t he campus ar ea. 5  Thus,  by ear l y 2000,  t he 

                                                 
5 Pr obl em dr i nki ng,  r el at ed cr i mes,  and r el at ed i nj ur i es 

pl ague col l ege campuses acr oss t he Uni t ed St at es.   A Mar ch 2007 
r epor t  by The Nat i onal  Cent er  on Addi ct i on and Subst ance Abuse 
( CASA)  at  Col umbi a Uni ver si t y f ound:  

Fr om 1993 t o 2005,  t her e has been no si gni f i cant  
r educt i on i n t he l evel s of  dr i nk i ng and bi nge dr i nki ng 
among col l ege st udent s.   I n 2005,  67. 9 per cent  of  
st udent s ( appr oxi mat el y 5. 3 mi l l i on st udent s)  r epor t ed 
dr i nki ng i n t he past  mont h and 40. 1 per cent  
( appr oxi mat el y 3. 1 mi l l i on st udent s)  r epor t ed bi nge 
dr i nki ng. *   However ,  f r om 1993 t o 2001 r at es of  
r i sk i er  dr i nki ng——f r equent  bi nge dr i nki ng,  bei ng 
i nt oxi cat ed,  dr i nki ng t o get  dr unk——have i ncr eased.   

.  .  .  .   

Bet ween 1993 and 2001,  t her e has been a 37. 6 
per cent  i ncr ease i n t he pr opor t i on of  col l ege st udent s 
hur t  or  i nj ur ed as a r esul t  of  t hei r  al cohol  use ( 9. 3 
per cent  vs.  12. 8 per cent ) .   I n 2001,  1, 717 col l ege 
st udent s di ed f r om uni nt ent i onal  al cohol - r el at ed 
i nj ur i es——up si x per cent  f r om 1998.   

.  .  .  .   
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Uni ver si t y had begun t o i nvol ve i t sel f  act i vel y i n t he Ci t y ' s 

deci s i ons on r et ai l  l i quor  l i censes near  t he campus.  

¶8 The Uni ver si t y t ook t he posi t i on t hat  dr i nk speci al s——

t hat  i s,  adver t i sed pr omot i ons of f er i ng ei t her :  ( 1)  speci al  

hi gh- pot ency dr i nks cont ai ni ng mul t i pl e shot s of  l i quor ;  or  ( 2)  

mul t i pl e dr i nks f or  t he pr i ce of  one r egul ar  dr i nk——wer e 

encour agi ng hi gh- r i sk,  hi gh- vol ume dr i nki ng by Uni ver si t y 

st udent s.  

¶9 The Uni ver si t y appl i ed pr essur e t o t he Ci t y;  and t he 

Ci t y,  i n t ur n,  began t o f l ex i t s r egul at or y muscl e.   I t  i mposed 

speci al  condi t i ons on t he l i cense of  a t aver n cal l ed Lut her ' s 

Bl ues,  and t her eaf t er  i mposed t he " Lut her ' s Bl ues condi t i ons" 6 on 

                                                                                                                                                             
The aver age number  of  al cohol - r el at ed ar r est s per  

campus i ncr eased 21 per cent  bet ween 2001 and 2005.   I n 
2005,  al cohol - r el at ed ar r est s const i t ut ed 83 per cent  
of  campus ar r est s.   

[ FN* :  Bi nge dr i nki ng i s def i ned as f i ve or  mor e dr i nks 
on any one dr i nki ng occasi on i n t he past  t wo weeks. ]    

The Nat i onal  Cent er  on Addi ct i on and Subst ance Abuse at  Col umbi a 
Uni ver si t y,  Wast i ng t he Best  and t he Br i ght est :  Subst ance Abuse 
at  Amer i ca' s Col l eges and Uni ver si t i es 3,  4- 5 ( Mar ch 2007) ,  
ht t p: / / www. casacol umbi a. or g/ absol ut enm/ ar t i c l ef i l es/ 380-
Col l ege%20I I %20Fi nal - Revi sed. pdf  ( l ast  v i s i t ed Apr .  29,  2008) .    

6 The " Lut her ' s Bl ues condi t i ons, "  r equest ed by t he 
Uni ver si t y and i mposed by t he Ci t y,  i ncl ude t he f ol l owi ng:  

•  Not  t o i ncr ease t he vol ume cont ai ned i n a ser vi ng 
wi t hout  i ncr easi ng pr opor t i onat el y t he pr i ce char ged 
f or  such ser vi ng.  

•  Not  t o gi ve away any dr i nk or  sel l  at  a pr i ce 
t hat  i s di f f er ent  f r om t he usual  pr i ce f or  t he dr i nk 
f or  any per i od of  t i me l ess t han one f ul l  week.  
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v i r t ual l y al l  l i quor  l i censes i ssued t o new or  r el ocat i ng l i quor  

est abl i shment s near  t he campus.   These condi t i ons di d not  l i mi t  

or  set  al cohol  pr i ces but  wer e desi gned t o di scour age pr i ce 

r educt i on " speci al s"  t hat  t he Ci t y bel i eved encour aged hi gh-

vol ume and danger ous dr i nki ng.  

¶10 The " Lut her ' s Bl ues condi t i ons"  wer e somet i mes 

char act er i zed as " vol unt ar y. "   They wer e,  however ,  r equi r ed f or  

new l i censees7 and exi st i ng l i censees who r el ocat ed or  at t empt ed 

t o make si gni f i cant  changes t o t hei r  busi nesses. 8  The ci r cui t  

                                                                                                                                                             
•  Not  t o gi ve away any dr i nk or  r educe t he pr i ce of  
any dr i nk condi t i oned upon t he pur chase of  any dr i nk 
or  number  of  dr i nks.  

•  Not  t o sel l  or  gi ve away an unl i mi t ed number  of  
dr i nks dur i ng a set  per i od of  t i me f or  a f i xed pr i ce.  

7 The r ecor d i ndi cat es t hat  t he f ol l owi ng new l i censees wer e 
subj ect  t o t he " Lut her ' s Bl ues condi t i ons" :  Hawk' s,  Cr ave,  Dot t y  
Dumpl i ng' s,  Ki mi a Lounge,  and Nam' s Noodl es.  

8 The Ci t y of  Madi son,  Wi sconsi n Code of  Or di nances pr ovi des 
t hat  an appl i cat i on f or  a Cl ass B l i quor  l i cense ( whi ch 
aut hor i zes r et ai l  sal es of  i nt oxi cat i ng l i quor  f or  consumpt i on 
on t he pr emi ses l i censed)  must  be f i l ed wi t h t he Ci t y Cl er k 
bef or e i t  i s  r ef er r ed t o t he Common Counci l  f or  ul t i mat e 
appr oval .   Madi son,  Wi s. ,  Code §§ 38. 03( 2) ( b) ,  38. 05( 3) ( a) ,  
38. 05( 11)  ( 2007) .   However ,  bef or e Counci l  appr oval ,  t he Ci t y 
Cl er k must  r ef er  t he appl i cat i on t o t he Al cohol  Li cense Revi ew 
Commi t t ee ( ALRC) ,  whi ch conduct s an " i nvest i gat i on as t o t he 
advi sabi l i t y  of  gr ant i ng such l i cense"  and t hen makes " a 
r ecommendat i on t o t he Common Counci l  as t o whet her  or  not  such 
appl i cat i on shoul d be gr ant ed. "   I d. ,  § 38. 05( 3) ( a) 11.    
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cour t  pi npoi nt ed t wo t aver ns i n t he second cat egor y,  namel y,  

Regent  St r eet  Ret r eat  and Buck' s.   None of  t he t aver ns wi t h t he 

" Lut her ' s Bl ues condi t i ons"  i mposed by t he Ci t y i s a def endant  

i n t hi s sui t .   By cont r ast ,  t he Ni t t y Gr i t t y was t hr eat ened wi t h 

" condi t i ons"  at  t he t i me of  a pl anned expansi on,  but  avoi ded 

t hem af t er  i nt ense negot i at i ons.   The Ni t t y Gr i t t y i s now a 

def endant  i n t hi s sui t .  

¶11 The Ci t y commi t t ee char ged wi t h maki ng r ecommendat i ons 

on l i quor  l i censes i s t he Al cohol  Li cense Revi ew Commi t t ee 

( ALRC) ,  whi ch was t hen chai r ed by Madi son Al der  Ti m Br uer .   The 

ci r cui t  cour t  sai d of  t he ALRC:  

ALRC' s r ecommendat i ons r egar di ng whet her  l i censes 
shoul d or  shoul d not  be gr ant ed and t he var i ous 
condi t i ons t hat  shoul d be at t ached t o t hose l i censes 
wer e so power f ul  t hat  t hey wer e al most  i nevi t abl y 
f ol l owed by t he Ci t y Counci l .   ALRC and i t s 
chai r man[ , ]  [ Al der ]  Br uer [ , ]  f unct i oned as t he 
power f ul  f ace and voi ce of  t he Ci t y ' s f or mal  and 
i nf or mal  r egul at i on of  al cohol  sol d i n t he Ci t y of  
Madi son.  

                                                                                                                                                             
The Ci t y Cl er k must  al so gi ve not i ce of  t he appl i cat i on t o 

t he Di r ect or  of  t he Nei ghbor hood Pr eser vat i on and I nspect i on 
Di v i s i on,  t he Chi ef  of  t he Pol i ce Depar t ment ,  t he Chi ef  of  t he 
Fi r e Depar t ment ,  and t he Di r ect or  of  Publ i c Heal t h,  al l  of  whom 
i nspect  t he pr emi ses sought  t o be l i censed and r epor t  t o t he 
Common Counci l  i n wr i t i ng.   I d.   The Ci t y Cl er k must  schedul e 
publ i c hear i ngs bef or e t he ALRC and Common Counci l  bef or e a 
Cl ass B l i cense i s gr ant ed.   I d. ,  § 38. 05( 3) ( e) .  

The ALRC,  t hr ough i t s r ecommendat i ons,  c l ear l y i nf l uences 
t he Common Counci l ' s  deci s i on t o gr ant  or  deny a l i cense.   I n 
t hi s case,  ALRC Chai r  Br uer  and Al der  Ver veer ,  who r epr esent ed 
t he campus ar ea,  i nf l uenced t he " Lut her ' s Bl ues condi t i ons"  
pl aced upon new and exi st i ng l i censees i n t he downt own campus 
ar ea.  
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¶12 I n t he summer  of  2001 t he ALRC cr eat ed a " Sub-

Commi t t ee on Compr ehensi ve Al cohol  I ssues"  ( subcommi t t ee)  t o 

cont i nue i t s ef f or t s t o addr ess pr obl ems associ at ed wi t h hi gh-

r i sk dr i nki ng.   The subcommi t t ee hel d publ i c hear i ngs at  whi ch 

Uni ver si t y r epr esent at i ves,  t aver n owner s,  and t he publ i c st at ed 

t hei r  v i ews on dr i nk speci al s and ot her  dr i nki ng i ssues.   

¶13 The subcommi t t ee' s f i nal  r epor t  r ecommended t hat  t he 

ALRC seek an or di nance r egul at i ng dr i nk speci al s .   That  r epor t ,  

i ssued on Apr i l  25,  2002,  cont ai ned dr af t  or di nance l anguage 

banni ng al l  dr i nk speci al s at  al l  Madi son t aver ns seven days per  

week af t er  8 p. m. 9  Madi son t aver ns and t he downt own busi ness 
                                                 

9 The dr af t  or di nance st at ed:  

38. 07( 14)  Dr i nk Speci al s Regul at ed.    

Bet ween 8: 00 p. m.  and cl osi ng on any day wi t h 
r egar d t o t he adver t i s i ng,  sal e or  ser vi ce of  al cohol  
bever ages,  l i censee shal l :  

( a)  Not  i ncr ease t he vol ume cont ai ned i n a 
ser vi ng wi t hout  i ncr easi ng pr opor t i onat el y t he pr i ce 
char ged f or  such ser vi ng.  

( b)  Not  gi ve away any dr i nk or  sel l  at  a pr i ce 
t hat  i s di f f er ent  f r om t he usual  pr i ce f or  t he dr i nk 
f or  any per i od of  t i me l ess t han one f ul l  week.  

( c)  Not  gi ve away any dr i nk or  r educe t he pr i ce 
of  any dr i nk condi t i oned upon t he pur chase of  any 
dr i nk or  number  of  dr i nks.  

( d)  Not  sel l  or  gi ve away an unl i mi t ed number  of  
dr i nks dur i ng a set  per i od of  t i me f or  a f i xed pr i ce.  

( e)  Not  adver t i se i n any manner  t he 
avai l abi l i t y ,  pr i c i ng or  di spensi ng of  dr i nks or  
al cohol  i n a manner  t o l ead a r easonabl y pr udent  
per son t o concl ude t hat  al cohol  i s  avai l abl e cont r ar y  
t o par agr aphs a. - d.  above.  
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communi t y opposed t hi s r epor t  and t he concept  of  a dr i nk 

speci al s ban because t he bar  owner s bel i eved t hat  t he ban was 

over br oad and t hat  dr i nk speci al s cont r i but ed l i t t l e t o hi gh-

r i sk dr i nki ng behavi or  ar ound campus.   Not wi t hst andi ng t hi s 

opposi t i on,  t he ALRC r ecei ved t he subcommi t t ee r epor t  by a 

unani mous vot e on May 21,  2002.   The r epor t  was t hen r ef er r ed t o 

t he Common Counci l ,  whi ch al so accept ed i t .   Once t he r epor t  was  

r ecei ved by t he Counci l ,  i t s  r ecommendat i ons went  back t o t he 

ALRC f or  t he devel opment  of  an or di nance f or  a c i t ywi de dr i nk 

speci al s ban.  

¶14 On Jul y 10,  2002,  t he ALRC hel d a meet i ng at  t he 

Uni ver si t y Memor i al  Uni on at  whi ch John Wi l ey,  who had become 

Uni ver si t y Chancel l or ,  expr essed hi s st r ong suppor t  f or  a 

compr ehensi ve dr i nk speci al s ban.   Ri char d Lyshek,  a campus 

t aver n owner ,  and Bar bar a Mer cer ,  pr esi dent  of  t he Taver n 

League,  cont i nued t o expr ess opposi t i on.   At  t he end of  t he 

meet i ng,  ALRC Chai r  Br uer  t ol d Lyshek and Mer cer  t hat  he 

bel i eved t her e wer e suf f i c i ent  vot es on t he Common Counci l  t o 

pass an or di nance banni ng dr i nk speci al s.   The ci r cui t  cour t  

l at er  f ound t hat  Al der  " Br uer  speci f i cal l y di r ect ed Lyshek and 

t he Taver n League t o come up wi t h a sol ut i on t o t he Ci t y ' s dr i nk 

speci al  concer ns and expl ai ned t hat  i f  t hey di dn' t [ , ]  t he Ci t y 

woul d t ake car e of  t he i ssue i t sel f . "   Lyshek and Mer cer  

conf er r ed wi t h one anot her  about  t he need t o r espond t o t he 

Ci t y ' s demands,  and Lyshek of f er ed t o coor di nat e out r each t o t he 

bar  owner s i n t he campus ar ea and devel op a r esponse t o t he 

pr essur e on t he t aver n owner s t o sel f - r egul at e dr i nk speci al s.  
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¶15 Lyshek became t he poi nt  per son i n negot i at i ons because 

he was not  onl y  a t aver n owner  but  al so a member  of  t he ALRC.   

He hel d numer ous meet i ngs wi t h Al der  Br uer  and Al der  Mi ke 

Ver veer ,  who r epr esent ed most  of  t he campus ar ea on t he Common 

Counci l .   Al der s Br uer  and Ver veer  al so met  wi t h ot her  

i nt er est ed per sons t o expr ess t he Ci t y ' s concer ns and i t s 

devel opi ng pol i cy agai nst  dr i nk speci al s.   Agai n,  t he c i r cui t  

cour t  f ound as f act  t hat :  

Despi t e opposi t i on of  t aver n owner s t o any t ype of  ban 
on dr i nk speci al s,  [ Al der ]  Br uer  t ol d Lyshek and 
Bar bar a Mer cer  t hat  t he bar s needed [ t o]  come up wi t h 
t hei r  own sol ut i ons t o t he excessi ve dr i nki ng pr obl ems 
caused by dr i nk speci al s or  t he Ci t y woul d do i t  f or  
t hem.   ALRC member  Lyshek bel i eved t hat  any bar  t hat  
di d not  t ake st eps t o addr ess t he Ci t y ' s concer ns on 
dr i nk speci al s woul d be subj ect  t o i ncr eased pol i ce 
scr ut i ny and woul d have di f f i cul t i es wi t h t he ALRC at  
t he t i me of  l i quor  l i cense r enewal .  ( Emphasi s added. )  

¶16 As a r esul t  of  hi s out r each ef f or t s among campus bar  

owner s,  Lyshek i dent i f i ed a number  of  bar  owner s who wer e 

wi l l i ng t o announce t hat  t hey woul d " vol unt ar i l y"  di scont i nue 

dr i nk speci al s on Fr i day and Sat ur day ni ght s af t er  8 p. m.  t o 

head of f  enact ment  of  a c i t ywi de al l - week dr i nk speci al s ban.   

Lyshek pr esent ed t he i dea t o Al der  Ver veer ,  who agr eed t hat  i t  

mi ght  be accept abl e t o t he Ci t y.   Lyshek al so spoke di r ect l y 

wi t h Al der  Br uer ,  who r epor t edl y l i ked t he i dea as wel l .  

¶17 A pr ess conf er ence was or gani zed f or  Sept ember  12,  

2002,  at  whi ch var i ous downt own bar  owner s woul d announce t hat  

t hey wer e accedi ng t o t he Ci t y ' s  demands.   Sever al  days pr i or  t o 

t he pr ess conf er ence,  Al der  Br uer  cont act ed Lyshek and asked 
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whet her  any of  t he bar s woul d ext end t he vol unt ar y 

di scont i nuance of  dr i nk speci al s af t er  8 p. m.  t o Thur sday 

ni ght s. 10  Lyshek r esi st ed,  t el l i ng Al der  Br uer  t hat  he di d not  

t hi nk t hat  any bar s woul d be wi l l i ng t o ext end t hei r  pol i cy t o 

Thur sdays.  

¶18 At  t he Sept ember  12,  2002,  news conf er ence,  var i ous 

t aver n owner s,  sur r ounded by Al der  Ver veer  and Uni ver si t y 

r epr esent at i ves,  publ i c l y announced t hat  t hey wer e " gi v i ng i n"  

t o t he Ci t y ' s demands and woul d not  of f er  dr i nk speci al s on 

Fr i day and Sat ur day ni ght s af t er  8 p. m.   The t aver n keeper s '  

pr i nci pal  spokesman,  Mar sh Shapi r o,  a f or mer  l ocal  t el evi s i on 

per sonal i t y,  del i ver ed t he f ol l owi ng pr epar ed st at ement :  

News Rel ease 

For  r el ease af t er  2: 00 p. m.  Thur sday Sept ember  12,  
2002 

Good af t er noon.  .  .  .   

My name i s Mar sh Shapi r o,  owner  of  t he Ni t t y Gr i t t y 
Rest aur ant  and Bar ,  .  .  .  Wi t h me ar e Di ck Lyshek,  
owner  of  Bul l f eat her s and t he [ Dane]  Count y Taver n 
League r epr esent at i ve on t he Al cohol  Li cense Revi ew 
Commi t t ee of  whi ch he i s a non- vot i ng member ,  and 
Kel l y Meuer  owner  of  St at e St r eet  Br at s.  .  .  .   

We t hank you al l  f or  comi ng.  .  .  .   

Thi s af t er noon .  .  .  I  am act i ng as a spokesper son 
r epr esent i ng over  35 bar  owner s i n t he campus ar ea.  

                                                 
10 These r epor t ed st at ement s of  ALRC Chai r  Br uer  wer e c i t ed 

by t he c i r cui t  cour t  as " ver bal  act s"  and not  r egar ded f or  t hei r  
t r ut h.   As such,  t he st at ement s wer e consi der ed by t he c i r cui t  
cour t  on t he par t i es '  mot i ons f or  summar y j udgment .  
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UW Chancel l or  Wi l ey and Ci t y of f i c i al s have r epeat edl y 
expr essed t he opi ni on t hat  dr i nk speci al s ar e 
pr omot i ng bi nge dr i nki ng and ar e t he mai n cause of  
pr obl ems t hat  occur  at  bar t i me speci f i cal l y on week-
ends i n t he campus ar ea.  

Fi r st  and f or emost ,  we st r ongl y di sagr ee wi t h t hat  
opi ni on,  and hol d t o our  bel i ef  t hat  dr i nk speci al s 
ar e not  t he cause of  t he l at e ni ght  pr obl ems.   We see 
dr i nk speci al s as a l egi t i mat e mar ket i ng st r at egy 
desi gned t o get  cust omer s t o come t o our  
est abl i shment s.   They ar e t he same mar ket i ng and 
pr omot i on t echni ques t hat  ar e empl oyed i n ever y ot her  
t ype of  busi ness t o get  cust omer s i n t he door .  

We ar e a l i t t l e puzzl ed about  t he mi xed messages bei ng 
sent  by t he A. L. R. C.  and t he Ci t y Counci l .   We al l  
bel i eve i n t he f r ee ent er pr i se syst em,  but  t he ALRC 
cont i nues t o sat ur at e our  downt own ar ea by appr ovi ng 
mor e new l i censed est abl i shment s,  yet  now t hey want  us 
t o el i mi nat e t he dr i nk speci al s whi ch i s a way of  
compet i ng wi t h each ot her  and wi t h al l  t he new 
est abl i shment s i n or der  f or  us t o st ay i n busi ness.  

Fur t her mor e,  we want  t o go on r ecor d t oday s t at i ng 
t hat  [ we]  do not  encour age bi nge dr i nki ng nor  do we 
condone i t  i n our  bar s.   We woul d l i ke al l  of  our  
pat r ons t o dr i nk r esponsi bl y and t o know when t o say 
when.  

I t  i s  our  pur pose and i nt ent  t o pr ovi de cl ean and saf e 
envi r onment s f or  our  pat r ons f or  t he pur pose of  
soci al i z i ng and f or  t he r esponsi bl e consumpt i on of  
al cohol i c bever ages.  

Wi t h t hese f act s i n mi nd,  and wi t hout  acknowl edgi ng 
t hat  dr i nk speci al s ar e i ndeed causi ng t hi s pr obl em,  
we as a gr oup,  have agr eed t hat  we wi l l  vol unt ar i l y  
and i mmedi at el y end al l  dr i nk speci al s on Fr i days and 
Sat ur day ni ght s af t er  8 p. m.  i n our  est abl i shment s.  

Fur t her mor e,  a maj or i t y of  us agr ee t hat  we wi l l  do no 
new adver t i s i ng or  pr omot i ng of  week- end dr i nk 
speci al s on l ocal  r adi o,  TV,  or  i n t he newspaper s 
af t er  cur r ent  and exi st i ng cont r act s expi r e.  

As concer ned owner s and busi nessmen,  we want  t o be 
par t  of  t he sol ut i on,  not  par t  of  t he pr obl em.  
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I n t r y i ng t o bui l d br i dges and mend f ences wi t h 
Chancel l or  Wi l ey and Ci t y of f i c i al s,  we f eel  t oday we 
ar e t aki ng t hi s f i r st  sol i d st ep t owar d t r y i ng t o end 
a pr obl em t hat  we al l  agr ee exi st s.  

I f  i t  i s  f ound t hat  l at e ni ght  t r oubl e i n t he campus 
ar ea on week- ends decr eases si gni f i cant l y or  
di sappear s,  t hen we wi l l  be t he f i r st  t o admi t  t hat  
dr i nk speci al s wer e a par t  of  t he pr obl em and we wi l l  
be pl eased and happy t hat  we t ook t hi s act i on t oday.  

However ,  i f  af t er  a per i od of  t i me i t  i s  det er mi ned 
t hat  not hi ng has changed,  and t he number  of  pol i ce 
cal l s has st ayed t he same or  gone up,  t hen we can 
pr obabl y concl ude t hat  dr i nk speci al s wer e not  t he 
cause of  t he pr obl ems,  and we wi l l  al l  have t o 
cont i nue t o wor k t oget her  t o l ook el sewher e t o 
sat i sf act or i l y  r esol ve t hi s i ssue.  

We do not  f eel  t hat  pendi ng l egi s l at i on bef or e t he 
A. L. R. C.  t o ban al l  dr i nk speci al s at  al l  bar s and 
r est aur ant s i n t he Ci t y of  Madi son i s necessar y.  

On a r el at ed t opi c,  we do not  f eel  t hat  new 
l egi s l at i on i s needed r egar di ng t he banni ng of  smoki ng 
i n our  bar s and r est aur ant s i n t he c i t y. [ 11]  

These t wo i ssues have occupi ed a gr eat  deal  of  our  
t i me i n r ecent  mont hs,  and al t hough t hese ar e hot  
but t on i t ems r i ght  now,  we as bar  and r est aur ant  
owner s f eel  i t ' s  t i me f or  al l  peopl e t o st ar t  t aki ng 
t he r esponsi bi l i t y  f or  t hei r  own act i ons and make 
sol i d choi ces r el at i ng t o t hei r  dr i nki ng and smoki ng 
habi t s.  

We do not  need mor e l egi s l at i on or  cont r ol s t hat  wi l l  
adver sel y af f ect  our  busi nesses.  

I n summar y,  we ar e r esponsi bl e al cohol  l i cense 
hol der s,  honor abl e busi nessmen,  communi t y l eader s,  
t axpayer s,  and good ci t i zens of  Madi son,  and we woul d 
l i ke bot h Uni ver si t y and Ci t y of f i c i al s t o t r eat  us as 
such.  

                                                 
11 An or di nance banni ng smoki ng i n Madi son t aver ns went  i nt o 

ef f ect  on May 11,  2004.  
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Thank you.  .  .  .  We wi l l  be happy t o answer  any 
quest i ons you may have.  .  .  .   

¶19 When t he t aver n owner s wer e asked whet her  dr i nk 

speci al s coul d be di scont i nued on Thur sday ni ght s,  Lyshek 

answer ed t hat  t her e shoul d be one busy ni ght  of  t he week,  

Thur sday,  as a " cont r ol , "  t o t est  whet her  t he absence of  dr i nk 

speci al s r eal l y had any ef f ect  on pr obl ems associ at ed wi t h hi gh-

r i sk dr i nki ng.  

¶20 The Sept ember  12,  2002,  pr ess conf er ence was desi gned 

t o s i gnal  t he t aver n owner s '  compl i ance wi t h t he Ci t y ' s 

r egul at or y demands and pol i c i es.   The ci r cui t  cour t  l at er  f ound 

t hat  t he news conf er ence was al so " pol i t i cal  puf f er y"  i n an 

ef f or t  t o get  maxi mum pr ess exposur e t o make t he r epor t ed gr oup 

of  cooper at i ng bar  owner s l ook as l ar ge as possi bl e——al l  

desi gned t o have t he maxi mum pol i t i cal  i mpact  on t he ALRC and 

t he Ci t y,  so t hat  no f ur t her  s t eps t o enact  a c i t ywi de dr i nk 

speci al s ban woul d appear  t o be necessar y.   The Taver n League 

si mul t aneousl y i ssued a suppor t i ve pr ess r el ease, 12 but  i t  
                                                 

12 The f ol l owi ng i s an excer pt  f r om t hi s pr ess r el ease:  

The Down Town Taver n Wor ki ng Gr oup ( DTWG)  i s  
sponsor ed by t he Dane Count y Taver n League and 
consi st s of  t he maj or i t y of  t aver ns and r est aur ant s 
wi t h al cohol  ser vi ce i n t he Uni ver si t y Avenue/ St at e 
St r eet  Cor r i dor  as wel l  as t he l ocal  [ b] eer  
whol esal er s.   The DTWG was f or med t o pr ov i de a 
pr oact i ve and subst ant i ve r esponse t o t he hyst er i a 
sur r oundi ng st udent  dr i nki ng habi t s,  and t he 
r egul at or y pr oposal s t hat  have been di r ect ed at  campus 
ar ea t aver ns.   Fol l owi ng ar e our  pr oposal s f or  deal i ng 
wi t h some of  t he i ssues bei ng r ai sed t i me and t i me 
agai n by t he Uni ver si t y and Ci t y.  

Dr i nk Speci al s:  
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speci f i cal l y r eser ved t he r i ght  of  i ndi v i dual  t aver n owner s t o 

det er mi ne t hei r  own par t i c i pat i on based on t hei r  i ndependent  

busi ness needs. 13 

¶21 The ci r cui t  cour t  f ound t hat  t he pr ess conf er ence and 

pr ess r el eases had t he desi r ed ef f ect .   At  t he next  ALRC 

meet i ng,  t he commi t t ee pl aced i t s pr evi ousl y st at ed i nt ent  t o 

dr af t  and pur sue a c i t ywi de dr i nk speci al s ban or di nance on 

hol d.   Ther eaf t er ,  t he Common Counci l  never  debat ed,  vot ed on,  

                                                                                                                                                             
I t  i s  t he posi t i on of  t he DTWG t hat  t her e i s no 

st at i st i cal l y s i gni f i cant  cor r el at i on bet ween t he 
exi st ence of  [ d] r i nk [ s] peci al s and di sor der l y 
behavi or .   The t r ul y s i gni f i cant  dr i nk speci al s 
exi st  on weekni ght s when di sor der l y behavi or  i s 
mi ni mal .  .  .  .   

.  .  .  [ M] ost  of  t he downt own t aver ns .  .  .  have 
vol unt ar i l y  agr eed t o el i mi nat e l at e ni ght  dr i nk 
speci al s on Fr i day and Sat ur day ni ght s begi nni ng 
Sept ember  20,  2002 and cont i nui ng f or  at  l east  t he 
next  year .   We have our  r eser vat i ons about  engagi ng i n 
what  coul d be consi der ed i l l egal  " col l usi on i n 
r est r ai nt  of  t r ade" ,  but  we f eel  t hi s pr oact i ve 
posi t i on can cut  t hr ough t he f og and conf usi on 
sur r oundi ng t he r ol e of  dr i nk speci al s and di sor der l y  
behavi or .  

 

13 The f ol l owi ng t aver ns wer e l i s t ed i n t he Taver n League' s 
pr ess r el ease as " Ful l y conf i r med par t i c i pat i on as of  
9/ 12/ 2002" :  " Amy' s Caf e,  Angel i c,  Bl ue Vel vet ,  Buf f al o Wi l d 
Wi ngs,  Bul l  Feat her s,  Br ot her s,  Ci t y,  Cl ub Amazon,  I r i sh Pub,  
Kol l ege Kl ub,  Mad Dogs,  Madhat t er s,  Ni t t y Gr i t t y ,  Pl aza,  St at e 
Bar ,  St at e St r eet  Br at s,  St i l l wat er s,  Vi nt age Spi r i t s,  Wandos. "  

Ot her  t aver ns wer e l i s t ed i n t he same pr ess r el ease as 
" Wi l l i ngness i ndi cat ed but  conf i r mat i on not  r ecei ved as of  
9/ 12/ 2002" :  " Spi ces,  Paul ' s Cl ub,  Lava Lounge,  Red Shed,  [ The]  
Pub,  Mondays. "   These si x t aver ns ar e named as def endant s i n 
t hi s sui t .  
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or  passed any or di nance banni ng dr i nk speci al s i n t he downt own 

ar ea.    

¶22 Thr oughout  2003,  at  appr oxi mat el y s i x- mont h i nt er val s,  

t he ALRC r ecei ved det ai l ed r epor t s f r om Uni ver si t y of f i c i al s 

act i ve i n moni t or i ng campus dr i nki ng i ssues.  These r epor t s 

t r acked det oxi f i cat i on r uns and t he ut i l i zat i on of  pol i ce 

ser vi ces i n t he campus ar ea.   A May 2003 Uni ver si t y pr ess 

r el ease st at ed t hat  " a vol unt ar y ef f or t  by 25 downt own Madi son 

bar s t o l i mi t  weekend dr i nk speci al s coi nci des wi t h decl i nes i n 

l i quor - l aw vi ol at i ons and di sor der l y- conduct  i nci dent s dur i ng 

t he f i r st  s i x mont hs of  t he pr ogr am,  accor di ng t o new dat a f r om 

t he Uni ver si t y of  Wi sconsi n- Madi son' s PACE [ Pol i cy,  

Al t er nat i ves,  Communi t y,  and Educat i on]  Pr oj ect . "  

¶23 On Mar ch 10,  2004,  however ,  t he Uni ver si t y i ssued a 

pr ess r el ease st at i ng t hat  t he vol unt ar y dr i nk speci al s ban " has 

been i nconcl usi ve and ser i ous al cohol - r el at ed cr i me cont i nues t o 

r i se. "   The pr ess r el ease ci t ed a Uni ver si t y PACE Pr oj ect  st udy 

of  downt own pol i ce cal l s t hat  f ound t hat  downt own di sor der l y 

conduct  v i ol at i ons i ncr eased 38 per cent  on Fr i day ni ght s and 

38. 4 per cent  on Sat ur day ni ght s f r om August  2002 t o August  2003,  

at  a t i me when t he vol unt ar y dr i nk speci al s ban was i n pl ace.   

Despi t e t hese f i ndi ngs,  PACE cont i nued t o advocat e vol unt ar y 

l i mi t s on dr i nk speci al s.  

¶24 Thr oughout  2004,  and cont i nui ng t hr ough t he t i me f r ame 

gi v i ng r i se t o t he pr esent  l i t i gat i on,  t he Madi son Common 

Counci l  di d not  enact  any or di nance or  ot her  r egul at i on banni ng 

dr i nk speci al s.    
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¶25 On Mar ch 24,  2004,  t he pl ai nt i f f s f i l ed t hi s ant i t r ust  

c l ass act i on l awsui t  agai nst  t he Taver n League and t he 24 

downt own t aver ns.   The sui t  sought  damages and i nj unct i ve r el i ef  

pur suant  t o Wi s.  St at .  §§ 133. 03 and 803. 08.   The compl ai nt  

al l eged t hat  t he def endant s ent er ed i nt o an agr eement  on 

Sept ember  12,  2002,  t o " vol unt ar i l y  and i mmedi at el y end al l  

dr i nk speci al s  on Fr i day and Sat ur day ni ght s af t er  8 

p. m.  .  .  .  f or  t he expr ess pur pose of  i ncr easi ng pr i ces i n or der  

t o r educe out put  ( i . e. ,  consumpt i on) . "   The pl ai nt i f f s descr i bed 

t he def endant s '  conduct  as a " naked,  per  se pr i ce- f i x i ng 

conspi r acy. "   The compl ai nt  st at ed t hat  damages wer e 

" ant i c i pat ed t o be i n t he t ens of  mi l l i ons of  dol l ar s. "  

¶26 I n December  2004 t he def endant s f i l ed a mot i on f or  

summar y j udgment ,  whi ch was count er ed i n Febr uar y 2005 by t he 

pl ai nt i f f s '  own mot i on.   The def endant s ar gued t hat  t hei r  

chal l enged conduct  was i mmune f r om Wi sconsi n ant i t r ust  l aw under  

any of  t hr ee l egal  r at i onal es:  ( 1)  t he so- cal l ed " i mpl i ed r epeal  

doct r i ne"  of  Hal l i e I ;  ( 2)  t he Noer r - Penni ngt on gover nment  

pet i t i oni ng doct r i ne;  or  ( 3)  t he LGAA,  15 U. S. C.  §§ 34- 36.   

¶27 On Apr i l  7,  2005,  t he c i r cui t  cour t  i ssued an or der  

gr ant i ng t he def endant s '  mot i on f or  summar y j udgment ,  concl udi ng 

t hat  t he def endant s wer e i mmune f r om ant i t r ust  l i abi l i t y  under  

bot h t he i mpl i ed r epeal  and Noer r - Penni ngt on doct r i nes.   The 

ci r cui t  cour t  di d not  deci de whet her  t he LGAA pr ovi ded 

addi t i onal  gr ounds f or  i mmuni t y.   The ci r cui t  cour t  st at ed:  

Cal l  i t  what  you wi l l  ( i mpl i ed r epeal ,  home r ul e,  
st at e act i on) ,  when a Wi sconsi n muni ci pal i t y act s out  
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of  publ i c heal t h and saf et y concer ns i n i t s r egul at i on 
of  al cohol  sal es,  ant i t r ust  and ant i - compet i t i ve 
pol i c i es ar e swept  away by t he f undament al  and near -
pl enar y nat ur e of  t he gover nment al  aut hor i t y 
exer ci sed.  .  .  .   

The evi dence i s over whel mi ng t hat  t he r egul at or y 
pr essur e on campus bar  owner s gener at ed by Ci t y and 
[ Uni ver si t y]  of f i c i al s was enor mous.   " Lut her ' s Bl ues"  
st y l e condi t i ons pr ohi bi t i ng dr i nk speci al s had been 
pl aced on new l i censes i ssued i n t he campus ar ea.   
Cur r ent  l i cense hol der s who r el ocat ed or  r emodel ed 
t hei r  pr emi ses wer e subj ect ed t o s i mi l ar  condi t i ons,  
unl ess t hey coul d convi nce t he ALRC t hat  t hei r  
busi ness pr act i ces wer e not  a par t  of  t he 
pr obl em .  .  .  .   Di r ect  demands wer e made t o campus 
bar  owner s and t o t he [ ]  Taver n League by t he l ongt i me 
Chai r  of  t he ALRC f or  a sol ut i on t o t he dr i nk speci al  
concer ns of  t he Ci t y.  .  .  .   The Chai r  of  ALRC was 
di r ect l y t hr eat eni ng exi st i ng bar  l i censees t hat  t he 
Ci t y woul d enact  .  .  .  an or di nance [ banni ng dr i nk 
speci al s]  i f  t he bar  owner s di d not  " pol i ce 
t hemsel ves, "  " c l ean up t hei r  act s, "  and addr ess t he 
dr i nk speci al  concer ns of  t he Ci t y.   I n t hi s cont ext ,  
t he Ci t y,  by i t s dul y aut hor i zed ALRC r epr esent at i ve,  
uni l at er al l y deci ded t hat  t he bar  owner s shoul d 
vol unt ar i l y  ban dr i nk speci al s at  l east  on 
weekends.  .  .  .   Af t er  t he announcement  of  t he 
vol unt ar y l i mi t s  on dr i nk speci al s,  t he ALRC t ook no 
f ur t her  act i on t o advance a dr i nk speci al  ban by 
or di nance,  unequi vocal l y showi ng i t s appr oval  and 
r at i f i cat i on of  t he negot i at ed vol unt ar y ban.  .  .  .   
The concl usi on f r om t hi s scenar i o,  i s  t hat  but  f or  t he 
i nt ense demands of  t he Ci t y t hr ough i t s ALRC,  t her e 
woul d have been no vol unt ar y ban on weekend dr i nk 
speci al s by campus bar  owner s.  

¶28 The pl ai nt i f f s appeal ed t hi s summar y j udgment  and t he 

cour t  of  appeal s af f i r med,  hol di ng t hat  t he i mpl i ed r epeal  

doct r i ne of  Hal l i e I  i mmuni zed t he def endant s '  act i ons f r om 

ant i t r ust  l i abi l i t y .   Ei chenseer ,  297 Wi s.  2d 495,  ¶¶16,  22- 24.   

I n doi ng so,  t he cour t  of  appeal s al so anal yzed f eder al  case l aw 

i nt er pr et i ng t he f eder al  " st at e act i on"  doct r i ne as an 
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i nst r uct i ve anal ogue when appl y i ng t he st at e l aw i mpl i ed r epeal  

doct r i ne.   I d. ,  ¶¶19- 21.   The cour t  of  appeal s di d not  addr ess 

whet her  t he Noer r - Penni ngt on doct r i ne or  LGAA i mmuni zed t he 

def endant s '  act i ons f r om st at e ant i t r ust  l aw.   I d. ,  ¶25.    

¶29 The pl ai nt i f f s pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Mar ch 15,  2007.  

I I .  STANDARD OF REVI EW 

¶30 Thi s case r equi r es us t o r evi ew a gr ant  of  summar y 

j udgment  t o t he def endant s.   Whet her  summar y j udgment  has been 

pr oper l y gr ant ed i s a quest i on of  l aw,  whi ch we r evi ew de novo,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t  but  

benef i t i ng f r om t he anal yses of  bot h t he c i r cui t  cour t  and t he 

cour t  of  appeal s.   But l er  v.  Advanced Dr ai nage Sys. ,  I nc. ,  2006 

WI  102,  ¶17,  294 Wi s.  2d 397,  717 N. W. 2d 760.   The summar y 

j udgment  st at ut e pr ovi des t hat  t he j udgment  sought  shal l  be 

r ender ed when t her e i s no genui ne i ssue as t o any mat er i al  f act  

and " t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  

l aw. "   Wi s.  St at .  § 802. 08( 2) .   Whet her  a par t y ' s act i ons ar e 

i mmune f r om ant i t r ust  l i abi l i t y  i s  a quest i on of  l aw t hat  we 

r evi ew de novo.  

I I I .  ANALYSI S 

¶31 Some of  t he most  cont ent i ous pol i cy bat t l es i n t he 

hi st or y of  t he Uni t ed St at es have i nvol ved gover nment  r egul at i on 

of  al cohol  bever ages.   The Nat i on appr oved t he Ei ght eent h 

Amendment  i n 1919 pr ohi bi t i ng t he manuf act ur e,  sal e,  and 

t r anspor t at i on of  i nt oxi cat i ng l i quor s,  but  i t  r epeal ed t hat  

amendment  i n 1933 by Sect i on of  1 of  t he Twent y- f i r st  
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Amendment . 14  Sect i on 2 of  t hat  Amendment  gave t he St at es 

" v i r t ual l y compl et e cont r ol  over  whet her  t o per mi t  i mpor t at i on 

or  sal e of  l i quor  and how t o st r uct ur e t he l i quor  di st r i but i on 

syst em. " 15  324 Li quor  Cor p.  v.  Duf f y,  479 U. S.  335,  346 ( 1987)  

( quot i ng Cal .  Ret ai l  Li quor  Deal er s Ass' n v.  Mi dcal  Al umi num,  

445 U. S.  97,  110 ( 1980) ) .   Because Sect i on 2 has been 

i nt er pr et ed not  t o over r i de ot her  pr ovi s i ons of  t he Uni t ed 

St at es Const i t ut i on,  however ,  t her e i s cont i nui ng t ensi on 

bet ween ant i compet i t i ve act i on by st at e aut hor i t i es i n t he 

r egul at i on of  i nt oxi cat i ng l i quor  and f eder al  ant i t r ust  l aw.    

¶32 Thi s case pr esent s a var i at i on on t hat  t ensi on:  an 

al l eged di sput e bet ween l ocal  aut hor i t i es and t aver n keeper s,  on 

t he one hand,  and Wi sconsi n ant i t r ust  l aw,  on t he ot her .    

¶33 The appl i cabl e st at ut e i s Wi s.  St at .  § 133. 03( 1) ,  

whi ch i s based on t he f eder al  Sher man Act .   15 U. S. C.  §§ 1- 7.   

Ol st ad v.  Mi cr osof t  Cor p. ,  2005 WI  121,  ¶42,  284 Wi s.  2d 224,  

700 N. W. 2d 139.   I n consi der i ng t hi s st at ut e,  we acknowl edge t he 

i mpor t ance of  compet i t i on i n our  f r ee ent er pr i se syst em.   The 

Wi sconsi n Legi s l at ur e,  i n a st at ement  of  i nt ent  f or  our  

ant i t r ust  st at ut es,  i ndi cat es t hat  " I t  i s  t he i nt ent  of  t he 

l egi s l at ur e t o make compet i t i on t he f undament al  economi c pol i cy  

                                                 
14 " The ei ght eent h ar t i c l e of  amendment  t o t he Const i t ut i on 

of  t he Uni t ed St at es i s her eby r epeal ed. "   U. S.  Const .  amend.  
XXI ,  § 1.  

15 " The t r anspor t at i on or  i mpor t at i on i nt o any St at e,  
Ter r i t or y,  or  possessi on of  t he Uni t ed St at es f or  del i ver y or  
use t her ei n of  i nt oxi cat i ng l i quor s,  i n v i ol at i on of  t he l aws 
t her eof ,  i s  her eby pr ohi bi t ed. "   U. S.  Const .  amend.  XXI ,  § 2.  
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of  t hi s st at e[ . ] "   Wi s.  St at .  § 133. 01.   Regul at or y agenci es ar e 

admoni shed t hat  t he publ i c i nt er est  r equi r es t he " pr eser vat i on 

and pr omot i on of  t he maxi mum l evel  of  compet i t i on i n any 

r egul at ed i ndust r y consi st ent  wi t h t he ot her  publ i c i nt er est  

goal s est abl i shed by t he l egi s l at ur e. "   I d.  ( emphasi s added) .    

¶34 Thi s st at ement  of  i nt ent  acknowl edges t hat  t he " publ i c 

i nt er est "  can pul l  r egul at or s i n opposi t e di r ect i ons.   The 

pr esent  case r equi r es us t o exami ne when a conf l i c t i ng publ i c 

i nt er est  wi l l  pr evai l  over  t he " maxi mum l evel  of  compet i t i on. "    

¶35 We begi n wi t h a r eci t at i on of  t he pl ai nt i f f s '  

al l egat i ons of  conspi r acy i n r est r ai nt  of  t r ade.   The pl ai nt i f f s 

al l ege t hat  t he def endant s ent er ed i nt o a " naked,  per  se pr i ce-

f i x i ng conspi r acy"  i n v i ol at i on of  Wi s.  St at .  § 133. 03, 16 and 

t hat  t hei r  publ i c agr eement  t o " vol unt ar i l y  and i mmedi at el y end 

al l  dr i nk speci al s on Fr i day and Sat ur day ni ght s af t er  8 

p. m.  .  .  .  f or  t he expr ess pur pose of  i ncr easi ng pr i ces i n or der  

t o r educe out put  ( i . e. ,  consumpt i on) "  est abl i shes t he f act ual  

basi s f or  t he compl ai nt .   Def endant s r espond,  i n par t ,  t hat  

t hei r  act i ons ar e i mmune f r om ant i t r ust  l i abi l i t y  on gr ounds of  

                                                 
16 Wi sconsi n St at .  § 133. 03 r eads i n par t :    

Unl awf ul  cont r act s;  conspi r aci es.   ( 1)  Ever y 
cont r act ,  combi nat i on i n t he f or m of  t r ust  or  
ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  t r ade or  
commer ce i s i l l egal .  Ever y per son who makes any 
cont r act  or  engages i n any combi nat i on or  conspi r acy 
i n r est r ai nt  of  t r ade or  commer ce i s gui l t y of  a Cl ass 
H f el ony,  except  t hat ,  not wi t hst andi ng t he maxi mum 
f i ne speci f i ed i n s.  939. 50( 3) ( h) ,  t he per son may be 
f i ned not  mor e t han $100, 000 i f  a cor por at i on,  or ,  i f  
any ot her  per son,  may be f i ned not  mor e t han $50, 000.  
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t he " i mpl i ed r epeal  doct r i ne"  ar t i cul at ed i n Hal l i e I  and t he 

ot her  gr ounds st at ed i n ¶¶2 and 26 above.  

¶36 To r esol ve t he i ssue of  i mmuni t y,  we pr esume a 

vi ol at i on of  Wi s.  St at .  § 133. 03.   Hal l i e I ,  105 Wi s.  2d at  536 

( assumi ng f or  pur poses of  appeal  t hat  t he pl ai nt i f f  woul d be 

abl e t o pr ove f act s i n suppor t  of  i t s  ant i t r ust  al l egat i ons) ;  

see al so 1A Phi l l i p E.  Ar eeda & Her ber t  Hovenkamp,  Ant i t r ust  Law 

¶224a,  at  94 ( 3d ed.  2006)  ( not i ng t hat  ant i t r ust  i mmuni t y i s 

usual l y deci ded bef or e t he subst ant i ve ant i t r ust  i ssue,  even 

t hough many chal l enged gover nment  act i v i t i es ver y l i kel y do not  

v i ol at e ant i t r ust  l aws)  ( her ei naf t er  Ant i t r ust  Law) .   Al t hough 

we do not  addr ess t he l egal  mer i t s of  t he pl ai nt i f f s '  ant i t r ust  

c l ai m,  we not e t hat  t he val i di t y of  t he c l ai m i s not  conceded by 

t he def endant s.  

¶37 Assumi ng ar guendo t hat  t he def endant s '  act i ons v i ol at e 

Wi s.  St at .  § 133. 03,  we ar e asked t o deci de whet her  t hese 

act i ons ar e i mmune f r om l i abi l i t y  and t he def endant s ar e 

ent i t l ed t o summar y j udgment .   The def endant s asser t  t hr ee 

gr ounds f or  i mmuni t y wi t h r espect  t o t hei r  act i ons,  and we 

addr ess t hei r  f i r st  t wo def enses i n t hi s opi ni on.  

A.  I mpl i ed Repeal  Doct r i ne17 

                                                 
17 The cour t  of  appeal s adopt ed t he l abel  " i mpl i ed r epeal  

doct r i ne, "  whi ch was used by t he par t i es t hr oughout  t hei r  
br i ef s,  t o descr i be t he ant i t r ust  i mmuni t y doct r i ne of  Town of  
Hal l i e v.  Ci t y  of  Chi ppewa Fal l s,  105 Wi s.  2d 533,  314 
N. W. 2d 321 ( 1982)  ( Hal l i e I ) .   See Ei chenseer  v.  Madi son- Dane 
Count y Taver n League,  I nc. ,  2006 WI  App 226,  ¶8,  297 
Wi s.  2d 495,  725 N. W. 2d 274.   We al so adopt  t hi s l abel .  
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¶38 Ther e ar e expl i c i t  st at ut or y except i ons t o some of  t he 

ant i t r ust  pr ovi s i ons i n Wi s.  St at .  ch.  133.   For  i nst ance,  Wi s.  

St at .  § 133. 03( 4)  pr ovi des t hat  " Thi s sect i on [ § 133. 03]  does 

not  appl y t o ambul ance ser vi ce cont r act ed f or  under  ss.  

59. 54( 1) ,  60. 565,  61. 64 and 62. 133. "   By except i ons of  t hi s 

nat ur e and except i ons cont ai ned wi t hi n st at ut or y def i ni t i ons,  

t he l egi s l at ur e has ef f ect i vel y except ed or  " r epeal ed"  ant i t r ust  

l aw wi t h r espect  t o cer t ai n act or s and act i ons.    

¶39 The " i mpl i ed r epeal  doct r i ne"  addr esses si t uat i ons i n 

whi ch t her e i s no expl i c i t  st at ut or y except i on t o ant i t r ust  l aw 

but  i t  i s  r easonabl y c l ear  t hat  t he l egi s l at ur e i nt ended t o 

al l ow muni ci pal i t i es t o under t ake an act i on t hat  i s 

ant i compet i t i ve.   I f  t he l egi s l at ur e i nt ends t o al l ow 

muni ci pal i t i es t o under t ake an act i on t hat  i s ant i compet i t i ve,  

t hen t hat  act i on i s i mmune f r om ant i t r ust  enf or cement  under  

st at e l aw.  

¶40 The l eadi ng case i n Wi sconsi n f or  t he i mpl i ed r epeal  

doct r i ne i s Hal l i e I ,  i n whi ch we hel d t hat  t he Ci t y of  Chi ppewa 

Fal l s was not  l i abl e under  st at e ant i t r ust  l aw f or  condi t i oni ng 

i t s pr ovi s i on of  wast e t r eat ment  ser vi ces t o an adj acent  t own on 

t he accept ance of  ot her  muni ci pal  ser vi ces.   Hal l i e I ,  105 

Wi s.  2d at  542.    

¶41 I n Hal l i e I ,  t he pl ai nt i f f  Town of  Hal l i e had no 

sewage t r eat ment  or  col l ect i on f aci l i t i es.   I d.  at  534.   The 

def endant  Ci t y of  Chi ppewa Fal l s owned and mai nt ai ned a sewage 

t r eat ment  pl ant  wi t h excess capaci t y.   I d.   The t own pr oposed t o 

const r uct  i t s  own t r eat ment  pl ant  and t o connect  i t  t o t he 
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c i t y ' s syst em.   I d.   The ci t y r ej ect ed t hi s pr oposal  and 

count er ed wi t h an of f er  t o t i e t he use of  i t s  t r eat ment  pl ant  

wi t h t he t own' s agr eement  t o al l ow t he ci t y t o pr ovi de cer t ai n 

muni ci pal  ser vi ces such as f i r e and pol i ce pr ot ect i on.   I d.   

When t he t own di d not  agr ee t o t he c i t y ' s of f er ,  t he c i t y passed 

an or di nance annexi ng a por t i on of  t he t own.   I d.   The t own 

obj ect ed t o t he annexat i on i n cour t  and al so compl ai ned t hat  t he 

c i t y ' s t i e- i n scheme vi ol at ed Wi s.  St at .  § 133. 03 because i t  

pr event ed t he t own f r om compet i ng f or  sewer  col l ect i on ser vi ces.   

I d.  at  535- 36.  

¶42 On r evi ew,  we hel d t hat  t he t own' s compl ai nt  f ai l ed t o 

st at e a cause of  act i on because t he ci t y ' s act i ons,  pur suant  t o 

i t s home r ul e aut hor i t y and st at ut or y annexat i on power s,  wer e 

exempt  f r om st at e ant i t r ust  l aw.   I d.  at  540.    

¶43 The Hal l i e I  t est  t o det er mi ne ant i t r ust  i mmuni t y f or  

muni ci pal  act i ons i s " whet her  t he l egi s l at ur e i nt ended t o al l ow 

muni ci pal i t i es t o under t ake such act i ons. "   I d.  at  539.   I n 

ot her  wor ds,  a cour t  must  l ook t o see i f  t he l egi s l at ur e 

i nt ended a conf l i c t i ng st at ut or y scheme t o over r i de st at e 

ant i t r ust  l aw under  a gi ven set  of  f act s.   We not ed t hr ee 

f act or s t o consi der  i n maki ng t hi s det er mi nat i on:  ( 1)  an 

anal ysi s of  t he home r ul e power s of  c i t i es;  ( 2)  t he t ype of  

conduct  under t aken by a c i t y i n a par t i cul ar  i nst ance;  and ( 3)  

t he gener al  st at ut or y f r amewor k set  up by t he l egi s l at ur e i n a 

par t i cul ar  f i el d.   I d.    

¶44 Appl y i ng t hese f act or s,  we f i r st  not ed t he br oad home 

r ul e power s t hat  some muni ci pal i t i es ar e gr ant ed pur suant  t o 
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Wi s.  St at .  § 62. 11( 5)  ( 1979- 1980) 18 and Ar t i c l e XI ,  Sect i on 3 of  

t he Wi sconsi n Const i t ut i on. 19  Next ,  we char act er i zed t he ci t y ' s  

conduct  i n annexi ng t he t own' s l and " as a r easonabl e qui d pr o 

quo t hat  a c i t y coul d r equi r e bef or e ext endi ng sewer  ser vi ces t o 

t he ar ea. "   Hal l i e I ,  105 Wi s.  2d at  540- 41.   Fi nal l y,  we 

concl uded t hat  t he speci f i c st at ut or y scheme deal i ng wi t h 

annexat i on power  and j oi nt  sewer  syst ems,  under  

Wi s.  St at .  §§ 66. 069( 2) ( c)  and 144. 07( 1m) ,  i ndi cat ed t hat  t he 

l egi s l at ur e v i ewed " annexat i on as an appr opr i at e pr er equi s i t e t o 

t he pr ovi s i on of  sewage ser vi ce out si de t he l i mi t s of  a c i t y. "   

                                                 
18 Wi sconsi n St at .  § 62. 11( 5) ,  bot h t he 1979- 80 and 2005- 06 

ver si ons,  pr ovi des:  

Power s.   Except  as el sewher e i n t he st at ut es 
speci f i cal l y pr ovi ded,  t he counci l  shal l  have t he 
management  and cont r ol  of  t he c i t y pr oper t y,  f i nances,  
hi ghways,  navi gabl e wat er s,  and t he publ i c ser vi ce,  
and shal l  have power  t o act  f or  t he gover nment  and 
good or der  of  t he c i t y,  f or  i t s  commer ci al  benef i t ,  
and f or  t he heal t h,  saf et y,  and wel f ar e of  t he publ i c,  
and may car r y  out  i t s power s by l i cense,  r egul at i on,  
suppr essi on,  bor r owi ng of  money,  t ax l evy,  
appr opr i at i on,  f i ne,  i mpr i sonment ,  conf i scat i on,  and 
ot her  necessar y or  conveni ent  means.   The power s 
her eby conf er r ed shal l  be i n addi t i on t o al l  ot her  
gr ant s,  and shal l  be l i mi t ed onl y by expr ess l anguage.  

19 Ar t i c l e XI ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on 
pr ovi des i n par t :    

( 1)  Ci t i es and vi l l ages or gani zed pur suant  t o 
st at e l aw may det er mi ne t hei r  l ocal  af f ai r s and 
gover nment ,  subj ect  onl y t o t hi s const i t ut i on and t o 
such enact ment s of  t he l egi s l at ur e of  st at ewi de 
concer n as wi t h uni f or mi t y shal l  af f ect  ever y c i t y or  
ever y v i l l age.   The met hod of  such det er mi nat i on shal l  
be pr escr i bed by t he l egi s l at ur e.  
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Hal l i e I ,  105 Wi s.  2d at  542.   Ther ef or e,  we hel d t hat  " t he 

l egi s l at ur e di d not  i nt end t hat  a c i t y shoul d be l i abl e under  

t he st at e ant i t r ust  l aw f or  t he k i nds of  act s"  done by t he Ci t y 

of  Chi ppewa Fal l s.   I d.  at  542.  

¶45 The cour t  r evi s i t ed t he i ssue of  muni ci pal  i mmuni t y i n 

Amer i can Medi cal  Tr anspor t  of  Wi sconsi n,  I nc.  v.  Cur t i s-

Uni ver sal ,  I nc. ,  154 Wi s.  2d 135,  452 N. W. 2d 575 ( 1990)  ( AMT) .   

I n AMT,  t hr ee pr i vat e ambul ance ser vi ce pr ovi der s al l eged t hat  

t he Ci t y of  Mi l waukee adopt ed a c i t ywi de emer gency ambul ance 

syst em t hat  v i ol at ed ant i t r ust  l aw.   I d.  at  138- 39.   Thei r  

compl ai nt  al l eged t hat  t he c i t y di v i ded t he Mi l waukee ar ea i nt o 

f our  sect i ons desi gnat ed as ser v i ce ar eas and assi gned pr i mar y 

r esponsi bi l i t y  f or  each ar ea t o a s i ngl e ambul ance company.   I d.  

at  139.   The syst em benef i t ed f our  di f f er ent  ambul ance 

compani es,  but  i t  r el egat ed t hr ee ot her  qual i f i ed compani es t o 

pr ovi di ng back- up ser vi ce when a pr i mar y pr ovi der  was not  

avai l abl e.   I d.   The ci t y al so assumed cont r ol  over  t he di spat ch 

of  emer gency ser vi ce t o ei t her  t he Mi l waukee Fi r e Depar t ment  or  

a pr i vat e ambul ance ser vi ce,  and i t  set  al l  f ees and r at es f or  

such ser vi ce.   I d.  at  139- 40.   The pl ai nt i f f s descr i bed t hi s 

syst em as a conspi r acy t o r est r ai n t r ade i n ambul ance ser vi ce——a 

conspi r acy i n whi ch t he f our  def endant  ambul ance compani es f ul l y  

par t i c i pat ed wi t h t he c i t y.   I d.  at  140- 41.    

¶46 Thi s cour t  pai d homage t o Hal l i e I  but  appear ed t o 

t i ght en t he r equi r ement s f or  muni ci pal  i mmuni t y when i t  

concl uded t hat  nei t her  t he c i t y ' s act i ons nor  t he pr i vat e 

pr ovi der s '  act i ons wer e i mmune f r om st at e ant i t r ust  l aw.   I d.  at  
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153- 54.   The cour t  sai d t he quest i on was whet her  t he l egi s l at ur e 

had " i mpl i edl y aut hor i zed an except i on f r om t he ant i t r ust  l aws 

i n r espect  t o cer t ai n t ypes of  conduct . "   I d.  at  148.   I t  sai d 

t hat  a c i t y ' s home r ul e power s t o det er mi ne l ocal  af f ai r s ar e 

br oad but  do not  super sede l egi s l at i ve enact ment s of  st at ewi de 

concer n,  such as Wi sconsi n ant i t r ust  l aw.   I d.  at  152.   To 

over r i de st at e ant i t r ust  l aw,  t he cour t  sai d,  a c i t y must  l ook 

t o ot her  st at ut or y enact ment s——beyond home r ul e——t hat  cr eat e a 

l egi s l at i ve scheme t hat  at  l east  i mpl i edl y aut hor i zes 

ant i compet i t i ve conduct  by t he c i t y.   I d.  at  148.    

¶47 The gi st  of  t hese cases i s t hat  a muni ci pal i t y may 

pur sue t he f ami l i ar  obj ect i ves of  home r ul e power ,  but  i f  t he 

t act i cs i t  chooses ar e ant i compet i t i ve and t end t o r est r ai n 

t r ade,  t he muni ci pal i t y wi l l  usual l y need t o r el y on 

suppl ement ar y aut hor i t y i f  i t  expect s i mmuni t y f or  i t s  act i ons.   

Ant i t r ust  i mmuni t y wi l l  depend upon t he l egi s l at i ve f r amewor k i n 

a par t i cul ar  f i el d of  gover nment  act i v i t y as wel l  as t he t ype 

and pur pose of  t he act i ons t he muni ci pal i t y i ni t i at es.   I n t he 

absence of  expl i c i t  except i ons f r om ant i t r ust  st at ut es,  such as 

Wi s.  St at .  § 133. 03( 4) ,  i mmuni t y f or  gover nment - r el at ed 

ant i compet i t i ve act i on wi l l  r equi r e exami nat i on of  al l  r el evant  

c i r cumst ances.  

¶48 Al t hough t he Ci t y i s not  a def endant  i n t hi s case,  t he 

Ci t y ' s r egul at i on of  Madi son t aver ns i s at  t he hear t  of  t hi s 

di sput e.   I t  i s  undi sput ed t hat  t he Ci t y i mposed " Lut her ' s Bl ues 

condi t i ons"  on t he f ol l owi ng t aver ns by expl i c i t  act i on of  t he 

Common Counci l :   Lut her ' s Bl ues,  Regent  St r eet  Ret r eat ,  Buck' s,  
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Hawk' s,  Cr ave,  Dot t y Dumpl i ng' s,  Ki mi a Lounge,  and Nam' s 

Noodl es.   I t  i s  our  under st andi ng t hat  t he c i t y- i mposed 

condi t i ons on t hese ei ght  est abl i shment s wer e mor e st r i ngent  i n 

cur t ai l i ng dr i nk speci al s t han t he agr eement  announced by ot her  

est abl i shment s on Sept ember  12,  2002.   Consequent l y,  we begi n 

our  Hal l i e I  anal ysi s by f ocusi ng on what  t he Ci t y di d 

of f i c i al l y  and di r ect l y.  

¶49  The f i r st  f act or  t o consi der  i n t he i mpl i ed r epeal  

anal ysi s i s " t he home r ul e power s of  c i t i es. " 20  Hal l i e I ,  105 

Wi s.  2d at  539.   The Ci t y of  Madi son possesses t he br oad home 

r ul e power s out l i ned by Wi s.  St at .  § 62. 11( 5)  and Ar t i c l e XI ,  

Sect i on 3 of  t he Wi sconsi n Const i t ut i on.   Thi s power  al l ows t he 

Ci t y t o act  f or  t he " heal t h,  saf et y,  and wel f ar e of  t he publ i c, "  

and t o car r y out  i t s pol i cy goal s by " l i cense,  r egul at i on,  

suppr essi on .  .  .  and ot her  necessar y or  conveni ent  means. "   

Wi s.  St at .  § 62. 11( 5) .   These power s ar e subj ect  t o " enact ment s 

of  t he l egi s l at ur e of  st at e- wi de concer n, "  such as ant i t r ust  

l aws.   See Wi s.  Const .  ar t .  XI ,  § 3;  Hal l i e I ,  105 Wi s.  2d at  

540.   However ,  i f  we wer e t o const r ue t he exer c i se of  " gener al  

char t er "  home r ul e power s as const i t ut i onal l y def ect i ve whenever  

t hey deal  wi t h a mat t er  of  st at ewi de concer n,  we woul d r ender  

Wi s.  St at .  § 62. 11( 5)  a nul l i t y .   Hal l i e I ,  105 Wi s.  2d at  540 

                                                 
20 Our  anal ysi s of  t he Hal l i e I  f act or s wi l l  pr oceed i n a 

di f f er ent  or der  ( i . e. ,  f i r st  f act or ,  t hi r d f act or ,  second 
f act or )  f r om t he or der  est abl i shed by t he Hal l i e I  cour t .   Thi s 
r eor der i ng i s i nt ent i onal ,  t o emphasi ze t he i mpact  t hat  t he 
second Hal l i e I  f act or ,  " t he t ype of  conduct  under t aken by a 
c i t y i n a par t i cul ar  i nst ance, "  has on our  ul t i mat e concl usi on.  
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( c i t i ng Wi sconsi n' s Envt l .  Decade,  I nc.  v.  DNR,  85 Wi s.  2d 518,  

533,  271 N. W. 2d 69 ( 1978) ) .   Ther ef or e,  t he Ci t y of  Madi son' s 

home r ul e power s under  Wi s.  St at .  § 62. 11( 5)  al l ow i t  t o pr ovi de 

f or  t he publ i c heal t h,  saf et y,  and wel f ar e by r egul at i ng al cohol  

usi ng " necessar y or  conveni ent  means, "  i ncl udi ng t he means 

empl oyed her e.  

¶50 A muni ci pal i t y may not  di sr egar d t he st at e' s ant i t r ust  

l aws si mpl y because i t  possesses br oad home r ul e aut hor i t y.   At  

t he same t i me,  not  ever y exer ci se of  home r ul e aut hor i t y t hat  

t ends t o r est r ai n t r ade must  pass ant i t r ust  scr ut i ny.   The t ype 

of  act i on may have been except ed f r om ant i t r ust  l aw expl i c i t l y ,  

or  t he act i on——because i t  i s  uni l at er al ——may not  const i t ut e a 

" cont r act ,  combi nat i on .  .  . ,  or  conspi r acy"  i n r est r ai nt  of  

t r ade.   Wi s.  St at .  § 133. 03( 1) .   The non- par t y br i ef  of  t he 

Uni ver si t y of  Wi sconsi n- Madi son di r ect s our  at t ent i on t o Fi sher  

v.  Ci t y of  Ber kel ey,  475 U. S.  260 ( 1986) ,  i n whi ch t he Supr eme 

Cour t  sai d:    

A r est r ai nt  i mposed uni l at er al l y by gover nment  does 
not  become concer t ed act i on wi t hi n t he meani ng of  t he 
[ ant i t r ust ]  st at ut e s i mpl y because i t  has a coer ci ve 
ef f ect  upon par t i es who must  obey t he l aw.  The 
or di nar y r el at i onshi p bet ween t he gover nment  and t hose 
who must  obey i t s r egul at or y commands whet her  t hey 
wi sh t o or  not  i s not  enough t o est abl i sh a 
conspi r acy.  Si mi l ar l y,  t he mer e f act  t hat  al l  
compet i ng [ busi ness]  owner s must  compl y wi t h t he same 
pr ovi s i ons of  t he Or di nance i s  not  enough t o est abl i sh 
a conspi r acy among [ t he busi ness owner s] .  

I d.  at  267.    

¶51 Ther e i s no di sput e t hat  t he Ci t y i mposed " Lut her ' s 

Bl ues condi t i ons"  uni l at er al l y on ei ght  Madi son t aver ns.  
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¶52 Next ,  we t ur n t o an eval uat i on of  t he r egul at i on of  

al cohol  bever ages i n Wi sconsi n t o ascer t ai n t he " gener al  

st at ut or y f r amewor k set  up by t he l egi s l at ur e"  i n t hi s f i el d f or  

pur poses of  t he i mpl i ed r epeal  anal ysi s.   See Hal l i e I ,  105 

Wi s.  2d at  539.    

¶53 We have obser ved t hat  " t he st at es,  under  t he br oad 

sweep of  t he Twent y- f i r st  Amendment ,  ar e endowed wi t h ' somet hi ng 

mor e t han t he nor mal '  pol i ce power  i n r egul at i ng t he sal e of  

l i quor  i n t he i nt er est s of  t he publ i c heal t h,  saf et y,  mor al s,  

and gener al  wel f ar e. "  St at e ex r el .  Gr and Bazaar  Li quor s,  I nc.  

v.  Ci t y of  Mi l waukee,  105 Wi s.  2d 203,  217,  313 N. W. 2d 805 

( 1982)  ( c i t i ng Cal i f or ni a v.  LaRue,  409 U. S.  109,  114 ( 1972) ) .    

¶54 I n Odel ber g v.  Ci t y of  Kenosha,  20 Wi s.  2d 346,  122 

N. W. 2d 435 ( 1963) ,  t hi s cour t  r ei t er at ed t he j ust i f i cat i ons f or  

t he near - pl enar y pol i ce power  t hat  a uni t  of  gover nment  has t o 

r egul at e al cohol  sal es:  

The j ust i f i cat i on f or  t he exer ci se of  t he pol i ce 
power  i n r est r ai ni ng or  pr ohi bi t i ng t he sal e of  
i nt oxi cat i ng l i quor s has been st at ed and r est at ed by 
t he cour t s t i me and agai n.  I t  may be summed up as 
r est i ng upon t he f undament al  pr i nci pl e t hat  soci et y 
has an i nher ent  r i ght  t o pr ot ect  i t sel f ;  t hat  t he 
pr eser vat i on of  l aw and or der  i s par amount  t o t he 
r i ght s of  i ndi v i dual s or  pr oper t y i n manuf act ur i ng or  
sel l i ng i nt oxi cat i ng l i quor s;  t hat  t he sobr i et y,  
heal t h,  peace,  comf or t ,  and happi ness of  soci et y 
demand r easonabl e r egul at i on,  i f  not  ent i r e 
pr ohi bi t i on,  of  t he l i quor  t r af f i c .  Unr est r i ct ed,  i t  
l eads t o dr unkenness,  pover t y,  l awl essness,  v i ce,  and 
cr i me of  al most  ever y descr i pt i on.  Agai nst  t hi s r esul t  
soci et y has t he i nher ent  r i ght  t o pr ot ect  i t sel f ——a 
r i ght  whi ch ant edat es al l  const i t ut i ons and wr i t t en 
l aws——a r i ght  whi ch spr i ngs out  of  t he ver y 
f oundat i ons upon whi ch t he soci al  or gani sm r est s;  a 
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r i ght  whi ch needs no ot her  j ust i f i cat i on f or  i t s 
exi st ence or  exer ci se t han t hat  i t  i s  r easonabl y 
necessar y i n or der  t o pr omot e t he gener al  wel f ar e of  
t he st at e.  

I d.  at  350 ( quot i ng Zodr ow v.  St at e,  154 Wi s.  551,  555,  143 N. W.  

693 ( 1913) ) . 21  To ser ve t hese pol i cy goal s,  t he st at ut or y scheme 

gover ni ng al cohol  i n Wi sconsi n i s per vasi ve,  sweepi ng,  and 

r est r i ct i ve.    

¶55 Chapt er  125 of  t he Wi sconsi n St at ut es r egul at es 

" Al cohol  Bever ages. "   The chapt er ' s st at ement  of  l egi s l at i ve 

i nt ent  " pr ovi des t hi s st at e r egul at or y aut hor i t y over  t he 

pr oduct i on,  st or age,  di st r i but i on,  t r anspor t at i on,  sal e,  and 

consumpt i on of  al cohol  bever ages by and t o i t s c i t i zens,  f or  t he 

benef i t  of  t he publ i c heal t h and wel f ar e and t hi s st at e' s 

economi c st abi l i t y . "   Wi s.  St at .  § 125. 01.   Chapt er  125 cover s 

appr oxi mat el y 34 pages of  t he Wi sconsi n St at ut es.  Thi s shows 

t hat  t he manuf act ur e and sal e of  al cohol  bever ages i s one of  t he 

most  heavi l y r egul at ed t r ades i n our  st at e.   Her e ar e some 

f ami l i ar  exampl es.   

¶56 Per sons under  age 21 cannot  pur chase al cohol .   Wi s.  

St at .  §§ 125. 02( 8m) ,  ( 20m) ,  and 125. 07.   Consequent l y,  an 

under age per son " not  accompani ed by hi s or  her  par ent ,  guar di an 

or  spouse who has at t ai ned t he l egal  dr i nki ng age may not  ent er ,  

knowi ngl y at t empt  t o ent er  or  be on any pr emi ses f or  whi ch a 

l i cense or  per mi t  f or  t he r et ai l  sal e of  al cohol  bever ages has 

                                                 
21 The l engt hy quot e f r om Odel ber g v.  Ci t y of  Kenosha,  20 

Wi s.  2d 346,  122 N. W. 2d 435 ( 1963) ,  appear s at  ¶15 of  t he cour t  
of  appeal s deci s i on i n t hi s case.   Ei chenseer ,  297 Wi s.  2d 495,  
¶15.  
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been i ssued, "  subj ect  t o cer t ai n except i ons.   Wi s.  St at .  

§§ 125. 07( 3) ( a) ;  125. 07( 3) ( a) 1. —14.   An under age per son who 

pr ocur es or  at t empt s t o pr ocur e al cohol ,  possesses or  consumes 

al cohol ,  knowi ngl y ent er s or  at t empt s t o ent er  a l i censed 

pr emi ses,  or  f al sel y r epr esent s hi s age t o r ecei ve al cohol  f r om 

a l i censee or  per mi t t ee,  may be f i ned,  r equi r ed t o compl et e 

communi t y ser vi ce,  or  t empor ar i l y  l ose hi s dr i ver ' s l i cense.   

Wi s.  St at .  §§ 125. 07( 4) ( a) ;  125. 07( 4) ( bs) .   Those who sel l  

l i quor  t o an under age per son or  a per son of  age who i s 

i nt oxi cat ed al so ar e subj ect  t o subst ant i al  f i nes,  or  even 

i mpr i sonment .   Wi s.  St at .  §§ 125. 07( 1) ( b) 2. a. —d. ;  125. 07( 2) .  

¶57 No per son may sel l  al cohol  wi t hout  a l i cense,  

Wi s.  St at .  § 125. 04( 1) ,  and t he st at ut es l i s t  numer ous 

r equi r ement s t o obt ai n such a l i cense.   See 

Wi s.  St at .  § 125. 04( 5) .   Consumpt i on of  al cohol  on pr emi ses open 

t o t he publ i c i s al so pr ohi bi t ed unl ess t he l essee,  owner ,  or  

per son i n char ge of  t he oper at i on possesses a l i cense.   

Wi s.  St at .  § 125. 09( 1) .   Most  l i cense hol der s must  be at  l east  

21 year s ol d,  Wi s.  St at .  § 125. 04( 5) ( a) 3. ,  and successf ul l y 

compl et e a " r esponsi bl e bever age ser ver  t r ai ni ng cour se"  bef or e 

bei ng gr ant ed a l i cense.   Wi s.  St at .  § 125. 04( 5) ( a) 5.  

¶58 Si gni f i cant l y,  some of  t he st at e' s vast  power  t o 

r egul at e al cohol  has been del egat ed t o muni ci pal i t i es.   

Muni ci pal  aut hor i t y t o r egul at e al cohol  sal es and consumpt i on,  

i ncl udi ng l i cens i ng,  i s out l i ned i n sever al  sect i ons of  Wi s.  

St at .  ch.  125.   Gener al  muni ci pal  aut hor i t y t o r egul at e al cohol  

i s  out l i ned i n Wi s.  St at .  § 125. 10( 1) :  
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( 1)  Aut hor i zat i on.  Any muni ci pal i t y may enact  
r egul at i ons i ncor por at i ng any par t  of  t hi s chapt er  and 
may pr escr i be addi t i onal  r egul at i ons f or  t he sal e of  
al cohol  bever ages,  not  i n conf l i c t  wi t h t hi s chapt er .  
The muni ci pal i t y may pr escr i be f or f ei t ur es or  l i cense 
suspensi on or  r evocat i on f or  v i ol at i ons of  any such 
r egul at i ons.  Regul at i ons pr ovi di ng f or f ei t ur es or  
l i cense suspensi on or  r evocat i on must  be adopt ed by 
or di nance.   ( Emphasi s added. )  

¶59 Li censi ng t he sal e of  al cohol  bever ages i s t he 

excl usi ve pr ovi nce of  muni ci pal i t i es,  so l ong as i t  does not  

conf l i c t  wi t h st at e st andar ds.  

¶60 Li censi ng i s t he pr i mar y t ool  avai l abl e t o 

muni ci pal i t i es t o r egul at e al cohol  sal es and consumpt i on.   Most  

not abl y,  any muni ci pal i t y may put  t o a vot e " whet her  t he 

muni ci pal i t y shal l  i ssue r et ai l  l i censes f or  t he sal e of  

f er ment ed mal t  bever ages or  i nt oxi cat i ng l i quor [ . ] "   

Wi s.  St at .  § 125. 05( 1) .   I n ot her  wor ds,  muni ci pal i t i es have t he 

r i ght  t o ban al cohol  sal es wi t hi n t hei r  bor der s.   See Johnson v.  

Town Bd.  of  Wyocena,  239 Wi s.  461,  465,  1 N. W. 2d 796 ( 1942) . 22  

I f  a muni ci pal i t y chooses t o i ssue l i censes,  i t  " may gr ant  and 

i ssue ' Cl ass A'  and ' Cl ass B'  l i censes f or  r et ai l  sal es of  

                                                 
22 A case i n poi nt  i s  t he Vi l l age of  Ephr ai m i n Door  Count y.   

Ephr ai m i s t he onl y muni ci pal i t y i n Wi sconsi n t hat  has chosen t o 
go " dr y" ——al cohol  i s  not  al l owed t o be sol d i n t he Vi l l age.   A 
st at ement  f r om t he Vi l l age' s websi t e pr oudl y pr ocl ai ms:   

We' r e t he onl y communi t y i n al l  of  Wi sconsi n t hat  i s  
dr y.   Ther e have been t wo r ef er endums t o ask t he 
c i t i zens i f  t hey want ed l i quor  al l owed t o be sol d 
wi t hi n t he Vi l l age——i n 1934 and i n 1992——59% vot ed no 
i n 1934,  74% vot ed no i n 1992.   Ephr ai m r emai ns dr y.    

A Br i ef  Hi st or y of  Ephr ai m,  ht t p: / / www. ephr ai m-
wi sconsi n. com/ ephr ai m/ ephr ai m+hi st or y/ def aul t . asp ( l ast  v i s i t ed 
Apr .  29,  2008) .  
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i nt oxi cat i ng l i quor ,  and ' Cl ass C'  l i censes f or  r et ai l  sal es of  

wi ne,  f r om pr emi ses wi t hi n t he muni ci pal i t y t o per sons ent i t l ed 

t o a l i cense under  t hi s chapt er  as t he i ssui ng muni ci pal  

gover ni ng body deems pr oper [ . ] "  Wi s.  St at .  § 125. 51( 1) ( a)  

( emphasi s added) .    

¶61 Al cohol  sal es l i censes ar e i ssued on an annual  basi s 

by t he muni ci pal i t y;  t hey ar e consi der ed pr i v i l eges r at her  t han 

vest ed pr oper t y r i ght s.   See St at e ex r el .  Ruf f al o v.  Common 

Counci l  of  Ci t y of  Kenosha,  38 Wi s.  2d 518,  523,  157 N. W. 2d 568 

( 1968) .   Bot h " Cl ass A"  and " Cl ass B"  l i censes may be r evoked by 

t he muni ci pal i t y i f  t he t er ms of  t he l i cense ar e not  honor ed.   

Wi s.  St at .  §§ 125. 25( 3) ,  125. 26( 3) .    

¶62 Some " Cl ass B"  r et ai l  l i censes ar e l i mi t ed i n number ——

a quot a has been pl aced on t hei r  i ssuance by t he l egi s l at ur e.   

Wi s.  St at .  § 125. 51( 4) .   Thi s i s ant i compet i t i ve.  

¶63 " Cl ass B"  sel l er s ar e not  per mi t t ed t o r emai n open 

bet ween t he hour s of  2 a. m.  t o 6 a. m.  dur i ng weekni ght s and 2: 30 

a. m.  t o 6 a. m.  on Sat ur day and Sunday ni ght s,  subj ect  t o cer t ai n 

except i ons.   Wi s.  St at .  §§ 125. 32( 3) ;  125. 68( 4) ( c) .   Thi s i s  

ant i compet i t i ve.  

¶64 Al cohol  may not  be sol d by " Cl ass A"  r et ai l er s af t er  9 

p. m.  and bef or e 8 a. m.   Wi s.  St at .  § 126. 68( 4) ( b) .   Thi s i s 

ant i compet i t i ve.  

¶65 The pr ecedi ng anal ysi s descr i bes onl y a f ew of  t he 

many r egul at i ons i n Wi s.  St at .  ch.  125.   The l egi s l at ur e' s 

r egul at or y scheme i n t hi s f i el d does not  i nt end or  per mi t  

unbr i dl ed compet i t i on.   I n f act ,  t he r egul at or y scheme i n pl ace 



No.   2005AP1063 

36 
 

i s over t l y ant i compet i t i ve and i nt ent i onal l y gi ves 

muni ci pal i t i es l eeway t o pl ace si gni f i cant  bar r i er s i n t he way 

of  al cohol  sal es and consumpt i on.  

¶66 We agr ee wi t h t he cour t  of  appeal s '  concl usi on t hat  

Wi s.  St at .  ch.  125 " cont empl at es——and expr essl y di r ect s——t hat  

r egul at i on i s t o super sede compet i t i on i n t he r et ai l  sal e of  

al cohol  bever ages i n Wi sconsi n. "   Ei chenseer ,  297 Wi s.  2d 495,  

¶15.   Unl i ke t he st at ut es i n AMT,  t he r egul at or y scheme i n 

quest i on her e i ndi cat es a l egi s l at i ve i nt ent  t o make st at e 

ant i t r ust  l aw " not  appl i cabl e .  .  .  by aut hor i z i ng cont r ar y or  

i nconsi st ent  conduct "  by t he Ci t y.   See AMT,  154 Wi s.  2d at  148.   

Wi t hi n r eason,  muni ci pal i t i es have br oad st at ut or y aut hor i t y t o 

pr escr i be or  or chest r at e ant i compet i t i ve r egul at i on i n t he sal e 

and consumpt i on of  al cohol  i f  t hat  r egul at i on ser ves an 

i mpor t ant  publ i c  i nt er est .   The st at ut or y l i cens i ng scheme gi ves 

muni ci pal i t i es t he power  t o do what  t he Ci t y di d i n t hi s case——

i mpose ant i compet i t i ve " Lut her ' s Bl ues condi t i ons"  on new 

l i censes and l i cense r enewal s as a means of  di scour agi ng over -

consumpt i on.   See Wi s.  St at .  § 125. 51( 1) ( a)  ( " Ever y muni ci pal  

gover ni ng body may gr ant  and i ssue ' Cl ass A'  and ' Cl ass B'  

l i censes f or  r et ai l  sal es of  i nt oxi cat i ng l i quor  .  .  .  f r om 

pr emi ses wi t hi n t he muni ci pal i t y t o per sons ent i t l ed t o a 

l i cense under  t hi s chapt er  as t he i ssui ng muni ci pal  gover ni ng 

body deems pr oper " ) .  

¶67 Thi s br i ngs us t o t he t hi r d and f i nal  Hal l i e I  f act or ,  

" t he t ype of  conduct  under t aken by a c i t y i n a par t i cul ar  

i nst ance. "   Hal l i e I ,  105 Wi s.  2d at  539.   The Ci t y was 
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concer ned about  bi nge dr i nki ng by st udent s  and ot her s at  

est abl i shment s near  t he Uni ver si t y of  Wi sconsi n campus.   I t  was 

concer ned i n gener al  because bi nge dr i nki ng and over - consumpt i on 

wer e cr eat i ng l i f e- t hr eat eni ng condi t i ons f or  some dr i nker s,  as 

wel l  as vandal i sm,  di sor der ,  and sexual  assaul t  af f ect i ng 

i nnocent  t hi r d par t i es.   The Ci t y was al so concer ned about  t he 

expensi ve pol i ce ser vi ces i t  was r equi r ed t o pr ovi de.    

¶68 The Ci t y bel i eved t hat  " Lut her ' s Bl ues condi t i ons"  

l i mi t i ng dr i nk speci al s woul d r espond t o pot ent i al  bi nge 

dr i nki ng at  speci f i c  l i censed est abl i shment s,  and i t  i mposed 

t hose condi t i ons on at  l east  ei ght  Madi son t aver ns.   The Ci t y ' s 

act i ons al so ser ved as war ni ng t o ot her  t aver ns.  

¶69 The Ci t y ' s i mposi t i on of  condi t i ons on t aver ns i t  

l i censed was commonpl ace;  i t s i mposi t i on of  " Lut her ' s Bl ues 

condi t i ons"  on ei ght  t aver ns was an of f i c i al  exer ci se of  

l egi s l at i ve j udgment  by t he Common Counci l .   I nval i dat i ng t he 

Ci t y ' s act i on on ant i t r ust  gr ounds woul d sever el y under mi ne a 

muni ci pal i t y ' s aut hor i t y t o r egul at e t he sal e of  al cohol  

bever ages wi t hi n i t s bor der s and r epr esent  a sea change i n 

Wi sconsi n l aw.  

¶70 To sum up,  i nsof ar  as t he Ci t y i s concer ned,  we 

bel i eve t he Ci t y ' s act i on i n i mposi ng " Lut her ' s Bl ues 

condi t i ons"  on ei ght  t aver n l i censees i s i mmune f r om ant i t r ust  

l i abi l i t y  under  t he i mpl i ed r epeal  doct r i ne of  Hal l i e I .  

¶71 We acknowl edge t hat  t he i ssue i n t hi s case i s not  

whet her  t he Ci t y i s i mmune f or  i t s act i ons but  whet her  t he 

def endant s ar e i mmune f or  t hei r  " vol unt ar y"  agr eement  t o 
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el i mi nat e al cohol  dr i nk speci al s  i n t hei r  est abl i shment s af t er  8 

p. m.  on Fr i day and Sat ur day ni ght s.   I n r eal i t y,  we must  

det er mi ne whet her  pr i vat e par t i es ar e el i gi bl e f or  ant i t r ust  

i mmuni t y when t hey act  i n concer t ,  i n an ant i compet i t i ve manner ,  

i n di r ect  r esponse t o pr essur e bor der i ng on compul si on f r om a 

muni ci pal i t y wi t h t he power  t o condi t i on or  non- r enew t hei r  

l i censes.  

¶72 As not ed above,  t he mat er i al  f act s ar e not  i n di sput e.   

I n her  compr ehensi ve,  wel l - r easoned deci s i on,  Ci r cui t  Judge 

Angel a Bar t el l  f ound t hat  t he evi dence was over whel mi ng t hat  t he 

pr essur e on campus bar  owner s f r om t he Ci t y and Uni ver si t y 

of f i c i al s was " enor mous. "   The l ongt i me chai r  of  t he ALRC 

t hr eat ened t hat  t he Ci t y woul d enact  a c i t ywi de ban on dr i nk 

speci al s i f  t he bar  owner s di d not  " pol i ce t hemsel ves, "  " c l ean 

up t hei r  act s, "  and devi se a sol ut i on t o t he Ci t y ' s concer ns.   

" I n t hi s cont ext ,  t he Ci t y,  by i t s dul y aut hor i zed ALRC 

r epr esent at i ve,  uni l at er al l y deci ded t hat  t he bar  owner s shoul d 

vol unt ar i l y  ban dr i nk speci al s at  l east  on weekends. "   Af t er  t he 

bar  owner s acceded t o t he Ci t y ' s demands,  t he ALRC t ook no 

f ur t her  act i on t o ban dr i nk speci al s by or di nance,  

" unequi vocal l y showi ng i t s appr oval  and r at i f i cat i on of  t he 

negot i at ed vol unt ar y ban. "   " But  f or "  t he i nt ense demands of  t he 

Ci t y t hr ough i t s  ALRC,  t her e woul d have been no vol unt ar y ban on 

weekend dr i nk speci al s by campus bar  owner s.   See ¶27,  above.  

¶73 The ci r cui t  cour t ' s  f act ual  f i ndi ngs ar e not  c l ear l y 

er r oneous.   On t he cont r ar y,  t hey appear  t o be i nescapabl e.   The 

quest i on r emai ni ng i s whet her  pr i vat e t aver n keeper s acqui r e t he 
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i mmuni t y f r om ant i t r ust  enf or cement  t hat  a muni ci pal i t y woul d 

enj oy because of  t he Ci t y ' s  i nt ense i nvol vement  i n t hese 

ci r cumst ances.  

¶74 The cour t  of  appeal s t ur ned t o f eder al  pr ecedent s 

di scussi ng t he " st at e act i on"  doct r i ne t o hel p answer  t hi s  

quest i on. 23  Ei chenseer ,  297 Wi s.  2d 495,  ¶19.   Feder al  

pr ecedent s ar e of t en i nst r uct i ve and per suasi ve i n anal yzi ng 

Wi sconsi n ant i t r ust  l aw.   Conl ey Publ ' g Gr oup Lt d.  v.  Jour nal  

Commc' ns,  I nc. ,  2003 WI  119,  ¶17,  265 Wi s.  2d 128,  665 

N. W. 2d 879;  AMT,  154 Wi s.  2d at  152- 53.    

¶75 The f eder al  " st at e act i on"  ant i t r ust  i mmuni t y doct r i ne 

or i gi nat ed i n Par ker  v.  Br own,  317 U. S.  341 ( 1943) .   Par ker  

est abl i shed an exempt i on f r om f eder al  ant i t r ust  l aw f or  " st at e 

act i on or  of f i c i al  act i on di r ect ed by a st at e. "   I d.  at  351.   I n 

t hi s ear l y deci s i on,  t he Cour t  added a caveat  t hat  " a st at e does  

not  gi ve i mmuni t y t o t hose who vi ol at e t he Sher man Act  by 

aut hor i z i ng t hem t o v i ol at e i t ,  or  by decl ar i ng t hat  t hei r  

                                                 
23 See Par ker  v.  Br own,  317 U. S.  341 ( 1943) .   As t he cour t  

of  appeal s not ed,  t he concept ual  under pi nni ngs of  t he f eder al  
" st at e act i on"  doct r i ne di f f er  f r om t hose of  t he i mpl i ed r epeal  
doct r i ne.   Ei chenseer ,  297 Wi s.  2d 495,  ¶19 n. 9.   

We have pr evi ousl y st at ed t hat  Wi s.  St at .  § 133. 01 was 
i nt ended as a r eenact ment  of  t he f i r st  t wo sect i ons of  t he 
f eder al  Sher man Ant i t r ust  Act  of  1890,  15 U. S. C.  §§ 1 and 2.   
See Conl ey Publ ' g Gr oup Lt d.  v.  Jour nal  Commc' ns,  I nc. ,  2003 WI  
119,  ¶18,  265 Wi s.  2d 128,  665 N. W. 2d 879 ( c i t at i on omi t t ed) .   
The quest i on of  what  act s const i t ut e a combi nat i on or  conspi r acy 
i n r est r ai nt  of  t r ade under  t he Sher man Act  i s cont r ol l ed by 
f eder al  cour t  deci s i ons.   Feder al  deci s i ons const r ui ng f eder al  
exempt i ons under  t he Sher man Act  ar e t hus per suasi ve aut hor i t y  
i n const r ui ng st at e exempt i ons under  Wi sconsi n ant i t r ust  l aw.    
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act i on i s l awf ul . "   I d.  ( c i t i ng Nor t her n Sec.  Co.  v.  Uni t ed 

St at es,  193 U. S.  197,  332,  344- 347 ( 1904) ) .  

¶76 I n t i me,  however ,  t he Cour t  r evi sed i t s posi t i on.   I n  

Sout her n Mot or  Car r i er s Rat e Conf er ence,  I nc.  v.  Uni t ed St at es,  

471 U. S.  48 ( 1985) ,  t he Cour t  st at ed:    

Al t hough Par ker  i nvol ved an act i on agai nst  a 
st at e of f i c i al ,  t he Cour t ' s  r easoni ng ext ends t o sui t s 
agai nst  pr i vat e par t i es.   The Par ker  deci s i on was 
pr emi sed on t he assumpt i on t hat  Congr ess .  .  .  di d not  
i nt end t o compr omi se t he St at es'  abi l i t y  t o r egul at e 
t hei r  domest i c commer ce.   I f  Par ker  i mmuni t y  wer e 
l i mi t ed t o t he act i ons of  publ i c of f i c i al s,  t hi s 
assumed congr essi onal  pur pose woul d be f r ust r at ed,  f or  
a St at e woul d be unabl e t o i mpl ement  pr ogr ams t hat  
r est r ai n compet i t i on among pr i vat e par t i es.   A 
pl ai nt i f f  coul d f r ust r at e any such pr ogr am mer el y by 
f i l i ng sui t  agai nst  t he r egul at ed pr i vat e par t i es,  
r at her  t han t he st at e of f i c i al s who i mpl ement  t he 
pl an.  We decl i ne t o r educe Par ker ' s hol di ng t o a 
f or mal i sm .  .  .   

I d.  at  56- 57 ( f oot not e omi t t ed) .  

¶77 Town of  Hal l i e v.  Ci t y of  Eau Cl ai r e,  471 U. S.  34 

( 1985)  ( Hal l i e I I )  was deci ded t he same day as Sout her n Mot or  

Car r i er s.   I n t he cour se of  def i ni ng when l ocal  muni ci pal i t i es 

ar e exempt  f r om f eder al  ant i t r ust  l aw,  t he Hal l i e I I  Cour t  

obser ved t hat  " [ w] her e a pr i vat e par t y i s engagi ng 

i n .  .  .  ant i compet i t i ve act i v i t y,  t her e i s a r eal  danger  t hat  

he i s act i ng t o f ur t her  hi s own i nt er est s,  r at her  t han t he 

gover nment al  i nt er est s of  t he St at e. "   Hal l i e I I ,  471 U. S.  at  

47.   To addr ess t hi s concer n,  t he Cour t  has est abl i shed a t wo-

pr ong t est  t o det er mi ne whet her  " st at e act i on"  ant i t r ust  

i mmuni t y ext ends t o t he act i ons of  pr i vat e par t i es:  " Fi r st ,  t he 

chal l enged r est r ai nt  must  be ' one cl ear l y ar t i cul at ed and 
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af f i r mat i vel y expr essed as st at e pol i cy. '   Second,  t he St at e 

must  super vi se act i vel y any pr i vat e ant i compet i t i ve conduct . "   

Sout her n Mot or  Car r i er s,  471 U. S.  at  57 ( c i t i ng Mi dcal ,  445 U. S.  

at  105 and quot i ng Ci t y of  Laf ayet t e,  La.  v.  Loui s i ana Power  & 

Li ght  Co. ,  435 U. S.  389,  410 ( 1978) ) .  Thi s t wo- pr ong t est  i s  

used t o det er mi ne whet her  pr i vat e act i on,  c l osel y l i nked t o 

gover nment  act i on,  shoul d be pr ot ect ed f r om ant i t r ust  l aw,  

i nasmuch as t he success of  an ant i t r ust  act i on shoul d " depend 

upon t he nat ur e of  t he act i v i t y chal l enged,  r at her  t han on t he 

i dent i t y of  t he def endant . "   See Sout her n Mot or  Car r i er s,  471 

U. S.  at  58- 59 ( c i t at i ons omi t t ed) .  

¶78 The i nst ant  case does not  i nvol ve " st at e act i on, "  and 

t echni cal l y i t  does not  i nvol ve muni ci pal  act i on.   But  we t hi nk 

i t  makes sense t o appl y t he Sout her n Mot or  Car r i er s anal ysi s——

f i r st  adopt ed i n Mi dcal  and Ci t y of  Laf ayet t e——t o our  t hi r d 

Hal l i e I  f act or  ( " t he t ype of  conduct  under t aken by a c i t y i n a 

par t i cul ar  i nst ance, "   Hal l i e I ,  105 Wi s.  2d at  539)  t o 

det er mi ne whet her  t he Ci t y ' s i mmuni t y ext ends t o t he def endant s.  

¶79 Wi t h r egar d t o t he " c l ear  ar t i cul at i on"  t est ,  st at e 

l aw empower s muni ci pal i t i es t o " pr escr i be addi t i onal  r egul at i ons 

f or  t he sal e of  al cohol  bever ages,  not  i n conf l i c t  wi t h [ Chapt er  

125] . "   Wi s.  St at .  § 125. 10( 1) .   The i mposi t i on of  " Lut her ' s 

Bl ues condi t i ons"  on ei ght  l i censees i s an exer ci se of  t hi s 

power .   As one aut hor i t y not es,  " [ a]  st at e pol i cy t o di spl ace 

compet i t i on can be i nf er r ed i f  t he chal l enged r est r ai nt  i s  a 

f or eseeabl e consequence of  t he muni ci pal i t y ' s engagi ng i n st at e–

aut hor i zed act i v i t i es,  or  i f  t he st at ut or y pr ovi s i on empower i ng 
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t he muni ci pal i t y ' s act i on pl ai nl y shows t hat  t he l egi s l at ur e 

cont empl at ed t he ki nd of  act i on compl ai ned of . "  Mel i ssa K.  

St ul l ,  Annot at i on,  What  const i t ut es " st at e act i on"  r ender i ng 

publ i c of f i c i al ' s  par t i c i pat i on i n pr i vat e ant i t r ust  act i v i t y 

i mmune f r om appl i cat i on of  f eder al  ant i t r ust  l aws,  109 A. L. R.  

Fed.  758 ( 1992) .   See al so Ci t y of  Col umbi a v.  Omni  Out door  

Adver . ,  I nc. ,  499 U. S.  365,  372- 73 ( 1991)  ( obser vi ng t hat  t he 

pur pose of  t he zoni ng r egul at i on i n quest i on was t o di spl ace 

unf et t er ed busi ness f r eedom i n a manner  t hat  r egul ar l y had t he 

ef f ect  of  pr event i ng nor mal  act s of  compet i t i on) ;  Hal l i e I I ,  471 

U. S.  at  42 ( not i ng t hat  ant i compet i t i ve ef f ect s woul d l ogi cal l y 

f ol l ow f r om st at ut es aut hor i z i ng a c i t y t o r ef use t o pr ovi de 

sewage ser vi ces t o unannexed ar eas) .  

¶80 " Lut her ' s Bl ues condi t i ons"  r epr esent ed t he 

Uni ver si t y ' s goal  f or  campus t aver ns.   " Lut her ' s Bl ues 

condi t i ons"  wer e f or mal l y r ecei ved by t he ALRC on May 21,  2002.   

The ALRC' s r epor t  r ecommendi ng " Lut her ' s Bl ues condi t i ons"  was 

subsequent l y " accept ed"  by t he Madi son Common Counci l .   The ALRC 

dr af t ed an or di nance i mposi ng on al l  t aver ns t he condi t i ons t hat  

t he counci l  had i mposed on ei ght  t aver ns,  and i t  r epeat edl y 

t hr eat ened t o push f or  t he enact ment  of  t hat  or di nance.   The 

r ecor d bef or e us i s ber ef t  of  evi dence t hat  Al der  Br uer  and 

Al der  Ver veer  wer e r ogue r egul at or s act i ng wi t hout  t he appr oval  

of  t he Counci l  and t he Mayor .   We t hi nk t he " c l ear l y ar t i cul at ed 

pol i cy"  pr ong has been sat i sf i ed because t he def endant s '  

agr eement  was a scal ed- down ver si on of  t he " Lut her ' s Bl ues 

condi t i ons, "  f i r st  demanded,  t hen r at i f i ed,  by t he ALRC Chai r .    
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¶81 Wi t h r egar d t o t he second pr ong of  t he Mi dcal / Sout her n 

Mot or  Car r i er s t est ,  t he Cour t  has st at ed t hat  " t he act i ve st at e 

super vi s i on r equi r ement  shoul d not  be i mposed i n cases i n whi ch 

t he act or  i s a muni ci pal i t y. "   Hal l i e I I ,  471 U. S.  at  46.   Thus,  

t he " basi c quest i on i n ant i t r ust  cases t hat  i nvol ve muni ci pal  

and pr i vat e act or s i s whet her  t he muni ci pal i t y or  t he r egul at ed 

par t y made t he ef f ect i ve dec i s i on t hat  r esul t ed i n t he 

chal l enged ant i compet i t i ve conduct . "   Mi ch.  Payt el  Joi nt  Vent ur e 

v.  Ci t y of  Det r oi t ,  287 F. 3d 527,  537- 38 ( 6t h Ci r .  2002) .   See 

al so Var t an v.  Har r i st own Dev.  Cor p. ,  661 F. Supp.  596,  604 ( M. D.  

Pa.  1987)  ( " The cr uci al  quest i on [ i s ]  whi ch ent i t y [ i s ]  t he 

ef f ect i ve deci s i onmaker . " ) ,  af f ' d,  838 F. 2d 1208 ( 3d Ci r .  1988) ;  

Ci t y Commc' ns,  I nc.  v.  Ci t y of  Det r oi t ,  660 F. Supp.  932,  935 

( E. D.  Mi ch.  1987) ,  af f ' d,  888 F. 2d 1081 ( 1988) .  " Act i ve 

encour agement "  i s al so v i ewed as a hal l mar k of  whet her  a pr i vat e 

par t y was " super vi sed"  by t he muni ci pal i t y f or  pur poses of  

ant i t r ust  i mmuni t y.   See Ci ne 42nd St .  Theat er  Cor p.  v.  

Neder l ander  Or g. ,  790 F. 2d 1032,  1048 ( 2d Ci r .  1986) .    

¶82 I n t hi s case,  t he Ci t y was t he ef f ect i ve deci s i on 

maker  wi t h r egar d t o t he def endant s '  agr eement  t o el i mi nat e 

dr i nk speci al s on Fr i day and Sat ur day ni ght s af t er  8 p. m.   I t  i s  

undi sput ed t hat  t he def endant s ent er ed i nt o t hei r  agr eement  as a 

di r ect  r esponse t o t he Ci t y ' s  i ncr easi ng r egul at or y pr essur e.   

Wi t hout  t hi s pr essur e,  t he def endant s woul d have had no 

mot i vat i on t o vol unt ar i l y  ban weekend dr i nk speci al s af t er  

8 p. m.   As t he ci r cui t  cour t  cor r ect l y not ed,  t he Ci t y ' s 
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act i ons,  t hr ough Al der  Br uer ,  wer e t he " but  f or "  cause of  t he 

vol unt ar y ban.  

¶83 The pl ai nt i f f s al l ege t hat  t he def endant s ent er ed i nt o 

an agr eement  t o vol unt ar i l y  end al l  dr i nk speci al s on Fr i day and 

Sat ur day ni ght s af t er  8 p. m.  " f or  t he expr ess pur pose of  

i ncr easi ng pr i ces i n or der  t o r educe out put  ( i . e. ,  

consumpt i on) . "   At  t hi s poi nt ,  we must  accept  t hat  al l egat i on as 

t r ue.   However ,  i t  shoul d be obvi ous t hat  t he pur pose st at ed i n 

t he compl ai nt  i s  a pur pose t hat  woul d be sought  pr i mar i l y by t he 

Ci t y and t he Uni ver si t y,  not  t he def endant s.   The def endant s 

woul d have under st ood t hat  i f  dr i nk speci al s wer e an ef f ect i ve 

way t o mar ket  t hei r  t aver ns,  t hey woul d be pl aci ng t hemsel ves at  

a compet i t i ve di sadvant age wi t h t hose Madi son t aver ns t hat  wer e 

not  l i mi t i ng weekend dr i nk speci al s. 24 

¶84 " Act i ve super vi s i on"  can be i nt er pr et ed i n a mor e 

convent i onal  way:   t he degr ee of  moni t or i ng by t he Ci t y.   The 24 

def endant  t aver ns ar e r evi ewed annual l y f or  l i cense r enewal .   

The or di nance est abl i shi ng t he ALRC pr ovi des t hat  t he ALRC has 

t he r esponsi bi l i t y  and dut y t o v i ew t he t r i enni al  " Al cohol  

Li cense Pr obl em Repor t "  submi t t ed by t he Chi ef  of  Pol i ce and may 

                                                 
24 Af t er  t he c i r cui t  cour t  di smi ssed t he pl ai nt i f f s '  sui t ,  

Al der  Mi ke Ver veer  comment ed t hat  i f  t he r esul t  had been 
di f f er ent ,  campus t aver ns woul d have f aced " seven- day- a- week 
dr i nk- speci al  bans. "   He added:  " Thi s [ l awsui t ]  al r eady af f ect ed 
t hei r  l i vel i hoods,  and i f  i t  had been successf ul ,  a l ot  of  ' Ma 
and Pa'  oper at i ons woul d have gone out  of  busi ness. "   Megan 
Cost el l o,  Judge di smi sses dr i nk speci al  sui t ,  The Badger  Her al d,  
Apr .  8,  2005,  avai l abl e at  
ht t p: / / badger her al d. com/ news/ 2005/ 04/ 08/ j udge_di smi sses_dr i n. php 
( l ast  v i s i t ed Apr .  29,  2008) .  
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conduct  addi t i onal  r evi ew of  pr obl ems r epor t ed wi t h t he l i censes 

af f ect ed.   Ei chenseer ,  297 Wi s.  2d 495,  ¶3 n. 4.   The Uni ver si t y 

submi t s per i odi c  r epor t s t o t he ALRC wi t h t he r esul t s of  i t s  own 

moni t or i ng of  t he campus bar  scene.  

¶85 I n shor t ,  we t hi nk t he act i ve super vi s i on pr ong has 

been sat i sf i ed.  

¶86 The undi sput ed f act s suggest  t hat  t he Ci t y compel l ed 

t he def endant s '  act i ons t hr ough t hr eat  and coer c i on.   The f act s 

suggest  t hat  t he Ci t y t her eaf t er  appr oved t he def endant s '  

act i ons.   The f act s suggest  t hat  t he Ci t y i s c l osel y moni t or i ng 

t he def endant s '  act i ons and woul d not  t ol er at e an end t o t hose 

act i ons.    

¶87 " [ A]  pr i vat e par t y shoul d not  be i nduced 

t o .  .  .  compl y wi t h r egul at or y r egi mes at  t he r i sk t hat  l at er  

i nval i di t y of  t hose .  .  .  r egi mes wi l l  l eave t he par t [ y ' s]  

act i ve compl i ance naked t o ant i t r ust  scr ut i ny as i f  t her e had 

been no of f i c i al  act i on. "   Ant i t r ust  Law,  supr a,  ¶228d,  at  222.   

Fur t her mor e,  " wher e t he pr i vat e def endant  had no di scr et i on but  

t o obey t he [ r egul at i on]  or  chal l enge i t  i n cour t ,  one can 

r i ght f ul l y  say t hat  t he cause of  t he pl ai nt i f f s '  i nj ur i es i s not  

t he def endant ' s act  but  t he gover nment ' s compul si on. "   I d.  at  

223.   The Ci t y was t he ef f ect i ve deci s i on maker  wi t h r egar d t o 

t he al l eged ant i compet i t i ve act i ons at  i ssue and has act i vel y 

super vi sed t hem;  t her ef or e,  i t s  i mmuni t y shoul d ext end t o t he 

def endant s.   See Mi ch.  Payt el ,  287 F. 3d at  537- 38;  Ci t y 

Commc' ns,  I nc. ,  660 F. Supp.  at  935.  
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¶88 As we l ook at  t he " conduct  under t aken .  .  .  i n a 

par t i cul ar  i nst ance, "  we not e t hat  nei t her  t he Ci t y nor  t he 

def endant s i s di r ect l y set t i ng t he pr i ce of  al cohol  bever ages i n 

t he campus ar ea.   The def endant s may compet e wi t h each ot her  and 

must  compet e wi t h ot her  t aver ns i n t he Ci t y——on over al l  pr i ce.   

Ther e i s no ef f or t  by anyone t o al l ocat e mar ket s or  mar ket  

shar e.   Ther e ar e many,  many opt i ons avai l abl e t o consumer s who 

r espond sol el y t o pr i ce.   We ar e i nf l uenced i n t hi s deci s i on by 

t he i next r i cabl e l i nk bet ween t he Ci t y ' s obj ect i ves and t he 

def endant s '  act i ons,  as wel l  as t he t r anspar ency of  t hi s l i nk.   

The cause and ef f ect  r el at i onshi p bet ween t he Ci t y ' s t hr eat s and 

t he def endant s '  r esponse t o t hose t hr eat s set s t hi s case apar t  

f r om most  cases we ar e l i kel y t o see.    

¶89 Accor di ngl y,  we concl ude t hat  Hal l i e I  shoul d be 

ext ended t o r ecogni ze t hat  t he act i ons of  t he def endant s,  under  

t he i nt ense pr essur e of  t he Ci t y,  wer e i nt ended by t he 

l egi s l at ur e t o be i mmune f r om ant i t r ust  l i abi l i t y  when t he 

l egi s l at ur e gr ant ed muni ci pal i t i es br oad aut hor i t y t o r egul at e 

t he sal e and consumpt i on of  al cohol  bever ages.   To concl ude 

ot her wi se woul d enshr i ne t heor y over  pr act i cal  r eal i t y.  

B.  Noer r - Penni ngt on Doct r i ne I mmuni t y and t he Local  Gover nment  

Ant i t r ust  Act  

¶90 The def endant s al so ar gue t hat  t hei r  chal l enged 

act i ons i n per suadi ng t he Ci t y not  t o enact  an or di nance banni ng 

dr i nk speci al s seven days per  week wer e ef f or t s t o i nf l uence 

publ i c of f i c i al s  and t her ef or e i mmune f r om pl ai nt i f f s '  ant i t r ust  
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c l ai ms under  t he Noer r - Penni ngt on gover nment  pet i t i oni ng 

doct r i ne.  

¶91 The Noer r - Penni ngt on doct r i ne est abl i shes a means of  

pr ot ect i ng t he Fi r st  Amendment  r i ght s of  pr i vat e par t i es t o 

pet i t i on gover nment  i n t he f ace of  ant i t r ust  l aw.   I n East er n 

Rai l r oad Pr esi dent s Conf er ence v.  Noer r  Mot or  Fr ei ght ,  365 U. S.  

127 ( 1961) ,  t he Uni t ed St at es Supr eme Cour t  hel d t hat  r ai l r oad 

oper at or s wer e i mmune f r om l i abi l i t y  f or  a f eder al  ant i t r ust  

c l ai m br ought  by t r ucker s because ant i t r ust  l aws wer e never  

i nt ended t o i nt er f er e wi t h t he or di nar y pol i t i cal  pr ocess.   I d.  

at  135- 37.   The r ai l r oads had al l egedl y pet i t i oned st at e 

gover nment  of f i c i al s t hr ough " a publ i c i t y campai gn agai nst  t he 

t r ucker s desi gned t o f ost er  t he adopt i on and r et ent i on of  l aws 

and l aw enf or cement  pr act i ces dest r uct i ve of  t he t r ucki ng 

busi ness,  t o cr eat e an at mospher e of  di st ast e f or  t he t r ucker s 

among t he gener al  publ i c,  and t o i mpai r  t he r el at i onshi ps 

exi st i ng bet ween t he t r ucker s and t hei r  cust omer s. "   I d.  at  129.   

The Cour t  hel d t hat  t he r ai l r oads wer e i mmune f r om f eder al  

ant i t r ust  l aw because such l aw " does not  pr ohi bi t  t wo or  mor e 

per sons f r om associ at i ng t oget her  i n an at t empt  t o per suade t he 

l egi s l at ur e or  t he execut i ve t o t ake par t i cul ar  act i on wi t h 

r espect  t o a l aw t hat  woul d pr oduce a r est r ai nt  or  a monopol y. "   

I d.  at  136.    

¶92 Four  year s l at er ,  i n Uni t ed Mi ne Wor ker s v.  

Penni ngt on,  381 U. S.  657 ( 1965) ,  t he Cour t  r ei t er at ed i t s Noer r  

deci s i on and hel d t hat  " [ j ] oi nt  ef f or t s t o i nf l uence publ i c 

of f i c i al s do not  v i ol at e t he ant i t r ust  l aws even t hough i nt ended 
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t o el i mi nat e compet i t i on.  Such conduct  i s not  i l l egal ,  ei t her  

st andi ng al one or  as par t  of  a br oader  scheme i t sel f  v i ol at i ve 

of  [ ant i t r ust  l aw] . "   I d.  at  670.    

¶93 Al t hough we have never  r ecogni zed t he Noer r - Penni ngt on 

doct r i ne as pr ovi di ng i mmuni t y t o st at e ant i t r ust  l aw,  we have 

si gnal ed t hat  t he doct r i ne mi ght  appl y.   See AMT,  154 Wi s.  2d at  

156 ( " Ther e may,  of  cour se,  come a t i me t hat ,  under  t he f act s,  

t he st at e equi val ent  of  t he Noer r - Penni ngt on doct r i ne may be r e-

asser t ed .  .  .  . " ) .   I n AMT,  we not ed t hat  " t he basi c pr emi se of  

Noer r - Penni ngt on [ i s]  t o pr ot ect  t he c i t i zens'  r i ght  t o f r ee 

speech and t o pet i t i on gover nment . "   I d.  at  155.    

¶94 Thi s r i ght  t o pet i t i on ext ends t o publ i c appeal s t o 

al l  depar t ment s of  gover nment ,  i ncl udi ng ci t i es and t hei r  

l egi s l at i ve bodi es.   See Cal .  Mot or  Tr ansp.  Co.  v.  Tr ucki ng 

Unl i mi t ed,  404 U. S.  508,  510 ( 1972)  ( " Cer t ai nl y t he r i ght  t o 

pet i t i on ext ends t o al l  depar t ment s of  t he Gover nment . " ) .   The 

Sevent h Ci r cui t  appl i ed t he Noer r - Penni ngt on doct r i ne t o 

i mmuni ze a pet i t i on t o t he Chi cago Ci t y Counci l  by pr i vat e 

t axi cab compani es.   Campbel l  v.  Ci t y of  Chi cago,  823 F. 2d 1182 

( 7t h Ci r .  1987) .    

¶95 I n Campbel l ,  t he pl ai nt i f f s sued t he Ci t y of  Chi cago,  

Yel l ow Cab Company,  and Checker  Taxi  Company,  asser t i ng 

v i ol at i ons of  sect i ons 1 and 2 of  t he Sher man Act .   I d.  at  1183.   

Thei r  c l ai ms wer e pr emi sed upon t he enact ment  of  an or di nance 

r egul at i ng t he manner  of  acqui r i ng and hol di ng t axi cab l i censes 

and cr eat i ng a quot a of  4, 600 avai l abl e l i censes.   I d.   The 

or di nance ar ose out  of  t he l obbyi ng ef f or t s of  Yel l ow Cab and 
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Checker  Taxi .   I d.   The or di nance al l egedl y " er ect ed a bar r i er  

t o ent r y i nt o t he t axi cab mar ket . "   I d.  

¶96 The def endant s '  pet i t i oni ng act i v i t i es wer e r el at ed t o 

a l i t i gat i on set t l ement  wi t h t he Ci t y.   I n 1963 Yel l ow Cab and 

Checker  Taxi  sought  damages ar i s i ng f r om t he Ci t y ' s al l eged 

vi ol at i on of  a 1937 t axi cab or di nance.   I d.  at  1186 ( c i t i ng 

Campbel l  v.  Ci t y of  Chi cago,  639 F. Supp.  1501,  1510 ( N. D.  I l l .  

1986) ) .   As par t  of  an agr eement  t o dr op t he sui t ,  Yel l ow Cab 

submi t t ed a pr oposed dr af t  or di nance.   The Ci t y ' s Commi t t ee on 

Local  Tr anspor t at i on hel d publ i c hear i ngs on t he or di nance,  and 

t he f ul l  Chi cago Ci t y Counci l  event ual l y enact ed i t .   I d.   The 

or di nance became t he subj ect  of  t he ant i t r ust  c l ai m at  i ssue.  

¶97 The Sevent h Ci r cui t  hel d t hat  t hi s act i v i t y,  seeki ng a 

f avor abl e or di nance,  was i mmuni zed pet i t i oni ng act i v i t y under  

Noer r - Penni ngt on.   I d.  at  1186- 87.   I n doi ng so,  t he cour t  al so 

addr essed t he " sham"  except i on t o t he Noer r - Penni ngt on doct r i ne,  

whi ch bar s i mmuni t y when " a publ i c i t y campai gn,  ost ensi bl y 

di r ect ed t owar d i nf l uenci ng gover nment al  act i on,  i s  a mer e sham 

t o cover  what  i s act ual l y not hi ng mor e t han an at t empt  t o 

i nt er f er e di r ect l y wi t h t he busi ness r el at i onshi ps of  a 

compet i t or . "   Noer r ,  365 U. S.  at  144.   I n r ej ect i ng t he 

pl ai nt i f f s '  ar gument  t hat  t he " sham"  except i on appl i ed,  t he 

Sevent h Ci r cui t  c i t ed f avor abl y Pr emi er  El ect r i cal  Const r uct i on 

Co.  v.  Nat i onal  El ect r i cal  Cont r act or s Ass' n,  814 F. 2d 358,  376 

( 7t h Ci r .  1987) :  

I f  t he i nj ur y i s caused by per suadi ng t he gover nment ,  
t hen t he ant i t r ust  l aws do not  appl y t o t he squel chi ng 
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[ of  compet i t i on]  ( Par ker  v.  Br own)  or  t he per suasi on 
( Noer r - Penni ngt on) .   I f  t he i nj ur y f l ows di r ect l y f r om 
t he " pet i t i oni ng" ——i f  t he i nj ur y occur s no mat t er  how 
t he gover nment  r esponds t o t he r equest  f or  ai d——t hen 
we have an ant i t r ust  case.  

¶98 Li ke t he t axi cab oper at or  def endant s i n Campbel l ,  t he 

def endant s i n t he i nst ant  case wer e seeki ng a f avor abl e 

r egul at or y out come——her e,  t o avoi d an or di nance banni ng al l  

dr i nk speci al s c i t ywi de af t er  8 p. m.   Thei r  pet i t i oni ng was not  

a " sham"  because t he al l eged ant i compet i t i ve " i nj ur y"  caused by 

t hei r  act i ons ( i n vol unt ar i l y  banni ng onl y weekend dr i nk 

speci al s)  woul d not  have occur r ed had t he gover nment  enact ed i t s 

t hr eat ened ban on al l  dr i nk speci al s.   The Ci t y ' s al l - week ban 

woul d have caused t he ant i compet i t i ve " i nj ur y. "   I n ot her  wor ds,  

t he Ci t y woul d have been enact i ng t he al l - week ban or di nance of  

i t s  own vol i t i on,  not  as a r esponse t o t he def endant s '  r equest s 

f or  an or di nance ai med at  har mi ng compet i t or s.  

¶99 The di f f er ence bet ween t hi s case and t he t r adi t i onal  

Noer r - Penni ngt on f act  pat t er n i s  t hat  t he ant i compet i t i ve r esul t  

her e der i ves f r om sel f - r egul at i on t o head of f  gover nment  

r egul at i on,  not  gover nment  r egul at i on i n a di r ect  f or m.   

Pl ai nt i f f s cont end t hat  ant i t r ust  i mmuni t y does not  ext end t o 

sel f - r egul at i on,  i r r espect i ve of  what  pr ompt ed i t ,  even when t he 

sel f - r egul at i on i s l ess r est r i c t i ve and l ess i ncl usi ve t han 

pr oposed gover nment  r egul at i on.   They i nsi st  t hat  t he Noer r -

Penni ngt on doct r i ne pr ot ect s advocacy,  i ncl udi ng advocacy of  

bl at ant l y ant i compet i t i ve r egul at i on,  even when t hat  advocacy 

act ual l y pr oduces ant i compet i t i ve r egul at i on,  but  i t  does not  

pr ot ect  act i on,  even when t hat  act i on i s whol l y def ensi ve and 
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pr eser ves a gr eat er  measur e of  compet i t i on t han pr oposed 

gover nment  r egul at i on.   I f  t he pl ai nt i f f s have cor r ect l y  

summar i zed t he Noer r - Penni ngt on doct r i ne,  t hey seem t o have l ost  

t he spi r i t  of  i t .  

¶100 I n any event ,  because we have concl uded t hat  t he 

def endant s '  act i ons ar e i mmuni zed by t he i mpl i ed r epeal  

doct r i ne,  we need not  deci de t hi s i ssue.   We al so do not  r each 

t he i ssue of  whet her  t he LGAA pr ovi des i mmuni t y f or  t he 

def endant s '  act i ons.  

I V.  CONCLUSI ON 

¶101 We concl ude t hat  t he def endant s '  act i ons ar e i mmune 

f r om st at e ant i t r ust  l aw under  t he i mpl i ed r epeal  doct r i ne of  

Hal l i e I .   Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s gr ant i ng summar y j udgment  t o t he def endant s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶102 ANN WALSH BRADLEY,  J. ,  and N.  PATRI CK CROOKS,  J. ,  di d 

not  par t i c i pat e.    

¶103 SHI RLEY S.  ABRAHAMSON,  C. J. ,  wi t hdr ew f r om 

par t i c i pat i on.  
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¶104 LOUI S B.  BUTLER,  JR. ,  J.    ( di ssent i ng) .   Si nce t he 

begi nni ng of  our  nat i on' s hi st or y,  our  const i t ut i onal  democr acy 

" has been emphat i cal l y t er med a gover nment  of  l aws,  and not  of  

men. "   Mar bur y v.  Madi son,  5 U. S.  ( 1 Cr anch)  137,  163 ( 1803) .   

The pr of ound i mpor t ance of  honor i ng t hi s pr i nci pl e cannot  be 

over st at ed.   As t he Supr eme Cour t  of  Wi sconsi n,  we ar e ent r ust ed 

t o pr eser ve t he r ul e of  l aw i n al l  we do,  whet her  i n our  r ol e of  

saf eguar di ng agai nst  t he v i ol at i on of  l aws by ot her s or  i n 

t aki ng car e t o never  our sel ves go out si de t he boundar i es of  

aut hor i t y whi ch have been est abl i shed f or  t he j udi c i ar y as f or  

ever y br anch of  t he gover nment .  

¶105 The maj or i t y has l ost  s i ght  of  t hi s most  f undament al  

pr i nci pl e,  shunni ng t he r ul e of  l aw i n f avor  of  gi v i ng t he f or ce 

of  l aw t o i nf or mal  t hr eat s f r om muni ci pal  of f i cer s,  accor di ng 

coer ci ve t hr eat s l egal  wei ght  equal  t o t hat  of  democr at i cal l y 

appr oved l aw.   Al t hough t he maj or i t y acknowl edges t hat  t o r each 

such a r esul t ,  i t  must  appl y and ext end l aw i n unpr ecedent ed 

ways,  i t  agai n shr ugs of f  t he r ul e of  l aw,  by r ef usi ng t o be 

const r ai ned by t he per t i nent  cont r ol l i ng pr ecedent .   

¶106 The l aw and i ssues i n t hi s case ar e not  near l y as 

compl i cat ed as t he maj or i t y pai nt s t hem.   At  i ssue i s t he 

agr eement  of  compet i ng t aver ns t o engage i n behavi or  whi ch,  i t  

i s  assumed,  const i t ut es pr i ce- f i x i ng i n v i ol at i on of  Wi sconsi n' s  

ant i t r ust  l aws.   Al t hough t he t ensi on bet ween ci t y of f i c i al s and 

t he def endant  t aver ns i s cont ext ual l y r el evant  t o under st andi ng 

t he event s l eadi ng up t o t he def endant s '  act i ons,  t he maj or i t y 

gr ossl y over st at es t he l egal  s i gni f i cance of  such t ensi on.   The 
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l egal  i ssue bef or e us i s t he l egal i t y of  t he def endant s '  

conduct ,  consi der ed i n l i ght  of  any pot ent i al l y  appl i cabl e 

ant i t r ust  exempt i ons,  not  t he l egal i t y of  muni ci pal  of f i c i al s '  

conduct  or  appl i cabi l i t y  of  ant i t r ust  l aws t o t hem. 1  

¶107 The l aw i s qui t e c l ear  on when a pr i vat e par t y i s 

exempt  f r om ant i t r ust  l aws.   Fi r st ,  we must  heed t he gener al  

r ul e t hat  i mpl i ed exempt i ons t o ant i t r ust  l aws ar e st r ongl y 

di sf avor ed,  and exempt i ons ar e t o be nar r owl y const r ued.   See 

Uni on Labor  Li f e I ns.  Co.  v.  Pi r eno,  458 U. S.  119,  126 ( 1982) .   

Then,  we l ook at  t he speci f i c  r ul e ar t i cul at ed i n Town of  Hal l i e 

v.  Ci t y of  Chi ppewa Fal l s,  105 Wi s.  2d 533,  314 N. W. 2d 321 

( 1982) ( Hal l i e I )  gover ni ng ant i t r ust  exempt i ons f or  pr i vat e 

par t i es.   Hal l i e I  c l ear l y est abl i shes t hat  t he t est  f or  whet her  

pr i vat e par t i es ar e exempt ed f r om ant i t r ust  l aws i s di f f er ent  

f r om t he t est  f or  whet her  muni ci pal i t i es ar e exempt ed.   Hal l i e 

I ,  105 Wi s.  2d at  538- 39.   I n t he case of  pr i vat e par t i es,  

exempt i ons appl y  onl y wher e t he pr i vat e par t y ' s conduct  i s 

suppor t ed by t he l egi s l at i vel y  st at ed pur pose of  a st at ut e 

conf l i c t i ng wi t h t he ant i t r ust  st at ut e and wher e t he pr i vat e 

par t y ' s conduct  i s wi t hi n t he expr ess pr ovi s i ons of  t he 

conf l i c t i ng st at ut e.   I d.  at  538.   I n t hi s case,  t he def endant s 

have poi nt ed t o no conf l i c t i ng s t at ut e t hat  expr essl y aut hor i zed 

t hei r  ant i compet i t i ve conduct .   As such,  t he anal ysi s coul d end 

at  t hat  poi nt ,  wi t h t he l aw i n t hi s case bei ng st r ai ght f or war d.  

                                                 
1 Nobody i n t hi s case ar gues t hat  t he Ci t y or  any muni ci pal  

act or s v i ol at ed any ant i t r ust  l aw,  despi t e t he i mpl i cat i on t o 
t he cont r ar y cr eat ed by t he maj or i t y opi ni on' s pr i mar y f ocus on 
t he appl i cabi l i t y  of  ant i t r ust  l aws t o muni ci pal i t i es.  
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¶108 However ,  wi t hout  any expl anat i on,  t he maj or i t y ut t er l y 

f ai l s  t o even begi n t o appl y t hese wel l - est abl i shed r ul es of  

l aw.   Rat her  t han appl y t he cor r ect  pr i vat e par t y ant i t r ust  

exempt i on t est ,  t he maj or i t y engages i n s l ei ght - of - hand t act i cs  

whi ch di ver t  t he f ocus away f r om what  t he def endant s di d i n t hi s  

case,  f ocusi ng i nst ead on what  t he Ci t y of  Madi son coul d have 

done and on t he l egal i t y of  what  t he maj or i t y descr i bes as t he 

Ci t y ' s act i ons.   The t r oubl i ng i mpl i cat i on per meat i ng t he 

maj or i t y opi ni on i s t hat  t he act ual  act i ons of  t he def endant s 

ar e i nt er changeabl e wi t h t he t hr eat ened act i ons of  cer t ai n 

muni ci pal  of f i c i al s.   Under  t he maj or i t y ' s anal ysi s,  i t  appear s 

t hat  any ant i t r ust  exempt i on f or  muni ci pal i t i es can be 

t r ansf er r ed t o t he def endant s even i n t he absence of  f or mal  

r egul at i ons expl i c i t l y  al l owi ng t he def endant s '  conduct .  

¶109 To get  t o t hi s r esul t ,  t he maj or i t y engages i n a 

ser i es of  anal y t i cal  mi sst eps,  i ncl udi ng:   ( 1)  mi si dent i f y i ng 

Hal l i e I  as an " i mpl i ed r epeal "  case,  i gnor i ng t he dozens of  

supr eme cour t  cases i n whi ch we have cl ear l y est abl i shed t he 

i mpl i ed r epeal  doct r i ne as somet hi ng qui t e di st i nct  f r om t he 

ant i t r ust  exempt i on r ul es appl i ed i n Hal l i e I ;  ( 2)  appl y i ng t he 

wr ong Hal l i e I  exempt i on t est ,  wi t hout  even acknowl edgi ng t hat  

Hal l i e I  cont ai ns compl et el y separ at e t est s f or  pr i vat e and f or  

muni ci pal  act or s ;  and ( 3)  acknowl edgi ng t hat  al t hough Hal l i e I ' s  

exempt i on t est  f or  muni ci pal i t i es does not ,  on i t s own,  cr eat e 

an exempt i on f or  t he def endant s,  i t  coul d st i l l  do so by 

i ncor por at i ng el ement s of  yet  anot her  i nappl i cabl e doct r i ne——t he 

st at e act i on doct r i ne.   
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¶110 The manner  i n whi ch t he maj or i t y j ust i f i es appl y i ng 

t he st at e act i on doct r i ne i s par t i cul ar l y audaci ous:   

i mmedi at el y af t er  acknowl edgi ng t hat  t hi s i s not  a st at e act i on 

case,  t he maj or i t y c l ai ms t hat  i t  i s  accept abl e t o t r eat  t hi s as  

a st at e act i on case anyway,  s i mpl y because " we t hi nk i t  makes 

sense"  t o do so.   Maj or i t y op. ,  ¶78.   The maj or i t y t hen pr oceeds 

t o di scuss t he st at e act i on doct r i ne,  ar gui ng t hat  by anal ogy,  

t he doct r i ne somehow j ust i f i es i t s concl usi on t hat  Hal l i e I ' s  

t est  f or  muni ci pal  i mmuni t y ext ends ant i t r ust  i mmuni t y t o t he 

pr i vat e par t y def endant s af t er  al l .    

¶111 At  t he end of  t he maj or i t y opi ni on,  one i s  l ef t  

wonder i ng how one i nappl i cabl e doct r i ne can suddenl y become 

appl i cabl e mer el y by r ef er ence t o yet  anot her  i nappl i cabl e 

doct r i ne.   One must  al so wonder  why such novel  and cr eat i ve 

r eadi ngs of  t he l aw,  even i f  t hey made sense,  ar e necessar y,  

when t her e was a per f ect l y good,  appl i cabl e t est  f or  pr i vat e 

par t y ant i t r ust  i mmuni t y al l  al ong,  t he exi st ence of  whi ch t he 

maj or i t y never  even acknowl edges.   Fi nal l y,  one i s st r uck by t he 

compl et e i l l ogi c  of  t he maj or i t y ' s appar ent  concl usi on t hat  

because t aver ns ar e mor e hi ghl y r egul at ed t han ot her  i ndust r i es,  
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t her e i s some st at e pol i cy of  gr ant i ng t hem gr eat er ,  not  l ess,  

i mmuni t y t han ot her  i ndust r i es. 2  

                                                 
2 Anot her  doct r i ne whi ch t he maj or i t y i ncor r ect l y descr i bes 

i n passi ng i s t he Noer r - Penni ngt on doct r i ne.   The maj or i t y seems 
t o suggest ,  wi t hout  so hol di ng or  deci di ng t he i ssue,  t hat  t hi s 
doct r i ne mi ght  pr ovi de anot her  possi bl e sour ce of  i mmuni t y f or  
t he def endant s by v i r t ue of  t hei r  act i ons bei ng " whol l y 
def ensi ve, "  despi t e t hose act i ons goi ng beyond mer e pet i t i oni ng 
t he gover nment .   See maj or i t y op. ,  ¶¶90- 100.   I t  seems t hat  t he 
maj or i t y f ai l s  t o gr asp t hat  t he Noer r - Penni ngt on doct r i ne does 
not  ext end beyond pet i t i oni ng,  i . e. ,  al l owi ng i ndi v i dual s t o 
l obby l egi s l at or s f or  t he passage of  ant i compet i t i ve 
l egi s l at i on.   See Uni t ed Mi ne Wor ker s of  Am.  v.  Penni ngt on,  381 
U. S.  657,  669 ( 1965) ;  E.  R. R.  Pr esi dent s Conf .  v.  Noer r  Mot or  
Fr ei ght ,  I nc. ,  365 U. S.  127,  138,  140 ( 1961) ;  Am.  Med.  Tr ansp.  
v.  Cur t i s- Uni ver sal ,  I nc. ,  154 Wi s.  2d 135,  154- 55,  452 N. W. 2d 
575 ( 1990) ( AMT) .   The doct r i ne has never  been appl i ed t o al l ow 
i ndi v i dual s t o act ual l y par t i c i pat e i n ant i compet i t i ve conduct  
beyond t he mer e exer ci se of  f r ee speech r i ght s i n advocat i ng f or  
l egi s l at i on;  as t hi s cour t  expl ai ned i n AMT:   

The cour t  of  appeal s cor r ect l y st at ed t he appl i cabl e 
l aw when i t  sai d t hat  t he " Noer r - Penni ngt on 
doct r i ne .  .  .  pr ot ect s advocacy and not  
par t i c i pat i on. "  

Ai r por t  Car  Rent al  Ant i t r ust  Li t i gat i on,  521 F.  Supp.  
568,  584 ( N. D.  Cal .  1981) ,  af f ' d 693 F. 2d 84 ( 9t h Ci r .  
1982) ,  capsul i zed t he l i mi t s of  t he Noer r - Penni ngt on 
doct r i ne when i t  st at ed:  

Pr i vat e par t i es at t empt i ng t o i nf l uence 
publ i c of f i c i al s t o engage i n commer ci al  
act i v i t i es whi ch may l at er  be f ound t o 
v i ol at e t he ant i t r ust  l aw do not  t her eby 
become t hemsel ves l i abl e.   For  l i abi l i t y  t o 
be i mposed upon t hem,  t hey must  be 
par t i c i pant s i n t he scheme.   

Thus,  i t  i s  c l ear  t hat ,  i f  a scheme or  ent er pr i se t hat  
has been mer el y  pet i t i oned or  l obbi ed f or  by pr i vat e 
per sons i s f ound t o v i ol at e ant i t r ust  l aws,  l i abi l i t y  
wi l l  not  be i mposed on t hose pr i vat e per sons f or  t hat  
conduct  al one.   See,  P.  Ar eeda,  H.  Hovenkamp,  
Ant i t r ust  Law,  par a.  201,  p.  21 ( Supp.  1989) .  
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I  

¶112 The maj or i t y acknowl edges t he cr i t i cal  r ol e ant i t r ust  

l aw pl ays i n t he pr ot ect i on of  compet i t i on i n our  f r ee 

ent er pr i se syst em and t hat  t he unambi guous l egi s l at i ve pol i cy 

under l y i ng ant i t r ust  st at ut es i s " t o make compet i t i on t he 

f undament al  economi c pol i cy of  t hi s st at e. "   Wi s.  St at .  

§ 133. 01.   See maj or i t y op. ,  ¶33.   However ,  t he maj or i t y t hen 

f ai l s t o abi de by t he wel l - est abl i shed r ul e t hat  i mpl i ed 

exempt i ons t o ant i t r ust  l aws ar e di sf avor ed and must  be 

const r ued nar r owl y.   See Uni on Labor  Li f e I ns. ,  458 U. S.  at  126 

( 1981) .  

¶113 I nst ead,  t he maj or i t y empl oys a novel  appr oach whi ch 

cr eat es a conf usi ng hybr i d of  var i ous doct r i nes and bl ur s t he 

di st i nct i ons bet ween exempt i on and r epeal ;  bet ween st at e and 

muni ci pal i t y;  bet ween st at e and pr i vat e act or ;  bet ween coer ci on 

and r egul at i on;  bet ween act ual  past  r egul at i ons and pot ent i al  

f ut ur e r egul at i ons;  and,  ul t i mat el y,  bet ween adher i ng t o t he 

r ul e of  l aw and r at i onal i z i ng a ser i es of  l egal l y i ndef ensi bl e 

                                                                                                                                                             
Ther e have been no cases br ought  t o our  at t ent i on or  
whi ch we have di scover ed i n t he cour se of  t hi s cour t ' s  
r esear ch wher e a pr i vat e par t y  who has par t i c i pat ed i n 
an ant i compet i t i ve scheme i s exoner at ed by Noer r -
Penni ngt on.   Thi s absence of  aut hor i t y f ul l y  accor ds 
wi t h t he basi c pr emi se of  Noer r - Penni ngt on——t o pr ot ect  
t he c i t i zens'  r i ght  t o f r ee speech and t o pet i t i on 
gover nment .   I t  goes no f ur t her  t han t hat .  

AMT,  154 Wi s.  2d at  154- 55 ( emphasi s added) .   The maj or i t y 
quot es AMT out  of  cont ext  t o ar r i ve at  a descr i pt i on of  Noer r -
Penni ngt on whi ch ut t er l y cont r adi ct s t he above AMT passage.   
Compar e maj or i t y op. ,  ¶¶93- 99 wi t h above quot at i on f r om AMT,  154 
Wi s.  2d at  154- 55.  
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posi t i ons by compoundi ng and obf uscat i ng each mi sappl i cat i on 

wi t h anot her  di zzyi ng mi sappl i cat i on of  t he l aw unt i l  one 

seeki ng t o di scer n a s i ngl e appl i cabl e r ul e of  l aw i n t he 

maj or i t y opi ni on i s l ef t  t o onl y  wonder ,  upon get t i ng t o t he end 

of  t he opi ni on,  what  j ust  happened.   Rat her  t han addr essi ng each 

such di st or t i on made by t he maj or i t y,  I  wi l l  f ocus on t he t wo 

pr i mar y mi sappl i cat i ons of  t he l aw and f act s whi ch appear  t o be 

t he f oundat i on of  t he maj or i t y  opi ni on:   t he maj or i t y ' s " so-

cal l ed ' i mpl i ed r epeal ' " 3 anal ysi s ,  and i t s st at e act i on doct r i ne 

anal ysi s.  

A 

¶114 I n i t s " i mpl i ed r epeal "  anal ysi s,  t he maj or i t y 

descr i bes Hal l i e I  as t he " l eadi ng case i n Wi sconsi n f or  t he 

i mpl i ed r epeal  doct r i ne, "  and a case whi ch al l ows a gener al  

st at ut or y " scheme"  or  even mer e " i nt ense pr essur e"  f r om a 

muni ci pal i t y t o r epeal  and over r i de a st at e ant i t r ust  l aw.   

Maj or i t y op. ,  ¶¶40,  43,  89.   I t  i s  pr of oundl y puzzl i ng how t he 

maj or i t y coul d descr i be Hal l i e I  i n such t er ms,  when t he case 

never  once uses t he phr ase " i mpl i ed r epeal "  or  descr i bes a 

st at ut or y scheme or  muni ci pal  pr essur e " r epeal i ng"  or  

" over r i di ng"  a speci f i c  ant i t r ust  st at ut e.    

¶115 Thi s i s no smal l  semant i c qui bbl e:   Hal l i e I  does not  

use t he phr ase " i mpl i ed r epeal "  because i t  i s  not  an i mpl i ed 

                                                 
3 See maj or i t y op. ,  ¶2 ( " The def endant s cont end t hat  t hei r  

conduct  i s i mmune f r om Wi sconsi n ant i t r ust  l aw under :  ( 1)  t he 
so- cal l ed ' i mpl i ed r epeal  doct r i ne'  ar t i cul at ed i n Town of  
Hal l i e v.  Ci t y of  Chi ppewa Fal l s,  105 Wi s.  2d 533,  314 N. W. 2d 
321 ( 1982)  ( Hal l i e I )  .  .  . " ) .   
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r epeal  case.   " I mpl i ed r epeal "  i s  a hi ghl y di sf avor ed concept  i n 

our  st at e,  and i s compl et el y  di st i nct  f r om t he ant i t r ust  

exempt i on t est s descr i bed i n Hal l i e I .    

¶116 " Repeal "  has a di st i nct  meani ng,  l ong r ecogni zed by 

t hi s cour t  as meani ng:  

" The abr ogat i on or  annul l i ng of  a pr evi ousl y exi st i ng 
l aw by t he enact ment  of  a subsequent  st at ut e whi ch 
decl ar es t hat  t he f or mer  l aw shal l  be r evoked and 
abr ogat ed,  ( whi ch i s cal l ed ' expr ess'  r epeal ) ,  or  
whi ch cont ai ns pr ovi s i ons so cont r ar y t o or  
i r r econci l abl e wi t h t hose of  t he ear l i er  l aw t hat  onl y 
one of  t he t wo st at ut es can st and i n f or ce,  ( cal l ed 
' i mpl i ed'  r epeal ) . "   

Hei der  v.  Ci t y of  Wauwat osa,  37 Wi s.  2d 466,  478,  155 N. W. 2d 17 

( 1967) ( quot i ng Bl ack' s Law Di ct i onar y ( 4t h ed.  1951) ( emphasi s 

added) ) ;  St at e v.  Dai r y l and Power  Coop. ,  52 Wi s.  2d 45,  51,  187 

N. W. 2d 878 ( 1971) .   Fur t her mor e,  not hi ng i n Hal l i e I  cont r avenes 

t he wel l - est abl i shed r ul e of  l aw t hat  i t  i s  t he r ol e of  t he 

l egi s l at ur e t o r epeal  st at ut es;  wher e t he l egi s l at ur e i nt ends t o 

r epeal  a l aw,  i t  shoul d do so expr essl y.   See Sei der  v.  

O' Connel l ,  2000 WI  76,  ¶80,  236 Wi s.  2d 211,  612 N. W. 2d 659.   

Consequent l y,  t hi s cour t  has consi st ent l y r ej ect ed t he 

appl i cat i on of  " i mpl i ed r epeal "  i n a number  of  past  cases,  usi ng 

i t  onl y i n t he r ar est  of  c i r cumst ances,  as a l ast  r esor t ,  when 

conf l i c t i ng st at ut es cannot  be r econci l ed.    

¶117 I n War d v.  Smi t h,  166 Wi s.  342,  344,  165 N. W.  299 

( 1917) ,  t hi s cour t  expl ai ned t hat  even wher e a l at t er  st at ut e 

mi ght  appear  t o be i n conf l i c t  wi t h an ear l i er  s t at ut e,  " i t  must  

not  be supposed t hat  t he l egi s l at ur e i nt ended,  by t he l at er  

st at ut e,  t o r epeal  t he pr i or  one,  unl ess t he l ast  st at ut e i s so 
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br oad i n i t s t er ms and so cl ear  and expl i c i t  i n i t s wor ds as t o 

show t hat  i t  was i nt ended t o cover  t he whol e subj ect  and 

t her ef or e di spl ace t he pr i or  st at ut e. "   Si nce t hat  1917 

deci s i on,  t hi s cour t  has consi st ent l y t r eat ed t he concept  of  

" i mpl i ed r epeal "  wi t h gr eat  di sf avor ,  r ef usi ng t o appl y i t  i n a 

var i et y of  cont ext s unl ess an i r r econci l abl e conf l i c t  bet ween 

st at ut es was demonst r at ed t o be so r epugnant  as t o r equi r e one 

of  t hem t o be i mpl i c i t l y  r epeal ed.    

¶118 I n a 1941 deci s i on,  t hi s cour t  expl ai ned t hat  " [ t ] he 

l aw does not  f avor  a r epeal  of  an ol der  st at ut e by a l at er  one 

by mer e i mpl i cat i on, "  and t hat  when such a conf l i c t  bet ween 

st at ut es exi st s,  " i t  i s  t he dut y of  t he cour t  t o const r ue t he 

act s i f  possi bl e t hat  bot h shal l  be oper at i ve. "   McLoughl i n v.  

Mal nar ,  237 Wi s.  492,  496- 97,  297 N. W.  370 ( 1941) .   Si mi l ar l y,  

i n a 1971 deci s i on,  t hi s cour t  quot ed wi t h appr oval  a Bl ack' s 

Law Di ct i onar y def i ni t i on of  i mpl i ed r epeal  as exi st i ng wher e 

t her e ar e " ' pr ovi s i ons so cont r ar y t o or  i r r econci l abl e wi t h 

t hose of  t he ear l i er  l aw t hat  onl y one of  t he t wo st at ut es can 

st and i n f or ce, ' "  and t hi s  cour t  concl uded t hat  " [ t ] he 

' i r r econci l abi l i t y '  r ef er r ed t o i n t he above quot e i s not  

l i ght l y or  qui ck l y f ound by t hi s cour t .   Thi s i s because t he 

car di nal  pr i nci pl e of  st at ut or y const r uct i on i s t o save and not  

t o dest r oy.   Mor eover ,  r epeal  by i mpl i cat i on i s not  a f avor ed 

concept  i n t he l aw. "   Dai r y l and Power  Coop. ,  52 Wi s.  2d at  51 

( c i t at i ons omi t t ed) .   Thi s deci s i on was i n accor d wi t h dozens of  

ot her  cases i n whi ch we have consi st ent l y used s i mi l ar  l anguage 

descr i bi ng t he st r ong pr esumpt i on agai nst  i mpl i ed r epeal ,  whi ch 
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can onl y occur  wher e t wo ut t er l y r epugnant  conf l i c t i ng st at ut es 

cannot  be r econci l ed. 4  

¶119 Unl i ke t hese act ual  i mpl i ed r epeal  cases,  i t  i s  c l ear  

t hat  Hal l i e I  does not  speak i n such t er ms or  empl oy an i mpl i ed 

r epeal  f r amewor k.   Wer e Hal l i e I  an i mpl i ed r epeal  case,  i t  

                                                 
4 See,  e. g. ,  St at e v.  Bl ack,  188 Wi s.  2d 639,  645,  526 

N. W. 2d 132 ( 1994)  ( hol di ng t hat  passage of  st at ut e i mposi ng 
r est r i ct i ons on abor t i on di d not  i mpl i edl y r epeal  f et i c i de 
st at ut e,  expl ai ni ng " [ n] ot hi ng per suades us t hat  t he l egi s l at ur e 
i nt ended t o i mpl i edl y r epeal  sec.  940. 04( 2) ( a)  when i t  enact ed 
sec.  940. 15.   I mpl i ed r epeal  of  st at ut es by l at er  enact ment s i s 
not  f avor ed i n st at ut or y const r uct i on. " ) ;  St at e v.  Zawi st owski ,  
95 Wi s.  2d 250,  264,  290 N. W. 2d 303 ( 1980) ( " I mpl i ed r epeal  of  
st at ut es by l at er  enact ment s i s not  f avor ed i n st at ut or y 
const r uct i on.   Al l  st at ut es passed and r et ai ned by t he 
l egi s l at ur e shoul d be hel d val i d unl ess t he ear l i er  st at ut e i s 
compl et el y r epugnant  t o t he l at er  enact ment . " ) ;  Mi l waukee Fed' n 
of  Teacher s,  Local  No.  252 v.  WERC,  83 Wi s.  2d 588,  599,  266 
N. W. 2d 314 ( 1978) ( " ' [ A] s t o changi ng st at ut or y l aw,  t her e i s a 
pr esumpt i on agai nst  t he i mpl i ed r epeal  or  amendment  of  any 
exi st i ng st at ut or y pr ovi s i on. ' " ) ;  J i cha v.  Kar ns,  39 Wi s.  2d 
676,  680,  159 N. W. 2d 691 ( 1968) ( hol di ng t hat  t he ar gument  t hat  a 
l at er  st at ut e super ceded an ear l i er  st at ut e " woul d pr evai l  i f  
t he t wo st at ut es wer e i n conf l i c t  and coul d not  be r econci l ed.   
However ,  r epeal  or  amendment  by i mpl i cat i on i s not  f avor ed i f  
t hey can be r econci l ed. " ) ;  Bur r i s v.  Kar ns,  14 Wi s.  2d 431,  436,  
111 N. W. 2d 509 ( 1961) ( " [ I ] n Wi sconsi n t he doct r i ne of  i mpl i ed 
r epeal  i s  not  f avor ed.   I n Mi l waukee Count y v.  Mi l waukee West er n 
Fuel  Co. ,  204 Wi s.  107,  112,  235 N. W.  545,  547 ( 1931) ,  we hel d 
t hat  ' an ear l i er  act  wi l l  be consi der ed t o r emai n i n f or ce 
unl ess i t  i s  so mani f est l y i nconsi st ent  and r epugnant  t o t he 
l at er  act  t hat  t hey cannot  r easonabl y st and t oget her . ' " ) ;  St at e 
ex r el .  Pet er son v.  Count y Cour t  of  Cl ar k Count y,  13 Wi s.  2d 37,  
40- 41,  108 N. W. 2d 146 ( 1961) ( " [ I ] t  i s  f undament al  t hat  i mpl i ed 
r epeal s ar e not  f avor ed and an ear l i er  act  wi l l  be consi der ed t o 
r emai n i n f or ce i f  t he same may be const r ued i n har mony wi t h t he 
l at er  one.   Thi s pr i nci pl e i s wel l  est abl i shed. " ) ;  Uni on 
Cemet er y v.  Ci t y of  Mi l waukee,  13 Wi s.  2d 64,  71,  108 N. W. 2d 180 
( 1961) ( " Repeal s by i mpl i cat i on ar e not  f avor ed i n t he l aw.   The 
ear l i er  act  wi l l  be consi der ed t o r emai n i n f or ce unl ess i t  i s  
so mani f est l y i nconsi st ent  and r epugnant  t o t he l at er  act  t hat  
t hey cannot  r easonabl y st and t oget her . " ) .   
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woul d have ment i oned " i mpl i ed r epeal "  by name,  and i t  woul d have 

appl i ed t he t r adi t i onal  pr esumpt i on agai nst  i mpl i ed r epeal ,  a 

pr esumpt i on whi ch was been r eaf f i r med i n case af t er  case deemi ng 

i mpl i ed r epeal  i nappl i cabl e i n t he absence of  speci f i c  st at ut es 

so i n conf l i c t  wi t h and r epugnant  t o each ot her  t hat  t hey cannot  

be r econci l ed.    

¶120 Rat her ,  Hal l i e I  speaks i n t er ms of  ant i t r ust  

exempt i ons,  never  once descr i bi ng t he ant i t r ust  l aws at  i ssue i n 

t hat  case as " i mpl i edl y r epeal ed"  or  " over r i dden. "   Thi s  

di st i nct i on i s cr i t i cal ,  and t he maj or i t y mi sses i t  compl et el y  

by l abel i ng Hal l i e I  as an " i mpl i ed r epeal "  case.  

¶121 On some l evel  t he maj or i t y appear s t o r ecogni ze t hat  

Hal l i e I  i s  not  an i mpl i ed r epeal  case.   See maj or i t y op. ,  ¶¶2,  

26 ( descr i bi ng t he " so- cal l ed ' i mpl i ed r epeal  doct r i ne'  of  

Hal l i e I " ) ;  maj or i t y op. ,  subheadi ng A n.  17 ( seemi ng t o expl ai n 

t hat  i t  i s  mer el y because t he cour t  of  appeal s and par t i es 

descr i be Hal l i e I  as an " i mpl i ed r epeal "  case t hat  " [ w] e al so 

adopt  t hi s l abel " ) .   Thi s makes i t  even al l  t he mor e puzzl i ng 

why t he maj or i t y i s det er mi ned t o desi gnat e Hal l i e I  an i mpl i ed 

r epeal  case.   

¶122 I t  does not  even ser ve t he maj or i t y ' s ends t o f ol l ow 

t he st eps of  t he par t i es and l ower  cour t s i n t hi s case whi ch 

have mi st akenl y i dent i f i ed Hal l i e I  as an i mpl i ed r epeal  case 

r at her  t han t r eat i ng i t  as t he ant i t r ust  exempt i on case i t  i s .   

Even i f  t he maj or i t y coul d poi nt  t o a speci f i c  st at ut e whi ch 

conf l i c t s wi t h ant i t r ust  l aws i n such a r epugnant  and 

i r r econci l abl e manner  as t o br i ng t hat  st at ut e wi t hi n t he 
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par amet er s of  t he i mpl i ed r epeal  doct r i ne,  i t  coul d not  r each 

t he r esul t  i t  want s.   Not  onl y has t he maj or i t y f ai l ed t o 

i dent i f y t wo i r r econci l abl e st at ut es whi ch ar e r epugnant  t o one 

anot her ,  enabl i ng i mpl i ed r epeal ,  but  i t  i s  wel l - est abl i shed 

t hat  when such a conf l i c t  bet ween st at ut es addr essi ng t he same 

subj ect  mat t er  does exi st ,  as bet ween a mor e speci f i c  and mor e 

gener al  st at ut e,  t he mor e speci f i c  st at ut e pr evai l s.   See Uni on 

Cemet er y v.  Ci t y of  Mi l waukee,  13 Wi s.  2d 64,  71,  108 N. W. 2d 180 

( 1961) ;  Est at e of  Mi l l er  v.  Naze,  261 Wi s.  534,  536,  53 N. W. 2d 

172 ( 1952) .   I n t hi s case,  t he ant i t r ust  st at ut e,  Wi s.  St at .  

§ 133. 03( 1) ,  i s  mor e speci f i c  i n addr essi ng t he ant i compet i t i ve 

behavi or  of  t he def endant s t han any of  t he st at ut es ment i oned by 

t he def endant s,  whi ch descr i be gener al  pol i ce power s or  addr ess 

al cohol  i n var i ous ways but  not  i n t he speci f i c  cont ext  at  i ssue 

her e.   See i nf r a,  ¶27.  

¶123 Regar dl ess of  t he maj or i t y ' s i nt ent  i n l abel i ng t hi s 

an " i mpl i ed r epeal "  case,  one t hi ng seems cl ear :   t he maj or i t y ' s 

f ai l ur e t o r ead our  st at e' s ext ensi ve i mpl i ed r epeal  pr ecedent  

as r equi r i ng t hat  st at ut es be di r ect l y and i r r econci l abl y i n 

conf l i c t  bef or e t he i mpl i ed r epeal  doct r i ne appl i es.   The 

maj or i t y ' s t r ansf or mat i on of  t he phr ase " i mpl i ed r epeal "  i nt o 

somet hi ng mor e vague,  amor phous,  and undef i ned gi ves me pause.   

I t  makes me wonder  i f  I  coul d j ust  end my di ssent  wi t h a 

s i mi l ar l y concl usor y st at ement  t hat  because my descr i pt i on of  

t he l aw conf l i c t s wi t h t he maj or i t y ' s,  t hen my l at er  st at ement  

of  t he l aw " i mpl i edl y r epeal s"  t he maj or i t y ' s ear l i er  st at ement ,  

wi t h t he maj or i t y opi ni on ef f ect i vel y over r i dden t he moment  
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t ensi on i s cr eat ed by my di ssent .   Af t er  al l ,  under  t he 

maj or i t y ' s appr oach,  i t  appear s t hat  t her e need not  be t wo 

st at ut es di r ect l y and i r r econci l abl y i n conf l i c t  wi t h each ot her  

f or  " i mpl i ed r epeal "  t o occur ,  a cent ur y of  pr ecedent  t o t he 

cont r ar y not wi t hst andi ng.  

¶124 But  sur el y t hi s i s not  what  t he maj or i t y means.   And 

so I  pr oceed wi t h t he r emai nder  of  my di ssent .  

B 

¶125 Descr i bi ng Hal l i e I  as an i mpl i ed r epeal  case r at her  

t han r ecogni z i ng i t s t r ue nat ur e as an ant i t r ust  exempt i on case 

i s not  t he maj or i t y ' s onl y mi schar act er i zat i on of  Hal l i e I .   The 

maj or i t y ' s cr eat i ve r eadi ng of  Hal l i e I ,  even mor e cr i t i cal l y,  

f ai l s  t o acknowl edge t he expl i c i t  and emphat i c di st i nct i on 

Hal l i e I  makes bet ween pr i vat e par t i es and muni ci pal i t i es.    

¶126 Whi l e t he maj or i t y seems t o concl ude t hat  Hal l i e I  

set s f or t h r ul es whi ch ar e as appl i cabl e t o pr i vat e par t i es as 

t o muni ci pal i t i es,  Hal l i e I  act ual l y does t he opposi t e.   Thi s 

cour t  was car ef ul  i n Hal l i e I  t o expr essl y di f f er ent i at e bet ween 

t he " l egi s l at i ve i nt ent "  t est  whi ch appl i es t o muni ci pal i t i es 

and t he mor e st r i ngent  " l egi s l at i ve i nt ent  pl us expr ess 

aut hor i zat i on"  t est  whi ch appl i es t o pr i vat e par t i es. 5  The 

                                                 
5 I t  i s  wor t h emphasi z i ng t hat  wer e Hal l i e I  act ual l y an 

" i mpl i ed r epeal "  case,  a compl et el y di f f er ent  l egi s l at i ve i nt ent  
t est  woul d appl y .   I n i mpl i ed r epeal  cases,  t he par t y seeki ng t o 
have a st at ut e r epeal ed must  show t hat ,  i n enact i ng a 
conf l i c t i ng st at ut e,  t he l egi s l at ur e i nt ended t o have t hat  
st at ut e r epeal ed.   Ki enbaum v.  Haber ny,  273 Wi s.  413,  420,  78 
N. W. 2d 888 ( 1956) .   Such a hur dl e coul d c l ear l y not  be passed i n 
t hi s case,  as t he maj or i t y c i t es no st at ut e i ndi cat i ng any 
l egi s l at i ve i nt ent  t o r epeal  Wi sconsi n' s ant i t r ust  l aws i n whol e 
or  i n par t .  
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per t i nent  passage of  Hal l i e I ,  whi ch t he maj or i t y onl y 

sel ect i vel y,  and i naccur at el y,  quot es,  c l ear l y set s f or t h t he 

di f f er ence bet ween t he t wo t est s:  

Thi s cour t  has deal t  wi t h conf l i c t s bet ween t he st at e 
ant i t r ust  l aw and ot her  st at e st at ut es i n Reese v.  
Associ at ed Hospi t al  Ser vi ce,  45 Wi s.  2d 526,  173 
N. W. 2d 661 ( 1970) ,  and i n Gr ams v.  Boss,  97 Wi s.  2d 
332,  294 N. W. 2d 473 ( 1980) .   These cases est abl i shed 
t he r ul e t hat  an ent i t y cannot  be exempt ed f r om t he 
st at e ant i t r ust  st at ut e unl ess t he conduct  of  t he 
ent i t y i s wi t hi n t he expr ess pr ovi s i ons of  t he 
conf l i c t i ng st at ut e and t hen onl y i f  i t s  conduct  i s i n 
f ur t her ance of  t he conf l i c t i ng st at ut e' s l egi s l at i vel y 
st at ed pur pose.   Reese at  532- 33,  and Gr ams at  342.   
We r ei t er at e t hi s r ul e f or  pr i vat e ent i t i es,  but  we 
bel i eve t hi s r ul e may be over l y r est r i ct i ve i f  appl i ed 
t o muni ci pal i t i es.   When deal i ng wi t h act i ons by 
muni ci pal i t i es,  we hol d t hat  t he t est  as t o t he 
appl i cabi l i t y  of  t he st at e ant i t r ust  l aw i s whet her  
t he l egi s l at ur e i nt ended t o al l ow muni ci pal i t i es t o 
under t ake such act i ons.  

Hal l i e I ,  105 Wi s.  2d at  538- 39 ( emphasi s added) .   The 

unambi guous l anguage of  t hi s passage cl ear l y expl ai ns t hat  

di f f er ent  r ul es appl y dependi ng on whet her  t he ant i compet i t i ve 

conduct  i s by pr i vat e ent i t i es or  by muni ci pal i t i es.    

¶127 However ,  t hi s di st i nct i on i s l ost  on t he maj or i t y.   

The maj or i t y i nexpl i cabl y c i t es onl y t he end of  t he quot e 

descr i bi ng t he muni ci pal  exempt i on ( " l egi s l at i ve i nt ent " )  t est ,  

whi ch t he maj or i t y t hen mi sr epr esent s as t he appl i cabl e 

exempt i on t est  i n t hi s case.   See maj or i t y op. ,  ¶¶43- 48.   I n so 

doi ng,  t he maj or i t y i gnor es t he cl ear  l anguage of  t he same 

Hal l i e I  passage whi ch expl i c i t l y  descr i bes a separ at e and mor e 

st r i ngent  t est  f or  pr i vat e act or s ( i . e. ,  a " l egi s l at i ve i nt ent  

pl us expr ess aut hor i zat i on"  t est  exempt i ng onl y a pr i vat e par t y 

whi ch est abl i shes t hat  i t s conduct  was " wi t hi n t he expr ess 
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pr ovi s i ons of  [ a]  conf l i c t i ng st at ut e and t hen onl y i f  i t s  

conduct  i s i n f ur t her ance of  t he conf l i c t i ng st at ut e' s 

l egi s l at i vel y st at ed pur pose. "   Hal l i e I ,  105 Wi s.  2d at  538 

( emphasi s added) ) .   I t  i s  har d t o f at hom how t he maj or i t y coul d 

have mi ssed t he sent ences t hat  i mmedi at el y pr ecede t he one i t  

sel ect i vel y quot ed,  not  not i c i ng t hat  t hi s passage of  Hal l i e I  

expl i c i t l y  descr i bes t he pr i vat e par t y ant i t r ust  exempt i on t est  

as di st i nct  f r om and mor e st r i ngent  t han t he muni ci pal  exempt i on 

t est .   

¶128 Whi l e never  acknowl edgi ng t hat  i t  quot ed t he wr ong 

Hal l i e I  t est  or  t hat  a separ at e t est  f or  pr i vat e par t i es even 

exi st s,  t he maj or i t y does concede i n a l at er  passage t hat  t he 

i ssue i n t hi s case i s not  about  whet her  t he Ci t y i s gr ant ed 

ant i t r ust  i mmuni t y,  but  i s  about  whet her  t he def endant s,  as 

pr i vat e par t i es,  ar e exempt  f r om ant i t r ust  i mmuni t y under  Hal l i e 

I .   Maj or i t y op. ,  ¶¶70- 71.   However ,  r at her  t han appl y t he 

cor r ect  exempt i on t est  f or  pr i vat e par t i es,  t he maj or i t y i nst ead 

appear s t o cr eat e a new compul si on- based t est ,  seemi ngl y  

concl udi ng t hat  under  Hal l i e I ,  an exempt i on coul d appl y i f  

pr i vat e act or s demonst r at e t hat  t hei r  ant i compet i t i ve conduct  

was i n di r ect  r esponse t o muni ci pal  " pr essur e bor der i ng on 

compul si on. "   Maj or i t y op. ,  ¶71.   The maj or i t y never  expl ai ns 

( 1)  how i t s var i ous ar t i cul at i ons of  t he Hal l i e I  t est  r el at e t o 

each ot her ;  ( 2)  why any of  t hese t est s shoul d be consi der ed an 

" i mpl i ed r epeal "  t est ;  or  ( 3)  why i t  does not  even ment i on t he 

t est  Hal l i e I  set s f or t h f or  eval uat i ng whet her  pr i vat e par t i es,  

as opposed t o muni ci pal i t i es,  ar e exempt  f r om ant i t r ust  l aws.   
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C 

¶129 Because t he maj or i t y never  appl i ed t he cor r ect  pr i vat e 

par t y ant i t r ust  exempt i on t est  i n t he f i r st  pl ace,  i t s ensui ng 

anal ysi s whi ch i s based on t he i nappl i cabl e muni ci pal  ant i t r ust  

exempt i on t est  i s  al so necessar i l y  wr ong as a r esul t .   However ,  

even i f  t he maj or i t y had been cor r ect  i n appl y i ng t he muni ci pal  

i nst ead of  t he pr i vat e par t y exempt i on t est  under  Hal l i e I ,  i t s  

appl i cat i on of  Hal l i e I  i s  f l awed i n addi t i onal  r espect s.   

¶130 Fi r st ,  t he maj or i t y has f ai l ed t o i dent i f y t he 

r equi s i t e conf l i c t  bet ween st at ut es r equi r ed under  ei t her  Hal l i e 

I  or  t he act ual  i mpl i ed r epeal  doct r i ne.   For  al l  i t s  gener al  

r ef er ences t o st at ut es al l owi ng muni ci pal i t i es t o enact  al cohol  

r egul at i ons and t o pr ot ect  publ i c heal t h and saf et y,  t he 

maj or i t y has not  i dent i f i ed a s i ngl e st at ut e whi ch i s i n 

conf l i c t  wi t h s t at e ant i t r ust  pr ohi bi t i ons of  pr i ce- f i x i ng by 

pr i vat e par t i es such as t he def endant s,  or  whi ch cont ai ns a 

l egi s l at i ve pur pose speci f i cal l y t hwar t ed by such ant i t r ust  

r est r i ct i ons on pr i ce- f i x i ng by pr i vat e busi nesses.   The 

maj or i t y f r equent l y i nvokes ch.  125 and t he st at ut es cont ai ned 

t her ei n,  but  t her e i s no di r ect  conf l i c t  bet ween any st at ut e 

wi t hi n ch.  125 and Wi s.  St at .  § 133. 03 pr i ce- f i x i ng pr ohi bi t i ons 

t hat  woul d br i ng t hi s case wi t hi n t he r each of  Hal l i e I .   

Al t hough var i ous pr ovi s i ons of  ch.  125 r el at e t o al cohol ,  none 

addr ess vol unt ar y agr eement s by t aver ns t o set  pr i ces i n an 

ant i compet i t i ve manner  or  ot her wi se conf l i c t  wi t h t he t ext  of  

§ 133. 03 pr ohi bi t i ng i ndi v i dual  busi nesses f r om cont r act i ng,  

combi ni ng or  conspi r i ng i n r est r ai nt  of  t r ade or  at t empt i ng t o 
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monopol i ze any par t  of  t r ade or  commer ce.   The one st at ut e 

hi ghl i ght ed by t he def endant s at  or al  ar gument  and emphasi zed as 

wel l  by t he maj or i t y,  Wi s.  St at .  § 125. 10( 1) ,  onl y ser ves t o 

under scor e t he f act  t hat  r egul at i on of  al cohol  by t he Ci t y 

r equi r es f or mal i zat i on t hr ough st at ut or i l y  est abl i shed 

democr at i c pr ocedur es. 6  None of  t he ot her  pr ovi s i ons of  ch.  125 

ci t ed by t he def endant s cont ai ns any l anguage aut hor i z i ng t he 

vi ol at i on of  § 133. 03 t hr ough cr eat i on of  unl awf ul  monopol i es or  

" cont r act ,  combi nat i on .  .  .  or  conspi r acy"  i n r est r ai nt  of  

t r ade.   To t he cont r ar y,  each ci t ed pr ovi s i on onl y ser ves t o 

i l l ust r at e t hi s st at e' s gener al  pol i cy of  f avor i ng compar at i vel y  

gr eat er  r egul at i on of  t aver ns,  not  gr eat er  i mmuni t y f r om 

st at ut es and ot her  l egal  r egul at i ons.   

¶131 Second,  t he maj or i t y ' s descr i pt i on of  " muni ci pal  

act i on bor der i ng on compul si on"  has no bear i ng on a pr oper  

ant i t r ust  exempt i on anal ysi s.   Af t er  concedi ng t hat  t he i ssue i n 

t hi s case i s t he i mmuni t y of  t he def endant s,  not  t he Ci t y,  t he 

maj or i t y i mmedi at el y backpedal s f r om t hi s concessi on,  addi ng 

t hat  " [ i ] n r eal i t y,  we must  det er mi ne whet her  pr i vat e par t i es 

                                                 
6 Wi sconsi n St at .  § 125. 10( 1)  pr ovi des:  

Aut hor i zat i on.  Any muni ci pal i t y may enact  r egul at i ons 
i ncor por at i ng any par t  of  t hi s chapt er  and may 
pr escr i be addi t i onal  r egul at i ons f or  t he sal e of  
al cohol  bever ages,  not  i n conf l i c t  wi t h t hi s chapt er .  
The muni ci pal i t y may pr escr i be f or f ei t ur es or  l i cense 
suspensi on or  r evocat i on f or  v i ol at i ons of  any such 
r egul at i ons.  Regul at i ons pr ovi di ng f or f ei t ur es or  
l i cense suspensi on or  r evocat i on must  be adopt ed by 
or di nance.  

( Emphasi s added. )  
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ar e el i gi bl e f or  ant i t r ust  i mmuni t y when t hey act  i n concer t , [ 7]  

i n an ant i compet i t i ve manner ,  i n di r ect  r esponse t o pr essur e 

bor der i ng on compul si on f r om a muni ci pal i t y wi t h t he power  t o 

condi t i on or  non- r enew t hei r  l i censes. "   Maj or i t y op. ,  ¶71.   The 

maj or i t y ' s descr i pt i on of  t he " r eal i t y"  of  t hi s case i n such 

t er ms not  onl y devi at es f r om t he appl i cabl e Hal l i e I  t est  but  

al so r equi r es t he accept ance of  a debat abl e pr emi se:  t hat  t her e 

was di r ect  pr essur e f r om a muni ci pal i t y i n t hi s case whi ch 

bor der ed on compul si on.   

¶132 Even t he t aver n owner s '  pr ess r el ease emphasi zes t hat  

t hei r  deci s i on t o end dr i nk speci al s on weekends was vol unt ar y;  

t he pr ess r el ease bol ded and under l i ned t he wor d " vol unt ar i l y"  

i n t he bel ow passage:  

We ar e a l i t t l e puzzl ed about  t he mi xed messages bei ng 
sent  by t he A. L. R. C.  and t he ci t y counci l .   We al l  
bel i eve i n t he f r ee ent er pr i se syst em,  but  t he 
A. L. R. C.  cont i nues t o sat ur at e our  downt own ar ea by 
appr ovi ng mor e new l i censed est abl i shment s,  yet  now 
t hey want  us t o el i mi nat e t he dr i nk speci al s whi ch i s 
a way of  compet i ng wi t h each ot her  and wi t h al l  t he 
new est abl i shment s i n or der  f or  us t o st ay i n 
busi ness.  

 .  .  .  .  

                                                 
7 Al t hough t he maj or i t y pr obabl y i nt ends t o descr i be onl y 

t he def endant s as act i ng i n concer t  wi t h each ot her  i n t hi s 
passage,  el sewher e t he maj or i t y comes cl ose t o descr i bi ng a 
s i mi l ar  t ype of  col l usi on bet ween t he def endant s and t he Ci t y 
f or  t he pur pose of  equat i ng t he def endant s '  conduct  wi t h 
muni ci pal  act i on.   I t  i s  wor t h not i ng on t hat  poi nt  t hat  " [ i ] n 
anal ogous cont ext s,  t he Cour t  has hel d t hat  an exempt  ent i t y 
f or f ei t s ant i t r ust  exempt i on by act i ng i n concer t  wi t h nonexempt  
par t i es. "   Gr oup Li f e & Heal t h I ns.  Co.  v.  Royal  Dr ug Co. ,  440 
U. S.  205,  231 ( 1979) .   
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Wi t h t hese f act s i n mi nd,  and wi t hout  acknowl edgi ng 
t hat  dr i nk speci al s ar e i ndeed causi ng t hi s pr obl em,  
we as a gr oup,  have agr eed t hat  we wi l l  vol unt ar i l y  
and i mmedi at el y  end al l  dr i nk speci al s on Fr i day and 
Sat ur day ni ght s af t er  8 p. m.  i n our  est abl i shment s 
[ and adver t i s i ng of  such speci al s] .  

 .  .  .  .  

As concer ned owner s and busi nessmen,  we want  t o be 
par t  of  t he sol ut i on,  not  par t  of  t he pr obl em.  

I n t r y i ng t o bui l d br i dges and mend f ences wi t h 
Chancel l or  Wi l ey and Ci t y of f i c i al s,  we f eel  t oday we 
ar e t aki ng t he f i r st  sol i d st ep t owar d t r y i ng t o end a 
pr obl em t hat  we al l  agr ee exi st s.  

 .  .  .  .  

We do not  f eel  t hat  pendi ng l egi s l at i on bef or e t he 
A. L. R. C.  t o ban al l  dr i nk speci al s at  al l  bar s and 
r est aur ant s i n t he Ci t y of  Madi son i s necessar y.  

 .  .  .  .  

We do not  need mor e l egi s l at i on or  cont r ol s t hat  wi l l  
adver sel y af f ect  our  busi nesses.  

( Emphasi s i n or i gi nal . )  

¶133 Not  onl y does t hi s undi sput ed and cl ear  l anguage f r om 

t he pr ess r el ease i ndi cat e t hat  t he t aver ns'  deci s i on t o l i mi t  

t hei r  dr i nk speci al s was vol unt ar y,  t he pr essur e i t  descr i bes 

l eadi ng up t o t hei r  deci s i on i s not  descr i bed i n t er ms of  ei t her  

bor der l i ne compul si on or  act ual  r egul at i on.   Rat her ,  t he pr ess 

r el ease descr i bes r ecei v i ng mi xed messages,  not  coer ci on,  f r om 

t wo di f f er ent  gover nment  bodi es.   The pr ess r el ease al so 

descr i bes t he t aver ns as want i ng t o be a par t  of  t he sol ut i on,  

and t o end a pr obl em t hey agr eed exi st ed.   Fur t her ,  t he pr ess 

r el ease makes i t  c l ear  t hat  any r egul at or y pr essur e f el t  was 

mer el y t he pr essur e of  pot ent i al  l egi s l at i on bei ng consi der ed 



No.   2005AP1063. l bb 

 

20 
 

t hat  woul d ban al l  dr i nk speci al s,  not  any f or mal  r egul at i on 

t hat  had al r eady been democr at i cal l y appr oved and pr omul gat ed.    

¶134 Even mor e st r i k i ng i s t he war ni ng i n t he Taver n 

League' s s i mul t aneousl y i ssued pr ess r el ease t hat  " whi l e an 

at t empt  wi l l  be made t o el i mi nat e weekend dr i nk speci al s,  we ar e 

al l  i ndependent  busi nesses and economi c pr essur es may pr event  

some f r om par t i c i pat i ng i n t hi s exper i ment "  ( emphasi s added) .   

Thi s passage of  t he pr ess r el ease r eveal s t hat  t he t aver ns f el t  

f r ee t o choose whet her  or  not  t o par t i c i pat e i n t he agr eement  t o 

l i mi t  dr i nk speci al s,  and t hat  t he mor e compel l i ng pr essur e some 

of  t he t aver ns f el t  was t he economi c pr essur e not  t o engage i n 

t he dr i nk speci al s l i mi t at i ons.   As such,  any pr essur e f r om t he 

Ci t y was nei t her  bi ndi ng on al l  t he t aver ns,  nor ,  by t he 

t aver ns'  own undi sput ed wor ds,  di d i t  necessar i l y  out wei gh 

economi c pr essur es on t he t aver ns t o cont i nue wi t h t hei r  dr i nk 

speci al s.  

¶135 To suppor t  i t s  own descr i pt i on of  " bor der l i ne 

compul si on"  put  on t he def endant s,  t he maj or i t y r el i es 

ext ensi vel y on t he ci r cui t  cour t ' s  descr i pt i on of  enor mous 

pr essur e pl aced on def endant s by cer t ai n c i t y  and uni ver si t y 

of f i c i al s.   However ,  we owe no def er ence t o t he cour t ' s  l egal  

concl usi on t hat  such pr essur e was r egul at or y  i n nat ur e f or  

pur poses of  cr eat i ng an ant i t r ust  exempt i on.   I nf or mal  coer ci on 

by pol i t i c i ans does not  have t he same f or ce of  l aw as 

democr at i cal l y pr omul gat ed r egul at i ons.   By concl udi ng 

ot her wi se,  t he c i r cui t  cour t  and t he maj or i t y ef f ect i vel y 

condone and add l egi t i macy t o coer ci ve t act i cs  by i ndi v i dual  
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muni ci pal  of f i c i al s by el evat i ng such t act i cs t o t he l evel  of  

bi ndi ng democr at i cal l y enact ed st at ut es,  such as t hose cr eat i ng 

ant i t r ust  exempt i ons. 8 

¶136 As an al t er nat i ve means of  char act er i z i ng t he 

def endant s '  conduct  as mer e compl i ance wi t h bi ndi ng r egul at or y 

act i on,  t he maj or i t y mi schar act er i zes and exagger at es t he r ol e 

of  t he " Lut her ' s  Bl ues condi t i ons"  i n t hi s case,  i nappr opr i at el y  

descr i bi ng t hem as a " r egul at i on .  .  .  at  t he hear t  of  t hi s 

di sput e. "   Maj or i t y op. ,  ¶48.   Thi s descr i pt i on i s ext r emel y 

mi sl eadi ng.   As a pr el i mi nar y mat t er ,  a r egul at i on,  whet her  

past ,  pr esent ,  or  f ut ur e,  does not  by i t sel f  cr eat e an ant i t r ust  

exempt i on absent  t he el ement s of  Hal l i e I ' s  pr i vat e par t y 

ant i t r ust  exempt i on t est  bei ng met .   Addi t i onal l y,  t he 

t hr eat ened dr i nk speci al s ban whi ch was t he admi t t ed mot i vat i ng 

f or ce behi nd t he def endant s '  vol unt ar y agr eement  i s di st i nct  

f r om t he pr evi ous " Lut her ' s Bl ues condi t i ons, "  whi ch pr edat ed 

t he key event s i n t hi s case and di d not  even appl y t o t he 

def endant - t aver ns whi ch wer e exi st i ng or  non- r enewi ng bar s.   I n 

cont r ast ,  t he r egul at i on t hat  Ci t y of f i c i al s t hr eat ened t o appl y  

t o t he def endant - t aver ns i n t hi s  case was never  democr at i cal l y  

appr oved by vot e or  f or mal l y pr omul gat ed i nt o an act ual  

r egul at i on as def i ned by Wi s.  St at .  § 125. 02( 17) ( def i ni ng 

                                                 
8 The maj or i t y opi ni on echoes t he t one of  t he def endant s '  

ar gument  t hat  " [ t ] he onl y wr i nkl e pr esent ed by t hi s case i s t he 
Ci t y di d not  f or mal i ze i t s r egul at i on i n t he f or m of  an 
or di nance. "   I n r esponse,  Ei chenseer  i ssued t he f ol l owi ng st r ong 
r ebuke:   " Whet her  or  not  a r egul at i on i s t o be f ound i n t he 
wr i t t en l aw may be consi der ed a mer e ' wr i nk l e'  i n cer t ai n 
t ot al i t ar i an nat i ons,  but  not  i n t he Uni t ed St at es. "   I  concur  
wi t h t hi s st at ement .  
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" r egul at i on"  as " any r ul e or  or di nance adopt ed by a muni ci pal  

gover ni ng body" ) .   

¶137 To al l ow coer ci ve t act i cs of  i ndi v i dual  al der men,  even 

coupl ed wi t h t he t hr eat  of  pot ent i al  f ut ur e r egul at i on,  t o r i se 

t o t he l evel  of  democr at i cal l y appr oved r egul at or y act i on i s t o 

st r i p f r om t hi s count r y t he f undament al  pr ot ect i ons t hat  

di st i ngui sh us f r om a t yr anni cal  syst em of  gover nment .   Our s i s 

a count r y of  l aws,  not  of  men.   I t  i s  anat hema t o our  

const i t ut i onal  democr acy t o al l ow coer ci ve behavi or  by 

i ndi v i dual s c l ai mi ng t o be act i ng on behal f  of  a c i t y,  st at e,  or  

even hi gher ,  t o di ct at e what  t he l aw i s wi t hout  goi ng t hr ough a 

democr at i c l egi s l at i ve pr ocess t o f or mal l y enact  such l aws.   I f  

t he r ul e of  l aw means anyt hi ng,  mer e t hr eat s,  no mat t er  how 

enor mous t he pr essur e t hat  accompani es t hem,  cannot  be gi ven 

equal  l egal  wei ght  t o democr at i cal l y pr omul gat ed r egul at i ons.   

¶138 Fi nal l y,  even i f  t he Ci t y had enact ed a r egul at i on 

t hat  was expr essl y aut hor i zed by st at ut e ( sat i sf y i ng Hal l i e I ' s  

expr ess aut hor i zat i on r equi r ement )  and t hat  not  onl y l i mi t ed 

dr i nk speci al s but  al so aut hor i zed t he def endant s t o engage i n 

pr i ce- f i x i ng schemes among t hemsel ves i n a manner  t hat  

conf l i c t ed wi t h ant i t r ust  l aws,  i t  i s  not  a gi ven t hat  such 

r egul at i on woul d have ef f ect i vel y exempt ed t he def endant s f r om 

t he ant i t r ust  l aws.   

¶139 I n an opi ni on aut hor ed by Judge East er br ook,  t he 

Sevent h Ci r cui t  Cour t  of  Appeal s has expl ai ned t hat  even t he 

exi st ence of  conf l i c t i ng st at ut es does not ,  by i t sel f ,  

aut omat i cal l y r esul t  i n exempt i on.   Addr essi ng a scenar i o 
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anal ogous t o t hat  i n t hi s case,  t he Sevent h Ci r cui t  hel d t hat  

agr eement s among busi ness r i val s t o f i x  pr i ces ar e not  exempt  

f r om ant i t r ust  pr osecut i on by v i r t ue of  speci al  i nt er est  l aws 

enact ed t o al l ow such pr i ce f i x i ng.   Chi cago Pr of ' l  Spor t s Lt d.  

P' shi p v.  Nat ' l  Basket bal l  Ass' n,  961 F. 2d 667,  671- 72 ( 7t h Ci r .  

1992) .   The cour t  expl ai ned t hat  " [ r ] ecogni t i on t hat  speci al  

i nt er est  l egi s l at i on enshr i nes r esul t s r at her  t han pr i nci pl es i s  

why cour t s r ead except i ons t o t he ant i t r ust  l aws nar r owl y,  wi t h 

beady eyes and gr een eyeshades. "   I d.  ( c i t i ng Gr oup Li f e & 

Heal t h I ns.  Co.  v.  Royal  Dr ug Co. ,  440 U. S.  205,  231 ( 1979) ;  

Nat ' l  Br oi l er  Mkt g.  Ass' n v.  Uni t ed St at es,  436 U. S.  816,  827- 29 

( 1978) ) .   Consequent l y,  even i f  t her e had been such l egi s l at i on 

or  f or mal  r egul at i on aut hor i z i ng t he def endant s '  conduct  i n t hi s  

case,  i t  woul d be debat abl e whet her  t hey wer e aut omat i cal l y 

ent i t l ed t o an ant i t r ust  exempt i on.   

¶140 Rej ect i ng t he " beady eyes and gr een eyeshades"  

appr oach as unf l at t er i ng t o i t s obj ect i ves,  however ,  t he 

maj or i t y r ef uses t o f ol l ow t he wel l - est abl i shed r ul e of  l aw t hat  

exempt i ons t o ant i t r ust  l aws must  be const r ued nar r owl y and 

gi ven out  spar sel y.   The maj or i t y nei t her  appl i es t hi s cor r ect  

st andar d of  r evi ew,  nor  appl i es t he cor r ect  t est  est abl i shed by 

Hal l i e I  f or  pr i vat e par t y ant i t r ust  i mmuni t y.  

D 

¶141 The next  i nexpl i cabl e move t he maj or i t y makes i s t o 

mer ge i t s Hal l i e I  anal ysi s wi t h an appl i cat i on of  yet  anot her  

doct r i ne whi ch does not  gener al l y appl y t o pr i vat e act or s:   t he 

" st at e act i on"  doct r i ne.   Maj or i t y op. ,  ¶¶74- 89.   Whi l e 
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concedi ng t hat  t he concept ual  under pi nni ngs of  t he f eder al  

" st at e act i on"  doct r i ne ar e di st i nct  f r om what  i t  desi gnat es as 

t he " i mpl i ed r epeal "  doct r i ne,  t he maj or i t y nonet hel ess 

concl udes t hat  st at e act i on cases ar e " i nst r uct i ve and 

per suasi ve. "   I d. ,  ¶74 & n.  23.   

¶142 I n an even mor e ast oundi ng concessi on,  t he maj or i t y 

admi t s,  j ust  bef or e appl y i ng t he st at e act i on doct r i ne,  t hat  

t hi s i s not  " t echni cal l y"  a st at e or  muni ci pal  act i on case.   

Maj or i t y op. ,  ¶78.   So how does t he maj or i t y j ust i f y t r eat i ng 

pr i vat e act or s t he same as gover nment  act or s f or  pur poses of  

gr ant i ng t hem some ki nd of  " st at e act i on"  i mmuni t y whi ch mor phs 

i nt o a Hal l i e I  exempt i on?  I t  s i mpl y f ol l ows t he concessi on 

t hat  t hi s i s not  a st at e act i on case wi t h t he concl usor y 

st at ement ,  " But  we t hi nk i t  makes sense t o appl y t he [ st at e 

act i on]  anal ysi s .  .  .  t o det er mi ne whet her  t he Ci t y ' s i mmuni t y 

ext ends t o t he def endant s. "   Maj or i t y op. ,  ¶78 ( emphasi s added) .  

¶143 We t hi nk i t  makes sense?  We t hi nk i t  makes sense?  

Sur el y t hi s cannot  st and as j ust i f i abl e gr ounds or  aut hor i t y f or  

ext endi ng a l egal  doct r i ne i n di r ect i ons never  bef or e t aken by 

t hi s cour t ,  i n l i eu of  appl y i ng t he appl i cabl e t est  expl i c i t l y  

af f i r med i n Hal l i e I  f or  det er mi ni ng t he exi st ence of  pr i vat e 

act or  ant i t r ust  i mmuni t y.    

¶144 Even i n Hal l i e I ,  t hi s cour t  r eal i zed t hat  i t  does not  

make sense t o appl y t he st at e act i on doct r i ne i n cases not  

i nvol v i ng a conf l i c t  bet ween t wo di f f er ent  sover ei gns——t he 

f eder al  gover nment  and t he sover ei gn st at es——whi ch i mpl i cat es 

t he l i mi t s on f eder al  power  under  t he Uni t ed St at es 
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Const i t ut i on.   Hal l i e I ,  105 Wi s.  2d at  537- 38.   I n Hal l i e I ,  

t hi s cour t  conc l uded t hat  st at e act i on pr i nci pl es wer e not  

pr esent  i n t hat  case i nvol v i ng t ensi ons bet ween st at es and 

muni ci pal i t i es because " [ t ] he r el at i onshi p bet ween t he f eder al  

gover nment  and t he st at es i s not  par al l el  t o t he r el at i onshi p 

bet ween t he st at e gover nment  and t he ci t i es.   Ci t i es ar e 

cr eat ur es of  t he st at e,  der i ve t hei r  power  f r om i t ,  and ar e not  

r ecogni zed as i ndependent  sover ei gns. "   I d.    

¶145 I t  makes even l ess sense t o appl y t he st at e act i on 

doct r i ne i n t hi s case.   Regar dl ess of  whet her  one accept s t he 

maj or i t y ' s descr i pt i ons of  t he t ensi on i n t hi s case as bet ween 

t he def endant s and t he Ci t y or  as bet ween t he Ci t y and some 

br oad st at ut or y scheme,  nei t her  such t ensi on br i ngs t hi s case 

wi t hi n t he pur vi ew of  t he st at e act i on doct r i ne as expl ai ned i n 

Hal l i e I ,  i . e. ,  a conf l i c t  bet ween t wo sover ei gns.   I d.  

¶146 The pur pose of  t he st at e act i on t est  i s  t o det er mi ne 

" whet her  st at e r egul at i on of  pr i vat e par t i es i s shi el ded f r om 

t he f eder al  ant i t r ust  l aws. "   Sout her n Mot or  Car r i er s Rat e 

Conf er ence,  I nc.  v.  Uni t ed St at es,  471 U. S.  48,  57 

( 1985) ( emphasi s added) .   The maj or i t y acknowl edges t hat  t he 

f i r st  pr ong of  t he st at e act i on t est ,  as descr i bed by Sout her n 

Mot or  Car r i er s,  471 U. S.  at  57,  r equi r es t hose seeki ng t o ext end 

st at e act i on ant i t r ust  i mmuni t y t o pr i vat e par t i es t o show t hat  

t he chal l enged ant i compet i t i ve conduct  i s conduct  whi ch i s 

" c l ear l y ar t i cul at ed and af f i r mat i vel y expr essed as st at e 

pol i cy. "   See maj or i t y op. ,  ¶77.   However ,  t he maj or i t y t hen 

f ai l s t o expl ai n how t he def endant s '  vol unt ar y agr eement  t o 
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l i mi t  dr i nk speci al s r ef l ect s " c l ear l y ar t i cul at ed and 

af f i r mat i vel y expr essed"  st at e pol i cy.   The onl y ar gument  t he 

maj or i t y makes i s t hat  " [ w] i t h r egar d t o t he ' c l ear  

ar t i cul at i on'  t est ,  st at e l aw empower s muni ci pal i t i es t o 

' pr escr i be addi t i onal  r egul at i ons f or  t he sal e of  al cohol  

bever ages,  not  i n conf l i c t  wi t h [ Chapt er  125] "  and t hat  " [ t ] he 

i mposi t i on of  ' Lut her ' s Bl ues condi t i ons'  on ei ght  l i censees i s 

an exer ci se of  t hi s power . "   Maj or i t y op. ,  ¶79.  

¶147 Thi s ar gument ,  l i ke t he ot her s,  makes no sense.   The 

cases ci t ed by t he maj or i t y unambi guousl y pr ovi de t hat  t he st at e 

act i on doct r i ne i s i nappl i cabl e absent  c l ear l y ar t i cul at ed and 

af f i r mat i vel y expr essed st at e pol i cy al l owi ng t he r est r ai nt  at  

i ssue.   I n t hi s case,  t he chal l enged r est r ai nt  i s  t he 

def endant s '  conduct ,  whi ch consi st ed of  pr i vat el y owned t aver ns 

vol unt ar i l y  ent er i ng i nt o a pr i ce- f i x i ng agr eement  wi t h each 

ot her .   The maj or i t y has compl et el y f ai l ed t o poi nt  t o a s i ngl e 

st at ut e whi ch c l ear l y ar t i cul at es and af f i r mat i vel y expr esses 

st at e pol i cy al l owi ng pr i vat e t aver ns t o ent er  i nt o pr i ce- f i x i ng 

agr eement s wi t h each ot her .   The maj or i t y poi nt s onl y t o t he 

Ci t y ' s st at ut or y  aut hor i t y t o enact  cer t ai n r egul at i ons,  beggi ng 

t he quest i on of  whet her  t he def endant s have t he r i ght  t o engage 

i n i l l egal  pr i ce- f i x i ng wi t hout  r egul at i on or  st at ut e expr essl y  

aut hor i z i ng t hem t o do so.   By poi nt i ng t o t he " Lut her ' s Bl ues 

condi t i ons, "  whi ch ar e not  at  i ssue i n t hi s case and di d not  

r equi r e t he st eps t he def endant s t ook i n t hi s case,  t he maj or i t y 

once agai n at t empt s t o r each a desi r ed r esul t  t hr ough 

obf uscat i on,  r at her  t han accompl i sh t he i mpossi bl e:   f i nd a 
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r egul at i on,  st at ut e,  or  any ot her  l aw whi ch expr essl y aut hor i zes 

pr i vat e t aver ns t o engage i n pr i ce- f i x i ng. 9   

¶148 I n t he end,  i t  does not  make sense t o equat e pr i vat e 

t aver n owner s wi t h st at e act or s or  wi t h t he muni ci pal i t i es t hat  

have t he aut hor i t y t o r egul at e t he t aver ns.   I t  i s  nei t her  good 

l aw nor  good publ i c pol i cy t o concl ude t hat  because t aver ns ar e 

mor e heavi l y r egul at ed t han ot her  busi nesses,  t hey shoul d 

t her ef or e be mor e exempt  f r om t he l aw.  

I I   

¶149 Rat her  t han appl y wel l - est abl i shed r ul es of  l aw 

appl i cabl e t o t hi s case,  t he maj or i t y pl ays a cr eat i ve game of  

hi de- t he- bal l  whi ch at t empt s t o f use pr i nci pl es of  var i ous 

doct r i nes,  none of  whi ch i s di r ect l y appl i cabl e t o t hi s case,  t o 

concoct  a hybr i d under  whi ch al l  t he doct r i nes combi ned 

magi cal l y cr eat e i mmuni t y f or  pr i vat e par t i es af t er  al l .   As 

cr eat i ve as i t  i s ,  t he maj or i t y opi ni on i s s i mpl y unsuppor t ed by 

l egal  aut hor i t y.   

¶150 Whi l e t he maj or i t y does not  have t he l aw on i t s s i de,  

i t  does have some sympat het i c pol i cy concer ns.   Al t hough 

pr eser vi ng a compet i t i ve f r ee mar ket  i s cent r al  t o our  

capi t al i s t  soci et y,  t he pol i cy concer ns r el at ed t o al cohol  abuse 

r ai sed by t he maj or i t y ar e al so ser i ous.   However ,  " [ i ] t  i s  

never t hel ess wel l  set t l ed t hat  good mot i ves wi l l  not  val i dat e an 

                                                 
9 Havi ng expl ai ned why t he maj or i t y ' s f ai l ur e t o est abl i sh 

t he r equi s i t e el ement s of  t he f i r st  pr ong of  t he st at e act i on 
t est  r ender s t he t est  i nappl i cabl e,  I  wi l l  not  addr ess t he 
" act i ve st at e super vi s i on"  pr ong of  t he t est .  
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ot her wi se ant i compet i t i ve pr act i ce. "   NCAA v.  Bd.  of  Regent s of  

t he Uni v.  of  Okl a. ,  468 U. S.  85,  101 n.  23 ( 1984) .  

¶151 Remedyi ng such pol i cy pr obl ems i s a l egi s l at i ve,  not  

j udi c i al  f unct i on.   To t hat  end,  t her e i s al r eady,  as t he 

maj or i t y has poi nt ed out ,  an abundance of  l egi s l at i on r egul at i ng 

al cohol ,  and t he Ci t y cer t ai nl y has t he aut hor i t y t o enact  

f ur t her  r egul at or y r ef or m t hr ough or di nances and r egul at i ons 

enact ed t hr ough t he cor r ect  democr at i cal l y est abl i shed 

pr ocesses.   Fur t her mor e,  our  l egi s l at ur e has al r eady enact ed 

l aws pr ohi bi t i ng t aver ns f r om ser vi ng al cohol  t o i nt oxi cat ed 

per sons and t o under age uni ver si t y st udent s.   See,  e. g. ,  Wi s.  

St at .  § 125. 07.     

¶152 I  appl aud t he def endant s f or  want i ng t o t ake f ur t her  

af f i r mat i ve st eps t o r educe excessi ve al cohol  consumpt i on.   

However ,  i nst ead of  engagi ng i n pr i ce- f i x i ng wi t hout  expr ess 

st at ut or y aut hor i zat i on,  a bet t er  way f or  t aver ns t o addr ess 

al cohol  abuse pr obl ems woul d be t o wor k t owar d f ul l  compl i ance 

wi t h l aws al r eady on t he books pr ohi bi t i ng t aver ns f r om sel l i ng 

al cohol  t o i nt oxi cat ed per sons and t o under age dr i nker s.   I f  

l i mi t at i ons on dr i nk speci al s ar e a necessar y st ep i n r educi ng 

bi nge dr i nki ng,  t he par t i es do not  appear  t o di sput e t hat  t he 

Ci t y has t he abi l i t y  t o f or mal l y pr omul gat e a r egul at i on 

l i mi t i ng dr i nk speci al s,  and i ndeed has done so i n t he past ,  as 

evi denced by t he maj or i t y ' s f r equent  r ef er ences t o t he " Lut her ' s  

Bl ues condi t i ons. "   I f  t he Ci t y coul d set  such condi t i ons 

bef or e,  i t  can do so agai n.   Nor  do ant i t r ust  l aws pr event  any 

i ndi v i dual  t aver n f r om choosi ng t o end i t s own dr i nk speci al s on 
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i t s  own t er ms,  so l ong as such a deci s i on i s not  an agr eement  

made col l abor at i vel y wi t h ot her  t aver ns i n v i ol at i on of  pr i ce-

f i x i ng l aws.   I n sum,  i f  t he over r i di ng pol i cy concer n i n t hi s  

case i s t r ul y t he r educt i on of  excessi ve al cohol  consumpt i on,  

sol v i ng t hat  pr obl em does not  r equi r e t he def endant s t o engage 

i n col l abor at i ve pr i ce- f i x i ng i n v i ol at i on of  ant i t r ust  l aws.    

¶153 For  al l  t he doct r i nes and cases ment i oned by t he 

maj or i t y,  and f or  al l  i t s  concessi ons t hat  no si ngl e doct r i ne,  

st andi ng on i t s own,  cr eat es an ant i t r ust  exempt i on f or  t he 

pet i t i oner s,  i t  r emai ns uncl ear  how,  whet her ,  or  t o what  ext ent  

t he maj or i t y means t o change t he cour se of  ant i t r ust  l aw i n 

Wi sconsi n.   Thi s  i s t he f i r st  t i me t hi s cour t  has embr aced a 

r esul t  al l owi ng pr i vat e par t i es t o engage i n ant i t r ust  

v i ol at i ons wi t hout  expr ess st at ut or y aut hor i zat i on.   

¶154 Thi s cour t  has a sol emn obl i gat i on t o adher e t o 

pr ecedent  and t o t he r ul e of  l aw.   We must  be caut i ous bef or e 

cr eat i ng new doct r i nes,  par t i cul ar l y i n t he f ace of  cont r ar y 

pr ecedent  and aut hor i t y.   To engage i n such a br oad ext ensi on 

and unpr ecedent ed devi at i on f r om basi c st at e act i on doct r i ne,  

ant i t r ust  exempt i on,  and i mpl i ed r epeal  pr i nci pl es,  mi sappl y i ng 

el ement s of  each of  t hese doct r i nes t o cr eat e a new hybr i d f or m 

of  ant i t r ust  i mmuni t y f or  pr i vat e act or s,  r equi r es a bi t  mor e 

t han mer el y shr uggi ng of f  t he r ul e of  l aw wi t h t he empt y 

st at ement  t hat  we j ust  " t hi nk i t  makes sense. "  

¶155 What  does make sense i s t he body of  l aw pr ecedi ng t hi s 

deci s i on whi ch i n no uncl ear  t er ms set s f or t h di f f er ent  

st andar ds f or  t he t r eat ment  of  pr i vat e and gover nment  act or s 
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under  ant i t r ust  l aws.   What  does make sense i s t hat  t he st at e 

act i on exempt i on appl i es t o st at e act or s,  not  pr i vat e act or s.   

What  does makes sense i s t he l anguage i n t he ver y case r el i ed 

upon t hr oughout  t he maj or i t y opi ni on,  Hal l i e I ,  whi ch c l ear l y 

st at es t he t est  f or  ext endi ng ant i t r ust  i mmuni t y t o pr i vat e 

act or s,  a t est  t hat  t he maj or i t y never  even at t empt s t o appl y.   

Rat her ,  t he maj or i t y r ej ect s appl i cabl e pr ecedent  and l ong-

st andi ng pr i nci pl es as mer e t echni cal i t i es t hat  get  i n t he way 

of  i t s  r esul t ,  pr ocl ai mi ng t hat  even i f  a case does not  

" t echni cal l y"  i nvol ve muni ci pal  act i on,  f or  exampl e,  t hat  shoul d 

not  st op an opi ni on f r om bei ng f r amed near l y ent i r el y i n t er ms 

of  such muni ci pal  act i on.   See maj or i t y op. ,  ¶78.  

¶156 The maj or i t y ul t i mat el y hol ds t hat  because of  i t s  

st at e act i on anal ysi s,  Hal l i e I  shoul d be ext ended t o gr ant  

pr i vat e par t i es ant i t r ust  i mmuni t y v i s- à- vi s a muni ci pal i t y 

exempt i on.   Thi s f i nal  concl usi on bl ur s t he c l ear  di st i nct i on 

t hi s cour t  was car ef ul  t o make i n Hal l i e I  bet ween t he t wo t ypes 

of  exempt i ons,  as wel l  as bl ur r i ng t he di st i nct i on bet ween t he 

st at e act i on doct r i ne and t he nar r ow pr i vat e par t y exempt i on 

t est  set  f or t h i n Hal l i e I .   Most  t r oubl i ng i s t he maj or i t y ' s 

f i nal  swi pe,  addi ng i nsul t  t o t he i nj ur y i t  i nf l i c t s on t he r ul e 

of  l aw,  as i t  f ol l ows i t s hol di ng wi t h t he bol d pr ocl amat i on,  

" [ t ] o concl ude ot her wi se woul d enshr i ne t heor y over  pr act i cal  

r eal i t y. "   Maj or i t y op. ,  ¶89.   Thi s r ej ect i on of  t he r ul e of  l aw 

as mer e t echni cal i t y and t heor y does a gr ave i nj ust i ce t o our  

l egal  syst em.    
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¶157 Whi l e l i mi t i ng bi nge dr i nki ng may be a sympat het i c 

pol i cy goal ,  t he most  cr i t i cal  pol i cy goal  wor t hy of  t hi s 

cour t ' s  af f i r mat i ve pr ot ect i on——t he r ul e of  l aw i t sel f ——shoul d 

never  be sacr i f i ced f or  t he expedi ent  achi evement  of  any 

par t i cul ar  pol i cy- dr i ven end.   Consequent l y,  t he maj or i t y 

deci s i on shoul d not  be r ead as i t sel f  " r epeal i ng"  or  over r ul i ng 

t he l ong- st andi ng pr ecedent s whi ch descr i be t he ant i t r ust  l aws 

i n qui t e di f f er ent  t er ms.   Nor  does t he maj or i t y over r ul e t he 

expr ess l anguage of  Hal l i e I  pr ecl udi ng t he ext ensi on of  

ant i t r ust  exempt i ons t o a pr i vat e par t y absent  t he exi st ence of  

bot h a st at ut e expr essl y aut hor i z i ng ant i compet i t i ve conduct  and 

a l egi s l at i vel y  st at ed pur pose al so c l ear l y suppor t i ng such 

ant i compet i t i ve conduct .  

¶158 For  al l  of  t he above r easons,  I  r espect f ul l y di ssent .  
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