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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on1 of  t he cour t  of  appeal s af f i r mi ng an or der  of  

t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Judge Davi d A.  Hansher ,  

r econf i ni ng John C.  Br own ( Br own)  t o pr i son f or  t hr ee year s 

f ol l owi ng r evocat i on of  hi s ext ended super vi s i on,  and t he 

cour t ' s  or der  denyi ng Br own' s mot i on f or  r econsi der at i on.  

¶2 Br own cont ends t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  or der ed Br own t o ser ve t hr ee 

                                                 
1 St at e v.  Br own,  2006 WI  App 44,  289 Wi s.  2d 691,  712 

N. W. 2d 899.  
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year s of  r econf i nement  i n pr i son and deni ed Br own' s 

post convi ct i on mot i on f or  a r educt i on i n r econf i nement  t i me.   I n 

hi s post convi ct i on mot i on,  Br own ar gued t hat  t he cour t  shoul d 

f ol l ow t he Depar t ment  of  Cor r ect i ons ( DOC)  gui del i nes t o 

det er mi ne t he mi ni mum cust ody necessar y,  t hat  t he cour t  had not  

gi ven suf f i c i ent  def er ence t o t he DOC r ecommendat i ons,  and t hat  

a r econf i nement  sent ence shoul d compl y wi t h due pr ocess 

r equi r ement s and st andar ds f or  exer ci s i ng di scr et i on.    

¶3 Br own asks t hi s cour t  t o r ever se t he deci s i on of  t he 

cour t  of  appeal s ,  whi ch af f i r med t he ci r cui t  cour t ' s  deci s i on,  

and t o r emand hi s case f or  a new r econf i nement  hear i ng.   Br own 

f ur t her  pet i t i ons t hi s cour t  t o addr ess what  s t andar d cour t s 

shoul d appl y when expl ai ni ng and r evi ewi ng r econf i nement  

deci s i ons.  

¶4  The St at e of  Wi sconsi n ( St at e)  asser t s t hat  t he 

c i r cui t  cour t  pr oper l y exer ci sed i t s di scr et i on and appl i ed t he 

appr opr i at e st andar ds i n det er mi ni ng t hat  Br own shoul d r et ur n t o 

pr i son f or  t hr ee year s f ol l owi ng r evocat i on of  ext ended 

super vi s i on.   The St at e t her ef or e asks t hi s cour t  t o af f i r m t he 

cour t  of  appeal s,  whi ch af f i r med t he r econf i nement  or der s of  t he 

c i r cui t  cour t .    

¶5 Under  t he c i r cumst ances set  f or t h,  we hol d t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on,  when 

t he cour t  i mposed t hr ee year s of  r econf i nement .   Si nce t hi s 

cour t  has not ,  unt i l  now,  set  f or t h any gui del i nes as t o t he 

f act or s t hat  shoul d be consi der ed i n r econf i nement  hear i ngs,  we 

f ur t her  hol d t hat  t he c i r cui t  cour t  adequat el y  expl ai ned t he 
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basi s f or  i t s  r econf i nement  dec i s i on,  when i t  st at ed t hat  i t  

bel i eved t he DOC' s r ecommendat i on of  one year ,  t en mont hs,  and 

t hi r t y days was t oo l ow,  t hat  Br own had a cocai ne pr obl em,  and 

t hat  he woul d be a r i sk t o t he communi t y i f  he wer e t o be 

r el eased af t er  t he DOC' s suggest ed r econf i nement  per i od.  

¶6 Under  Tr ut h i n Sent enci ng,  ext ended super vi s i on and 

r econf i nement  ar e,  i n ef f ect ,  subst i t ut es f or  t he par ol e syst em 

t hat  exi st ed under  pr i or  l aw.   A r econf i nement  hear i ng occur s 

af t er  t her e has been an or i gi nal  sent enci ng and a r evocat i on of  

ext ended super vi s i on and i s,  t her ef or e,  c l osel y aki n t o a 

sent enci ng hear i ng.     

¶7 We do not  i nt end t o set  f or t h a r equi r ed checkl i st  

t hat  must  be f ol l owed i n ever y i nst ance.   Never t hel ess,  a 

c i r cui t  cour t ,  i n demonst r at i ng an exer ci se of  di scr et i on i n a 

r econf i nement  deci s i on,  shoul d consi der  many of  t he f act or s 

di scussed her ei n when maki ng r econf i nement  deci s i ons,  and shoul d 

expl ai n on t he r ecor d t hose f act or s whi ch ar e r el evant  t o t he 

c i r cumst ances of  a par t i cul ar  case.   A c i r cui t  cour t  shoul d 

consi der  t he r ecommendat i on f r om t he DOC.   The cour t  shoul d al so 

consi der  t he nat ur e and sever i t y of  t he or i gi nal  of f ense,  t he 

c l i ent ' s i nst i t ut i onal  conduct  r ecor d,  and t he cl i ent ' s conduct  

and t he nat ur e of  t he v i ol at i on of  t er ms and condi t i ons dur i ng 

ext ended super vi s i on,  as wel l  as t he amount  of  i ncar cer at i on 

necessar y t o pr ot ect  t he publ i c f r om t he r i sk of  f ur t her  

cr i mi nal  act i v i t y.   The cour t  shoul d i mpose t he mi ni mum amount  

of  conf i nement  whi ch i s consi st ent  wi t h t he pr ot ect i on of  t he 

publ i c,  t he gr avi t y of  t he of f ense,  and t he def endant ' s 
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r ehabi l i t at i ve needs.   McCl ear y v.  St at e,  49 Wi s.  2d 263,  276,  

182 N. W. 2d 512 ( 1971) .   A c i r cui t  cour t  al so shoul d consi der  t he 

def endant ' s pr i or  r ecor d,  at t i t ude,  and capaci t y f or  

r ehabi l i t at i on,  and t he r ehabi l i t at i ve goal s t o be accompl i shed 

by r econf i nement  f or  t he t i me per i od i n quest i on i n r el at i on t o 

t he t i me l ef t  on t he def endant ' s or i gi nal  sent ence.    

¶8 We r eal i ze t hat  not  al l  of  t hese f act or s wi l l  appl y i n 

ever y case.   We pr ovi de t hi s l i s t i ng not  as a mandat or y 

checkl i st ,  but  as gui dance t o a c i r cui t  cour t  i n maki ng what  

of t en i s a di f f i cul t  r econf i nement  deci s i on.   For  t he r easons 

set  f or t h her ei n,  t he deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

I  

¶9 I n Oct ober  2001 Br own was char ged wi t h ar med r obber y,  

t hr eat  of  f or ce,  par t y t o a cr i me,  cont r ar y t o 

Wi s.  St at .  §§  943. 32( 1) ( b)  and ( 2)  and 939. 05 ( 1999- 2000) .   The 

char ge ar ose f r om an i nci dent  i n whi ch Br own and a codef endant ,  

Dej uan Rai ney ( Rai ney) ,  engaged i n what  was char ged as a pl anned 

ar med r obber y of  an i ndi v i dual ,  Rober t  Young ( Young) ,  i n an 

al l ey.   Young t ol d pol i ce t hat  Br own came t o hi s home and asked 

hi m t o come t o a gas st at i on wi t h hi m.   Whi l e Br own and Young 

wer e wal ki ng t hr ough an al l ey,  Rai ney poi nt ed a gun at  Young and 

demanded hi m t o empt y hi s pocket s and pl ace t he i t ems on t he 

gr ound.   Br own pi cked up t he i t ems,  and Young f l ed.  

¶10 Young encount er ed a squad car  and t ol d pol i ce of  t he 

r obber y.   The pol i ce ent er ed t he al l ey and f ound Rai ney and 

Br own i n a vehi c l e dr i ven by a t hi r d man,  Chr i st opher  Bl unt  
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( Bl unt ) .   The pol i ce st opped t he vehi c l e and sei zed t he gun and 

Rai ney' s possess i ons.   Accor di ng t o t he cr i mi nal  compl ai nt ,  

Bl unt  t ol d pol i ce t hat  he had been wai t i ng i n t he vehi c l e whi l e 

Br own and Rai ney went  t o pur chase mar i j uana f r om Young.   Rai ney 

al so t ol d pol i ce t hat  he and Br own wer e buyi ng mar i j uana f r om 

Young.   Young deni ed t he al l egat i on t hat  he was i nvol ved i n 

deal i ng dr ugs.      

¶11 At  t he pl ea hear i ng,  t he pr osecut or  sought  t o amend t he 

char ge t o t hef t - f r om- per son,  i n par t  because of  t he al l egat i ons 

about  Young' s dr ug deal i ng.   The pr osecut or  s t at ed,  " I  don' t  

bel i eve my own vi ct i m compl et el y as t o what  happened,  I  seek an 

amendment . "   As par t  of  a negot i at ed pl ea agr eement ,  t he St at e 

r educed t he char ges agai nst  Br own t o a char ge of  f el ony t hef t  

pur suant  t o Wi s.  St at .  § 943. 20( 1) ( a) ( 1999- 2000) .   I n Januar y 

2002 Br own pl ed gui l t y t o t hat  r educed char ge.  

¶12 The ci r cui t  cour t  sent enced Br own t o ei ght  year s,  

consi st i ng of  one year  and seven mont hs of  i ni t i al  conf i nement  

and si x year s and f i ve mont hs of  ext ended super vi s i on.   Dur i ng 

sent enci ng,  t hen Mi l waukee Count y Ci r cui t  Cour t  Judge Rober t  

Cr awf or d consi der ed t he gr avi t y  of  t he of f ense,  and det er mi ned 

t hat  i t  was ser i ous enough t o war r ant  conf i nement  i n pr i son.   

The cour t  not ed t hat  Br own had pl anned t he cr i me wi t h t wo ot her  

men,  and had l ur ed t he vi ct i m i nt o t he al l ey.   The sent enci ng 

cour t  al so consi der ed t he f act  t hat  Br own had f ami l y suppor t ,  

and had no pr i or  cr i mi nal  r ecor d,  but  t he cour t  deci ded t hat  

pr i son t i me was necessar y t o pr omot e t he goal  of  det er r i ng 

f ur t her  cr i me i n t he communi t y.   The sent enci ng cour t  al so not ed 
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t hat  Br own had a subst ance abuse pr obl em,  whi ch was document ed 

i n t he pr esent ence i nvest i gat i on r epor t .  

¶13  Af t er  ser vi ng hi s t er m of  i ni t i al  conf i nement ,  Br own 

was r el eased t o ext ended super vi s i on on May 13,  2003.   Thr ee 

mont hs l at er ,  on August  23,  2003,  pol i ce f ound Br own i n 

possessi on of  t wo cocai ne r ocks wei ghi ng . 41 gr ams.   The DOC  

al l eged t hat  Br own had possessed,  and at t empt ed t o del i ver ,  

cr ack cocai ne i n v i ol at i on of  hi s r ul es of  communi t y 

super vi s i on.   Br own wai ved hi s r i ght  t o a r evocat i on hear i ng,  

and t he DOC r evoked Br own' s ext ended super vi s i on.    

¶14 A r econf i nement  hear i ng was schedul ed i n Mi l waukee 

Count y Ci r cui t  Cour t .   As not ed pr evi ousl y,  t he DOC r ecommended 

one year ,  t en mont hs,  and t hi r t y  days of  r econf i nement .   The DOC 

agent  ar r i ved at  t he r ecommendat i on by t aki ng appr oxi mat el y 30 

per cent  of  t he r emai ni ng t i me on Br own' s bi f ur cat ed sent ence,  

whi ch was si x year s,  f our  mont hs,  and ni net een days.  

¶15 Dur i ng Br own' s r econf i nement  hear i ng,  t he c i r cui t  

cour t  st at ed:  

Wel l ,  t he pr obat i on basi cal l y——or  ext ended super vi s i on 
i s t o make sur e t hat ——i t ' s basi cal l y gi v i ng you a 
chance t o f ol l ow t he r ul es and r egul at i ons as set  out  
by t he St at e and t o be f r ee of  cr i mi nal  conduct .   
Ther e' s t i me hangi ng over  your  head.   You wer e war ned 
when you wer e r el eased f r om pr i son t hat  i f  you commi t  
anot her  of f ense you' l l  go back t o pr i son,  and you 
commi t t ed i t ,  and i t ' s  a ser i ous cr i me her e.   I t ' s  
sel l i ng cr ack cocai ne,  and I  under st and you have a 
pendi ng case wi t h Judge Si ef er t .    

The Depar t ment  l ooks at  t hi s gr i d and comes up 
wi t h t hese,  I  t hi nk,  l udi cr ousl y l ow r ecommendat i ons,  
and I  t hi nk t hi s i s t oo l ow.   The t i me avai l abl e i s 
s i x year s f our  mont hs and t hey' r e r ecommendi ng I  
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bel i eve one year  and t en mont hs,  and I  t hi nk t hat ' s 
i nsuf f i c i ent  t o send a message her e.    

I  t hi nk obvi ous l y you have a cocai ne pr obl em 
t hat ' s goi ng t o be wi t h you f or  year s.   I t ' s  goi ng t o 
be har d f or  you t o beat  i t ,  and I  t hi nk you' r e a r i sk 
t o t he communi t y t o be out  i n one year  and t en mont hs.  

And I  don' t  know what  Judge Si ef er t  i s  goi ng t o 
do.   He may gi ve you concur r ent  t i me or  consecut i ve 
t i me.   That  i s bet ween you,  your  at t or ney and Judge 
Si ef er t .  

But ,  based upon al l  t he f act s  and ci r cumst ances of  
t hi s case and t he r ecommendat i ons and t he i nf or mat i on 
bef or e me,  t he cour t  i s  goi ng t o sent ence you t o t hr ee 
year s i n t he Wi sconsi n St at e Pr i son.  

¶16  Br own t hen f i l ed a post convi ct i on mot i on f or  

r econsi der at i on,  seeki ng a r educt i on i n t he r econf i nement  t i me 

i mposed.   Br own ar gued t hat  t he c i r cui t  cour t  had not  gi ven due 

wei ght  def er ence t o t he DOC,  t hat  t he cour t  shoul d l ook t o t he 

DOC' s r ecommendat i ons t o det er mi ne t he mi ni mum cust ody 

necessar y,  and t hat  a r econf i nement  deci s i on shoul d compl y wi t h 

due pr ocess r equi r ement s and st andar ds f or  exer ci s i ng 

di scr et i on.  

¶17 The ci r cui t  cour t  deni ed Br own' s mot i on f or  

r econsi der at i on,  and Br own appeal ed.   The cour t  of  appeal s 

uphel d t he c i r cui t  cour t ' s  r econf i nement  or der s,  af f i r mi ng t he 

ci r cui t  cour t ' s  deci s i on t hat  t he c i r cui t  cour t  need not  gi ve 

due wei ght  def er ence t o t he DOC' s r ecommendat i on.   The cour t  of  

appeal s r easoned t hat  a c i r cui t  cour t  has gr eat  di scr et i on i n 

mat t er s of  sent enci ng,  and i s not  r equi r ed t o gi ve due wei ght  

def er ence t o r ecommendat i ons of  t he DOC.   The cour t  of  appeal s 

concl uded t hat  a r econf i nement  hear i ng i s an ext ensi on of  t he 
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or i gi nal  sent enci ng pr oceedi ng and,  t her ef or e,  t he cour t  need 

not  addr ess at  t he r econf i nement  hear i ng al l  of  t he f act or s t hat  

woul d be addr essed at  t he i ni t i al  sent enci ng.   Br own t hen f i l ed 

a pet i t i on f or  r evi ew by t hi s cour t ,  whi ch we gr ant ed.  

I I  

¶18 Thi s case i nvol ves r evi ew of  a r econf i nement  deci s i on,  

as wel l  as i nt er pr et at i on of  admi ni st r at i ve r egul at i ons and 

cr i mi nal  st at ut es.   The i nt er pr et at i on of  an admi ni st r at i ve r ul e 

or  r egul at i on and t he i nt er pr et at i on of  a st at ut e ar e quest i ons 

of  l aw t hat  we r evi ew de novo.   Hi l l haven Cor p.  v.  DHFS,  232 

Wi s.  2d 400,  409,  606 N. W. 2d 572 ( Ct .  App.  1999) .  

¶19 The st andar ds gover ni ng appel l at e r evi ew of  an i mposed 

sent ence ar e wel l  set t l ed.   St at e v.  Tayl or ,  2006 WI  22,  ¶17,  

289 Wi s.  2d 34,  710 N. W. 2d 466.   A c i r cui t  cour t  exer ci ses i t s 

di scr et i on at  sent enci ng,  and appel l at e r evi ew i s l i mi t ed t o 

det er mi ni ng i f  t he cour t ’ s di scr et i on was er r oneousl y exer ci sed.   

St at e v.  Gal l i on,  2004 WI  42,  ¶17,  270 Wi s.  2d 535,   678 N. W. 2d 

197.   Thi s cour t  st at ed i n McCl ear y,  49 Wi s.  2d at  281,  t hat  

" [ a] ppel l at e j udges shoul d not  subst i t ut e t hei r  pr ef er ence f or  a 

sent ence mer el y because,  had t hey been i n t he t r i al  j udge’ s 

posi t i on,  t hey woul d have met ed out  a di f f er ent  sent ence. "  

¶20 A r econf i nement  hear i ng i s cer t ai nl y aki n t o a 

sent enci ng hear i ng and,  t her ef or e,  bot h ar e r ev i ewed on appeal  

t o det er mi ne i f  t her e has been an er r oneous exer ci se of  

di scr et i on.   See St at e v.  Swi ams,  2004 WI  App 217,  ¶23,  277 Wi s.  

2d 400,  690 N. W. 2d 452;  see al so St at e v.  Odom,  2006 WI  App 145,  

¶11,  __ Wi s.  2d __,  720 N. W. 2d 695.   I n t he pr esent  case,  we 
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r evi ew a r econf i nement  deci s i on,  not  a sent enci ng deci s i on.   

However ,  i n St at e v.  Swi ams,  t he cour t  of  appeal s r easoned,  " I n 

l i ght  of  t he need f or  meani ngf ul  assessment  of  deci s i ons t hat  

depr i ve per sons of  t hei r  l i ber t y .  .  .  we per cei ve no r eason why 

a ' sent enci ng'  under  Wi s.  St at .  Rul e 809. 30 shoul d not  encompass 

r econf i nement  under  Wi s.  St at .  § 302. 13( 9) ( am) ( 2001- 02) . "   I d.  

at  ¶23 ( c i t i ng Gal l i on,  270 Wi s.  2d 535,  ¶19) .   Mor eover ,  i n 

St at e v.  Wegner ,  2000 WI  App 231,  ¶7,  239 Wi s.  2d 96,  619 N. W. 2d 

289,  t he cour t  of  appeal s hel d t hat  t he c i r cui t  cour t ' s  dut y at  

sent enci ng af t er  r evocat i on of  par ol e,  and t he cour t ' s  dut y at  

t he or i gi nal  sent enci ng,  wer e t he same.    

¶21 I n t he pr esent  case,  t he cour t  of  appeal s  quot ed 

Wegner ,  239 Wi s.  2d 96,  ¶7,  st at i ng,  " ' [ W] e wi l l  r evi ew t he t wo 

sent enci ng pr oceedi ngs on a gl obal  basi s,  t r eat i ng t he l at t er  

sent enci ng as a cont i nuum of  t he f i r st . ' "   St at e v.  Br own,  2006 

WI  App 44,  ¶17,  289 Wi s.  2d 691,  712 N. W. 2d 899.   See al so St at e 

v.  Jones,  2005 WI  App 259,  ¶8,  288 Wi s.  2d 475,  707 N. W. 2d 876.   

I n Wegner ,  t he j udge i mposi ng t he r econf i nement  sent ence was t he 

same j udge who i mposed t he or i gi nal  sent ence.   Tr eat i ng t he 

r econf i nement  hear i ng as a cont i nuum of  t he sent enci ng hear i ng 

i s l ogi cal  when t he same j udge i s pr esi di ng over  bot h t he 

or i gi nal  sent enci ng hear i ng and t he r econf i nement  hear i ng.   

However ,  i n many cases,  one j udge wi l l  pr esi de over  t he or i gi nal  

sent enci ng and a di f f er ent  j udge wi l l  do t he r econf i nement  

hear i ng,  as was t he si t uat i on i n Br own' s case.   Under  such 

ci r cumst ances,  t her e i s no cont i nuum.  
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¶22 We concl ude t hat  a r econf i nement  deci s i on,  l i ke an 

i ni t i al  sent enci ng deci s i on,  i nvol ves t he ci r cui t  cour t ' s  

di scr et i on,  and we r evi ew t he ci r cui t  cour t ' s  deci s i on t o 

det er mi ne whet her  t hat  di scr et i on was er r oneousl y exer ci sed.   

See St at e v.  Spear s,  227 Wi s.  2d 495,  506,  596 N. W. 2d 375 

( 1999) .   An er r oneous exer ci se of  such di scr et i on occur s 

" whenever  i t  appear s t hat  no di scr et i on was exer ci sed i n i t s 

i mposi t i on [ of  t he sent ence]  or  di scr et i on was exer ci sed wi t hout  

t he under pi nni ngs of  an expl ai ned j udi c i al  r easoni ng pr ocess. "   

McCl ear y,  49 Wi s.  2d at  278.   As l ong as t he r econf i nement  cour t  

consi der ed t he r el evant  f act or s,  and not  i r r el evant  or  i mpr oper  

ones,  and t he deci s i on was wi t hi n t he st at ut or y l i mi t s,  t he 

sent ence wi l l  not  be r ever sed,  unl ess i t  " ' i s  so excessi ve and 

unusual  and so di spr opor t i onat e t o t he of f ense commi t t ed as t o 

shock publ i c sent i ment  and vi ol at e t he j udgment  of  r easonabl e 

peopl e concer ni ng what  i s r i ght  and pr oper  under  t he 

c i r cumst ances. ' "   Tayl or ,  289 Wi s.  2d 34,  ¶18 ( c i t at i ons 

omi t t ed) .  

¶23 Br own asser t s t hat  t he c i r cui t  cour t  shoul d have gi ven 

due wei ght  def er ence t o t he DOC' s r ecommendat i on of  one year ,  

t en mont hs,  and t hi r t y days of  r econf i nement ,  because t he DOC 

has exper t i se i n deal i ng wi t h v i ol at i ons dur i ng ext ended 

super vi s i ons and wi t h r evocat i ons.   The St at e ar gues t hat  t he 

c i r cui t  cour t  was not  r equi r ed t o gi ve any par t i cul ar  wei ght  t o 

t he DOC' s r ecommendat i ons.    

¶24 We agr ee wi t h t he St at e' s posi t i on t hat  t he c i r cui t  

cour t  di d not  owe def er ence t o t he DOC.   Al t hough 
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Wi s.  St at .  § 302. 113( 9) ( at )  ( 2003- 04) 2 r equi r es t he DOC t o make a 

r ecommendat i on concer ni ng t he per i od of  r econf i nement ,  i t  does 

not  i ndi cat e how t he cour t  i s  t o t r eat  t hat  r ecommendat i on.   

Al t hough t he DOC' s r ecommendat i on may be hel pf ul ,  and shoul d be 

consi der ed by t he c i r cui t  cour t  i n a r econf i nement  deci s i on,  

t hat  r ecommendat i on i s not  ent i t l ed t o any def er ence.   I n t he 

cont ext  of  a f or mal  sent enci ng hear i ng,  a sent enci ng cour t  i s  

not  r equi r ed t o gi ve any par t i cul ar  l evel  of  def er ence t o t he 

DOC' s sent enci ng r ecommendat i ons,  whi ch ar e i ncl uded i n 

pr esent ence i nvest i gat i on r epor t s.   See Wi s.  Admi n.  Code § DOC 

328. 27( 2) ( Sept . ,  2006) .   I f  t he sent enci ng cour t  devi at es f r om 

t he DOC' s r ecommendat i ons i n a f or mal  sent enci ng hear i ng,  t he 

cour t  i s  not  r equi r ed t o expl ai n i t s r easons f or  doi ng so,  as 

l ong as pr oper  sent enci ng di scr et i on i s exer ci sed.   See St at e v.  

Johnson,  158 Wi s.  2d 458,  469,  463 N. W. 2d 352 ( Ct .  App.  1990) .   

¶25 Si nce a r econf i nement  hear i ng i s c l osel y aki n t o a 

sent enci ng hear i ng,  t he DOC' s r ecommendat i on may be hel pf ul  and 

shoul d be consi der ed by a c i r cui t  cour t ,  but  t he cour t  i s  not  

r equi r ed t o f ol l ow t he DOC' s sent enci ng r ecommendat i on i n maki ng 

a r econf i nement  deci s i on.    

I I I  

¶26 Br own ar gues t hat  t he c i r cui t  cour t  f ai l ed t o 

adequat el y expl ai n i t s basi s  f or  i mposi ng t hr ee year s of  

r econf i nement ,  and t hat  an expl anat i on was r equi r ed under  

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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McCl ear y,  49 Wi s.  2d 263,  and Gal l i on,  270 Wi s.  2d 535.   I n 

McCl ear y,  t hi s cour t  hel d t hat  a sent enci ng j udge i s r equi r ed t o 

pr ovi de a " r at i onal  and expl ai nabl e basi s"  f or  sel ect i ng t he 

par t i cul ar  sent ence i mposed.   McCl ear y,  49 Wi s.  2d at  276.   We 

st at ed t hat  " ' [ t ] he sent ence i mposed i n each case shoul d cal l  

f or  t he mi ni mum amount  of  cust ody or  conf i nement  whi ch i s 

consi st ent  wi t h t he pr ot ect i on of  t he publ i c,  t he gr avi t y of  t he 

of f ense and t he r ehabi l i t at i ve needs of  t he def endant . ' "   I d.  

( c i t at i ons omi t t ed) .   I n Gal l i on,  t hi s cour t  r eaf f i r med 

McCl ear y ' s sent enci ng st andar ds,  and hel d t hat  a c i r cui t  cour t  

must  expl ai n on t he r ecor d how a sent ence' s component  par t s 

pr omot e t he sent enci ng obj ect i ves.   Gal l i on,  270 Wi s.  2d 535,  

¶46.   Thi s cour t  not ed t hat  sent enci ng obj ect i ves may var y f r om 

case t o case,  but  t hat  such obj ect i ves i ncl ude t he pr ot ect i on of  

t he communi t y,  puni shment  of  t he def endant ,  r ehabi l i t at i on of  

t he def endant ,  and det er r ence of  ot her s.   I d. ,  ¶¶40- 41 ( c i t i ng 

Wi s.  JI ——Cr i mi nal  SM- 34 at  8- 9 ( 1999) ) .   Br own' s r econf i nement  

hear i ng occur r ed pr i or  t o t hi s cour t ' s  deci s i on i n Gal l i on,  and 

Gal l i on does not  appl y r et r oact i vel y,  but  i t  i s  i mpor t ant  t o 

not e t hat  Gal l i on ser ved t o " r ei nvi gor at e"  t he pr i nci pl es set  

f or t h i n McCl ear y.   Gal l i on,  270 Wi s.  2d 535,  ¶4;  see al so 

Tayl or ,  289 Wi s.  2d 34,  ¶17 n. 9.  

¶27 The St at e asser t s t hat  a r econf i nement  deci s i on i s not  

a sent ence and,  t her ef or e,  t he cour t  need not  expl ai n how t he 

r econf i nement  t i me i mposed r el at es t o t he sent enci ng obj ect i ves 

as r equi r ed by McCl ear y.   McCl ear y,  49 Wi s.  2d at  276.   As 

st at ed above,  we concl ude t hat  a r econf i nement  hear i ng and a 
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sent enci ng hear i ng ar e c l osel y aki n t o one anot her .   We agr ee 

wi t h t he St at e' s asser t i on t hat  a r econf i nement  hear i ng di f f er s 

f r om a sent enci ng hear i ng i n sever al  r espect s.   For  exampl e,  a 

sent enci ng hear i ng f ocuses on pr i mar y sent enci ng f act or s,  such 

as t he gr avi t y of  t he of f ense,  pr ot ect i on of  t he publ i c,  and t he 

r ehabi l i t at i ve needs of  t he def endant ,  as wel l  as det er r ence.   

However ,  a mai n f ocus of  a r econf i nement  hear i ng i s t he 

def endant ' s behavi or  s i nce t he i mposi t i on of  t he or i gi nal  

sent ence.   At  a r econf i nement  hear i ng,  t he or i gi nal  sent ence has 

al r eady set  t he maxi mum per i od of  t i me f or  whi ch t he ci r cui t  

cour t  can r econf i ne t he def endant .   The cour t  may not  i mpose a 

r econf i nement  per i od t hat  exceeds t he t i me r emai ni ng on t he 

or i gi nal  bi f ur cat ed sent ence.   Wi s.  St at .  § 302. 113( 9) ( am) .   

Addi t i onal l y,  at  a r econf i nement  hear i ng,  t he i ndi v i dual ' s 

l i ber t y at  st ake i s not  " t he absol ut e l i ber t y t o whi ch ever y 

c i t i zen i s ent i t l ed, "  but  r at her  a " condi t i onal  l i ber t y"  t hat  i s  

dependent  on t he i ndi v i dual ' s  obser vance of  t he r ul es of  

ext ended super vi s i on.   See Mor r i ssey v.  Br ewer ,  408 U. S.  471,  

480 ( 1972) .  

¶28 However ,  despi t e t he di f f er ences bet ween a sent enci ng 

hear i ng and a r econf i nement  hear i ng,  t he t wo hear i ngs ar e 

c l osel y aki n t o each ot her ,  because bot h det er mi ne whet her  a 

per son shoul d be sent  t o pr i son and f or  how l ong.   Swi ams,  277 

Wi s.  2d 400,  ¶22.   The St at e ar gues t hat  r equi r i ng a c i r cui t  

cour t  t o pr ovi de r easoned expl anat i ons f or  r econf i nement  

deci s i ons wi l l  pl ace an undue bur den on t he t i me of  a c i r cui t  

cour t .   However ,  t he cour t  of  appeal s r ej ect ed a s i mi l ar  
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ar gument  i n Swi ams.   I d. ,  ¶23.   I n Swi ams,  t he cour t  of  appeal s 

not ed t hat ,  ot her  t han t he St at e' s concer n t hat  t o r equi r e a 

c i r cui t  cour t  t o expl ai n f ul l y  a r econf i nement  or der  mi ght  t ake 

t oo much t i me,  t he St at e coul d not  i dent i f y any adver se 

consequences t hat  coul d f l ow f r om per mi t t i ng def endant s t o seek 

" meani ngf ul  r evi ew"  of  r econf i nement  or der s under  

Wi s.  St at .  § ( Rul e)  809. 30.   I d.   The cour t  of  appeal s  

ul t i mat el y r ej ect ed t he St at e' s " expedi ency- based j ust i f i cat i on 

f or  any t r uncat i on of  t he sent enci ng expl anat i on t o whi ch ever y 

per son depr i ved of  hi s or  her  l i ber t y i s ent i t l ed. "   I d.    

¶29 I n l i ght  of  t he need f or  " meani ngf ul  assessment  of  

deci s i ons t hat  depr i ve per sons of  t hei r  l i ber t y, "  we agr ee wi t h 

t he cour t  of  appeal s,  and t hus di sagr ee wi t h t he St at e' s 

ar gument ,  t hat  r equi r i ng a c i r cui t  cour t  t o gi ve r easoned 

expl anat i ons f or  r econf i nement  deci s i ons wi l l  pl ace an undue 

bur den on t he t i me of  a c i r cui t  cour t .   I d.   The r el at i vel y 

smal l  i nvest ment  of  t i me t hat  a c i r cui t  cour t  wi l l  expend i n 

pr ovi di ng r easoned expl anat i ons f or  r econf i nement  deci s i ons i s 

f ar  out wei ghed by t he benef i t s of  i nsur i ng meani ngf ul  r evi ew of  

r econf i nement  deci s i ons and sat i sf y i ng a def endant ' s pr ocedur al  

due pr ocess r i ght  " t o be sent enced on t he basi s of  accur at e 

i nf or mat i on. "   St at e v.  Gr eve,  2004 WI  69,  ¶14,  272 Wi s.  2d 444,  

681 N. W. 2d 479;  see al so Br uneau v.  St at e,  77 Wi s.  2d 166,  175,  

252 N. W. 2d 347 ( 1977) .      

¶30 Sent enci ng deci s i ons ar e,  and al ways have been,  wi t hi n 

t he c i r cui t  cour t ' s  r easonabl e exer ci se of  di scr et i on,  yet  t her e 

must  al so be saf eguar ds i n pl ace,  t o i nsur e meani ngf ul  appel l at e 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=WIST809.30&db=1000260&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Wisconsin
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r evi ew of  such exer ci se of  di scr et i on.   Gal l i on,  270 Wi s.  2d 

535,  ¶¶17- 18.   We r ecogni ze t he need t o pr ovi de t he ci r cui t  

cour t s wi t h gui del i nes f or  deci di ng what  amount  of  r econf i nement  

i s appr opr i at e af t er  r evocat i on of  ext ended super vi s i on.  

¶31 I n June 1998 t he Wi sconsi n Legi s l at ur e enact ed Tr ut h-

i n- Sent enci ng Par t  I ,  1997 Wi s.  Act  283,  whi ch abandoned 

Wi sconsi n' s i ndet er mi nat e sent enci ng syst em i n f avor  of  a t r ut h-

i n- sent enci ng r egi me.   See Mi chael  B.  Br ennan,  Thomas J.  Hammer ,  

and Donal d V.  Lat or r aca,  Ful l y I mpl ement i ng Tr ut h- i n- Sent enci ng,  

75 Wi s.  Law.  10 ( November  2002) .   Then,  as par t  of  Tr ut h- i n-

Sent enci ng Par t  I I ,  2001 Wi s.  Act  109,  t he l egi s l at ur e t ook 

r econf i nement  aut hor i t y away f r om admi ni st r at i ve l aw j udges,  and 

speci f i ed t hat  ci r cui t  j udges wer e t o det er mi ne t he amount  of  

r econf i nement  or  r ei ncar cer at i on t i me upon r evocat i on of  

ext ended super vi s i on.   75 Wi s.  Law.  at  53.    

¶32 Nonet hel ess,  c i r cui t  cour t s may f i nd gui dance i n Wi s.  

Admi n.  Code § HA 2. 05( 7) ( f ) ( Sept . ,  2001) ,  whi ch i dent i f i es t he 

cr i t er i a t hat  admi ni st r at i ve l aw j udges wer e t o empl oy,  pr i or  t o 

t he enact ment  of  2001 Wi s.  Act  109,  i n det er mi ni ng t he pr oper  

amount  of  r econf i nement  t i me af t er  r evocat i on of  ext ended 

super vi s i on.   These cr i t er i a ar e near l y i dent i cal  t o t he 

cr i t er i a i n Wi s.  Admi n.  Code § HA 2. 06( 6) ( b) ( Sept . ,  2001) ,  t hat  

admi ni st r at i ve l aw j udges wer e t o ut i l i ze under  Wi sconsi n' s 

f or mer  par ol e syst em,  i n det er mi ni ng t he per i od of  good t i me 

f or f ei t ur e or  r ei ncar cer at i on f ol l owi ng r evocat i on of  par ol e.   

¶33 Under  t he cur r ent  syst em of  ext ended super vi s i on,  t he 

DOC has a dut y under  Wi s.  St at .  § 302. 113( 9) ( at )  t o make a 
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r ecommendat i on t o t he cour t  concer ni ng t he per i od of  t i me f or  

whi ch an i ndi v i dual  shoul d be r et ur ned t o pr i son af t er  

r evocat i on of  ext ended super vi s i on.   Al t hough t he DOC has not  

yet  pr omul gat ed admi ni st r at i ve r ul es i mpl ement i ng i t s dut y  under   

§ 302. 113( 9) ( at ) ,  t he DOC' s cr i t er i a f or  r ecommendat i ons of  

per i ods of  r ei ncar cer at i on or  f or f ei t ed good t i me ar e codi f i ed 

i n Wi s.  Admi n.  Code § 331. 14( 3) ( b) ( Oct . ,  2006) .   The cr i t er i a 

t hat  t he DOC consi der s pur suant  t o Wi s.  Admi n.  Code 

§ 331. 14( 3) ( b)  ar e near l y i dent i cal  t o t he cr i t er i a t hat  

admi ni st r at i ve l aw j udges consi der ed when maki ng deci s i ons about  

r econf i nement  or  f or f ei t ur e of  good t i me bef or e t he enact ment  of  

Tr ut h- i n- Sent enci ng Par t  I I .   Wi s.  Admi n.  Code §§  HA 

2. 05( 7) ( f ) ,  2. 06( 6) ( b) ( Sept . ,  2001) .     

¶34 I n maki ng r econf i nement  deci s i ons,  we expect  t hat  

c i r cui t  cour t s wi l l  usual l y cons i der  t he nat ur e and sever i t y of  

t he or i gi nal  of f ense,  t he c l i ent ' s i nst i t ut i onal  conduct  r ecor d,   

as wel l  as t he amount  of  i ncar cer at i on necessar y t o pr ot ect  t he 

publ i c f r om t he r i sk of  f ur t her  cr i mi nal  act i v i t y,  t aki ng i nt o 

account  t he def endant ' s conduct  and t he nat ur e of  t he v i ol at i on 

of  t er ms and condi t i ons dur i ng ext ended super vi s i on.   See Wi s.  

Admi n.  Code §§  HA 2. 05( 7) ( f ) ,  2. 06( 6) ( b) ( Sept . ,  2001) ;  Wi s.  

Admi n.  Code § 331. 14( 3) ( b) ( Oct . ,  2006) .   The r econf i nement  

per i od i mposed shoul d be t he mi ni mum amount  t hat  i s  necessar y t o 

pr ot ect  t he publ i c,  t o pr event  depr eci at i on of  t he ser i ousness 

of  t he of f ense,  and t o meet  t he def endant ' s  r ehabi l i t at i ve 

needs.   Wi s.  Admi n.  Code § 331. 14( 3) ( b) ;  McCl ear y,  49 Wi s.  2d at  

276.      
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¶35 St at e ex r el .  Hauser  v.  Car bal l o,  82 Wi s.  2d 51,  261 

N. W. 2d 133 ( 1978) ,  al so i dent i f i es addi t i onal  f act or s t hat  

pr ovi de some gui dance t o c i r cui t  cour t s i n maki ng r econf i nement  

deci s i ons.   I n Hauser ,  t hi s cour t  l i s t ed f act or s t hat  

admi ni st r at i ve l aw j udges wer e t o consi der  i n t he det er mi nat i on 

of  whet her  t o f or f ei t  a par ol e v i ol at or ' s good t i me cr edi t s 

under  Wi sconsi n' s f or mer  par ol e syst em.   However ,  l i ke 

r econf i nement ,  t he det er mi nat i on of  whet her  t o f or f ei t  a par ol e 

v i ol at or ' s good t i me r equi r ed a di scr et i onar y det er mi nat i on of  

" what  bal ance of  t i me bet ween r enewed i ncar cer at i on and f ur t her  

par ol e [ ext ended]  super vi s i on i s most  l i kel y t o pr ot ect  soci et y 

and at  t he same t i me t o f aci l i t at e t he v i ol at or ' s t r ansi t i on 

bet ween pr i son and uncondi t i onal  f r eedom. "   I d.  at  75.  

¶36 Ot her  f act or s t hat  may be r el evant  and appr opr i at e,  

dependi ng on t he ci r cumst ances,  f or  a c i r cui t  cour t  t o consi der  

i n maki ng r econf i nement  deci s i ons i ncl ude consi der at i on of  t he 

def endant ' s r ecor d,  at t i t ude,  and capaci t y f or  r ehabi l i t at i on,  

and t he r ehabi l i t at i ve goal s t o be accompl i shed by i mpr i sonment  

f or  t he t i me per i od i n quest i on i n r el at i on t o t he t i me l ef t  on 

t he v i ol at or ' s or i gi nal  sent ence.   I d.    

¶37 We expect  t hat  a c i r cui t  cour t  wi l l  appl y t hose 

f act or s not ed her ei n t hat  ar e r el evant  and,  awar e of  t he 

pr i nci pl es set  f or t h i n McCl ear y,  and agai n i n Gal l i on,  wi l l  

pr ovi de,  on t he r ecor d,  a r easoned basi s f or  a r econf i nement  

deci s i on.   These f act or s ar e not  a mandat or y checkl i st ,  and we 

do not  hol d t hat  a c i r cui t  cour t  must  exami ne each f act or  on t he 

r ecor d i n ever y case.   Rat her ,  we l i s t  t hese f act or s i n or der  t o 
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pr ovi de gui dance f or  c i r cui t  cour t  j udges when det er mi ni ng 

appr opr i at e r econf i nement  per i ods,  dependi ng on t he f act s and 

ci r cumst ances of  each case.      

¶38 The or i gi nal  sent enci ng t r anscr i pt  i s  an i mpor t ant  

sour ce of  i nf or mat i on on t he def endant  t hat  di scusses many of  

t he f act or s t hat  c i r cui t  cour t s shoul d consi der  when maki ng a 

r econf i nement  deci s i on.   The or i gi nal  sent enci ng t r anscr i pt  i s 

r eadi l y avai l abl e f or  a c i r cui t  cour t  t o exami ne,  and t hose 

por t i ons t hat  ar e consi der ed by t he cour t  t o be r el evant  shoul d 

be ment i oned.   

¶39 We r ecogni ze t hat  not  al l  of  t he f act or s wi l l  appl y i n 

ever y case.   When maki ng r econf i nement  deci s i ons,  i t  i s  

appr opr i at e f or  a c i r cui t  cour t  t o i dent i f y t he gener al  

obj ect i ves of  gr eat est  i mpor t ance,  and descr i be t he f act or s and 

ci r cumst ances r el evant  t o t hose obj ect i ves.   Gal l i on,  270 Wi s.  

2d 535,  ¶41.   As t hi s cour t  not ed i n Tayl or ,  we r ecogni ze t hat  

i t  i s  wi t hi n t he c i r cui t  cour t ' s  di scr et i on t o deci de what  

wei ght  shoul d be gi ven t o a par t i cul ar  f act or  i n a par t i cul ar  

case.   Tayl or ,  289 Wi s.  2d 34,  ¶43 ( c i t i ng Cunni ngham v.  St at e,  

76 Wi s.  2d 277,  282,  251 N. W. 2d 65 ( 1977) ) .   We ar e cogni zant  of  

t he f act  t hat  " [ h] ow much expl anat i on i s necessar y.  .  .  wi l l  

var y f r om case t o case. "  Gal l i on,  270 Wi s.  2d 535,  ¶39 ( c i t i ng 

McCl ear y,  49 Wi s.  2d at  276) .  

¶40 We ur ge t he pr osecut or ,  def ense counsel ,  and t he 

def endant  t o br i ng t o t he cour t ' s  at t ent i on any f act or s and 

ci r cumst ances,  whi ch may be par t i cul ar l y r el evant  t o t he 

gui del i nes di scussed her ei n.   I n t hei r  Non- Par t y Br i ef ,  
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Pr of essor s Wal t er  Di ckey,  Davi d E.  Schul t z,  and Mi chael  E.  

Smi t h,  not e t hat  i f  c i r cui t  cour t s and busy l awyer s ar e not  

encour aged t o set  f or t h on t he r ecor d t he f act s and i nf er ences 

f or  a sent enci ng deci s i on,  t hen t hey wi l l  be t empt ed t o avoi d 

doi ng so.   At  or al  ar gument ,  Pr of essor  Di ckey f ur t her  st at ed 

t hat ,  as advocat es,  l awyer s shoul d poi nt  out  t o t he cour t  what  

f act s and ci r cumst ances ar e r el evant  at  a sent enci ng or  a 

r econf i nement  hear i ng.  

¶41 Si nce t hi s cour t  has not ,  unt i l  now,  set  f or t h any 

gui dance as t o t he f act or s t hat  c i r cui t  cour t s shoul d consi der  

i n maki ng r econf i nement  deci s i ons,  we hol d t hat  t he c i r cui t  

cour t ,  i n t hi s case,  di d not  er r oneousl y exer ci se i t s di scr et i on 

when i t  or der ed Br own t o r et ur n t o pr i son f or  t hr ee year s.   As 

st at ed above,  a r econf i nement  hear i ng and a sent enci ng hear i ng 

ar e c l osel y aki n t o one anot her .   Sent enci ng i s a di scr et i onar y 

act .   The t er m cont empl at es a pr ocess of  r easoni ng.   McCl ear y,  

49 Wi s.  2d at  277.   We wi l l  r emand f or  r esent enci ng or  

modi f i cat i on of  a sent ence onl y when an er r oneous exer ci se of  

di scr et i on c l ear l y appear s.   I d.  at  278.  

¶42 The ci r cui t  cour t ' s  st at ement  at  t he r econf i nement  

hear i ng i ndi cat ed t hat  t he cour t  was i ndeed act i ng as a 

deci s i onmaker  and demonst r at i ng a pr ocess of  r easoni ng.   Br own 

asser t s t hat  he has a pr ocedur al  due pr ocess r i ght  t o be 

sent enced on t he basi s of  t r ue and cor r ect  i nf or mat i on and t o 

have hi s sent ence adequat el y expl ai ned t o hi m by t he cour t .   See 

Gr eve,  272 Wi s.  2d 444,  ¶14.   Br own' s pr ocedur al  due pr ocess 

r i ght  was sat i sf i ed her e.   The ci r cui t  cour t  ar t i cul at ed 
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suf f i c i ent  r easons f or  i mposi ng t hr ee year s of  r econf i nement  f or  

Br own.   Af t er  exami ni ng t he r ecor d and t he i nf or mat i on bef or e 

i t ,  pr esent ed by counsel  f or  bot h s i des,  i ncl udi ng t he 

r ecommendat i on by t he DOC,  t he c i r cui t  cour t  concl uded t hat  

t hr ee year s of  r econf i nement  was war r ant ed.   The cour t  expl ai ned 

t hat  Br own posed a r i sk t o t he communi t y,  i f  he wer e t o be 

r el eased i n one year ,  t en mont hs,  and t hi r t y days as r ecommended 

by t he DOC,  and t hat  t he DOC' s r ecommended t i me was i nsuf f i c i ent  

t o " send a message her e. "   The ci r cui t  cour t  f ur t her  expl ai ned 

t hat  Br own had a " cocai ne pr obl em. "   The ci r cui t  cour t  came t o 

t he r easoned concl usi on t hat  " based upon al l  t he f act s and 

ci r cumst ances, "  t hr ee year s was t he appr opr i at e amount  of  

r econf i nement  t i me i n Br own' s case.     

   

I V.  CONCLUSI ON 

¶43 Under  t he c i r cumst ances set  f or t h,  and our  st andar ds 

f or  r evi ew of  t he di scr et i on of  t he c i r cui t  cour t  i n a 

sent enci ng deci s i on,  we hol d t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on,  when t he cour t  i mposed 

t hr ee year s of  r econf i nement .   Tayl or ,  289 Wi s.  2d 34,  ¶30.   

Si nce t hi s cour t  has not ,  unt i l  now,  set  f or t h any gui del i nes as 

t o t he f act or s t hat  shoul d be consi der ed i n r econf i nement  

hear i ngs,  we f ur t her  hol d t hat  t he c i r cui t  cour t  adequat el y 

expl ai ned t he basi s f or  i t s  r econf i nement  deci s i on,  when i t  

st at ed t hat  i t  bel i eved t he DOC' s r ecommendat i on of  one year ,  

t en mont hs,  and t hi r t y days was t oo l ow,  t hat  Br own had a 

cocai ne pr obl em,  and t hat  he woul d be a r i sk t o t he communi t y i f  
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he wer e t o be r el eased af t er  t he DOC' s suggest ed r econf i nement  

per i od.  

¶44 Under  Tr ut h- i n- Sent enci ng,  ext ended super vi s i on and 

r econf i nement  ar e,  i n ef f ect ,  subst i t ut es f or  t he par ol e syst em 

t hat  exi st ed under  pr i or  l aw.   A r econf i nement  hear i ng occur s 

af t er  t her e has been an or i gi nal  sent enci ng and a r evocat i on of  

ext ended super vi s i on and i s,  t her ef or e,  c l osel y aki n t o a 

sent enci ng hear i ng.    

¶45 We do not  i nt end t o set  f or t h a r equi r ed checkl i st  

t hat  must  be f ol l owed i n ever y i nst ance.   Never t hel ess,  a 

c i r cui t  cour t ,  i n demonst r at i ng an exer ci se of  di scr et i on i n a 

r econf i nement  deci s i on,  shoul d consi der  many of  t he f act or s 

di scussed her ei n,  when maki ng r econf i nement  deci s i ons,  and 

shoul d expl ai n on t he r ecor d t hose f act or s whi ch ar e r el evant  t o 

t he c i r cumst ances of  a par t i cul ar  case.   A c i r cui t  cour t  shoul d 

consi der  t he r ecommendat i on f r om t he DOC.   The cour t  shoul d al so 

consi der  t he nat ur e and sever i t y of  t he or i gi nal  of f ense,  t he 

c l i ent ' s i nst i t ut i onal  conduct  r ecor d,  and t he cl i ent ' s conduct  

and t he nat ur e of  t he v i ol at i on of  t er ms and condi t i ons dur i ng 

ext ended super vi s i on,  as wel l  as t he amount  of  i ncar cer at i on 

necessar y t o pr ot ect  t he publ i c f r om t he r i sk of  f ur t her  

cr i mi nal  act i v i t y.   The cour t  shoul d i mpose t he mi ni mum amount  

of  conf i nement  whi ch i s consi st ent  wi t h t he pr ot ect i on of  t he 

publ i c,  t he gr avi t y of  t he of f ense,  and t he def endant ' s 

r ehabi l i t at i ve needs.   McCl ear y,  49 Wi s.  2d at  276.   A c i r cui t  

cour t  al so shoul d consi der  t he def endant ' s pr i or  r ecor d,  

at t i t ude,  and capaci t y f or  r ehabi l i t at i on,  and t he 
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r ehabi l i t at i ve goal s t o be accompl i shed by r econf i nement  f or  t he 

t i me per i od i n quest i on i n r el at i on t o t he t i me l ef t  on t he 

def endant ' s or i gi nal  sent ence.    

¶46 We r eal i ze t hat  not  al l  of  t hese f act or s wi l l  appl y i n 

ever y case.   We pr ovi de t hi s l i s t i ng not  as a mandat or y 

checkl i st  t o be f ol l owed poi nt  by poi nt ,  but  as gui dance t o a 

c i r cui t  cour t  i n maki ng what  of t en i s a di f f i cul t  r econf i nement  

deci s i on.   For  t he r easons set  f or t h her ei n,  t he deci s i on of  t he 

cour t  of  appeal s i s af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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