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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on, 1 whi ch r ever sed t he 

deci s i on of  t he Dane Count y Ci r cui t  Cour t ,  St even D.  Eber t ,  

Judge.   I n t he under l y i ng di sput e bet ween Menasha Cor por at i on 

( Menasha)  and t he Wi sconsi n Depar t ment  of  Revenue ( DOR) ,  t he 

Wi sconsi n Tax Appeal s Commi ssi on2 ( Commi ssi on)  concl uded t hat  t he 
                                                 

1 DOR v.  Menasha Cor p. ,  2007 WI  App 20,  299 Wi s.  2d 348,  728 
N. W. 2d 738.   

2 The Wi sconsi n Tax Appeal s Commi ssi on deci s i on,  Menasha 
Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 719 ( WTAC 2003)  i s al so 
avai l abl e as Docket  No.  01- S- 72 ( f i l i ng 12/ 01/ 03)  at  
ht t p: / / www. wi sbar . or g/ AM/ Cust omSour ce/ ASPCode/ casei ndex. asp?Ar ea
=4 ( l ast  v i s i t ed 07/ 01/ 08) .  
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" R/ 3 Syst em, "  whi ch Menasha pur chased f r om SAP,  was a cust om 

comput er  pr ogr am under  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  ( Sept .  

2006) , 3 and t hus,  t he R/ 3 Syst em was exempt  f r om sal es and use 

t ax.   See Wi s.  St at .  § 77. 51( 20)  ( 2003- 04) . 4  The DOR appeal ed 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 

Code ar e t o t he Sept ember  2006 ver si on unl ess ot her wi se 
i ndi cat ed.  

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.   

Wi sconsi n St at .  § 77. 51( 20)  pr ovi des:  

" Tangi bl e per sonal  pr oper t y"  means al l  t angi bl e 
per sonal  pr oper t y of  ever y k i nd and descr i pt i on and 
i ncl udes el ect r i c i t y,  nat ur al  gas,  st eam and wat er  and 
al so l eased pr oper t y af f i xed t o r eal t y i f  t he l essor  
has t he r i ght  t o r emove t he pr oper t y upon br each or  
t er mi nat i on of  t he l ease agr eement ,  unl ess t he l essor  
of  t he pr oper t y i s al so t he l essor  of  t he r eal t y t o 
whi ch t he pr oper t y i s af f i xed.   " Tangi bl e per sonal  
pr oper t y"  al so i ncl udes coi ns and st amps of  t he Uni t ed 
St at es sol d or  t r aded as col l ect or s '  i t ems above t hei r  
f ace val ue and comput er  pr ogr ams except  cust om 
comput er  pr ogr ams.  

Wi sconsi n Admi n.  Code § Tax 11. 71( 1) ( e)  pr ovi des:  

" Cust om pr ogr ams"  mean ut i l i t y  and appl i cat i on 
sof t war e whi ch accommodat e t he speci al  pr ocessi ng 
needs of  t he cust omer .  The det er mi nat i on of  whet her  a 
pr ogr am i s a cust om pr ogr am shal l  be based upon al l  
t he f act s and ci r cumst ances,  i ncl udi ng t he f ol l owi ng:  

1.  The ext ent  t o whi ch t he vendor  or  i ndependent  
consul t ant  engages i n s i gni f i cant  pr esal e consul t at i on 
and anal ysi s of  t he user ' s r equi r ement s and syst em.  

2.  Whet her  t he pr ogr am i s l oaded i nt o t he 
cust omer ' s comput er  by t he vendor  and t he ext ent  t o 
whi ch t he i nst al l ed pr ogr am must  be t est ed agai nst  t he 
pr ogr am' s speci f i cat i ons.  
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t hat  deci s i on t o t he Dane Count y Ci r cui t  Cour t .   The ci r cui t  

cour t  r ever sed t he Commi ssi on' s deci s i on and concl uded t hat  t he 

R/ 3 Syst em was a non- cust om sof t war e pr ogr am and t hus was 

t axabl e as t angi bl e pr oper t y.   Menasha t hen appeal ed t hat  

deci s i on t o t he cour t  of  appeal s .   The cour t  of  appeal s r ever sed 

t he ci r cui t  cour t ' s  deci s i on and t her ef or e af f i r med t he 

Commi ssi on' s i ni t i al  deci s i on t hat  t he R/ 3 Syst em was cust om and 

t hus exempt  f r om sal es and use t ax.   We af f i r m t he cour t  of  

appeal s '  deci s i on.  

¶2 Thi s appeal  pr esent s t he f ol l owi ng t wo i ssues:  ( 1)  

what  i s t he pr oper  l evel  of  def er ence t hat  t hi s cour t  shoul d 

gi ve t o t he Commi ssi on' s deci s i on;  and ( 2)  di d t he Commi ssi on 

r easonabl y concl ude t hat  t he R/ 3 Syst em was a cust om pr ogr am and 

t her ef or e not  subj ect  t o sal es and use t ax.  

                                                                                                                                                             
3.  The ext ent  t o whi ch t he use of  t he sof t war e 

r equi r es subst ant i al  t r ai ni ng of  t he cust omer ' s 
per sonnel  and subst ant i al  wr i t t en document at i on.  

4.  The ext ent  t o whi ch t he enhancement  and 
mai nt enance suppor t  by t he vendor  i s needed f or  
cont i nued usef ul ness.  

5.  Ther e i s a r ebut t abl e pr esumpt i on t hat  any 
pr ogr am wi t h a cost  of  $10, 000 or  l ess i s not  a cust om 
pr ogr am.  

6.  Cust om pr ogr ams do not  i ncl ude basi c 
oper at i onal  pr ogr ams or  pr ewr i t t en pr ogr ams.  

7.  I f  an exi st i ng pr ogr am i s sel ect ed f or  
modi f i cat i on,  t her e must  be a s i gni f i cant  modi f i cat i on 
of  t hat  pr ogr am by t he vendor  so t hat  i t  may be used 
i n t he cust omer ' s speci f i c  har dwar e and sof t war e 
envi r onment .   
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¶3 As t o t he f i r s t  i ssue,  we consi der  t he l evel  of  

def er ence t hat  t hi s cour t  must  gi ve t o t he Commi ssi on' s 

i nt er pr et at i on of  t he st at ut e and t he admi ni st r at i ve r ul e.   As a 

par t  of  t hat  det er mi nat i on,  we al so consi der  whet her  t he 

Commi ssi on was r equi r ed t o gi ve def er ence t o t he DOR' s 

i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .   We 

concl ude t hat  t he Commi ssi on' s st at ut or y i nt er pr et at i on of  Wi s.  

St at .  § 77. 51( 20)  i s ent i t l ed t o due wei ght  def er ence and t hat  

i t s r ul e i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  i s  

ent i t l ed t o cont r ol l i ng wei ght  def er ence.   We f ur t her  concl ude 

t hat  when a DOR deci s i on i s appeal ed by t he t axpayer  t o t he 

Commi ssi on,  t he Commi ssi on i s not  r equi r ed t o gi ve def er ence t o 

t he DOR' s i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  

when deci di ng t hat  appeal .     

¶4 The second i ssue t hi s cour t  must  deci de i s whet her  t he 

Commi ssi on r easonabl y concl uded t hat  t he R/ 3 Syst em was a cust om 

pr ogr am and t her ef or e not  subj ect  t o sal es and use t ax.   We 

concl ude t hat  when appl y i ng t he cont r ol l i ng wei ght  def er ence 

st andar d t o t he Commi ssi on' s i nt er pr et at i on of  Wi s.  Admi n.  Code 

§ Tax 11. 71( 1) ( e) ,  t he Commi ssi on r easonabl y i nt er pr et ed t he 

r ul e and concl uded t hat  t he R/ 3 Syst em was cust om.   

¶5 Thi s deci s i on has gr eat  i mpor t  t o t he aver age t axpayer  

i n t hi s st at e.   Mor e t ypi cal l y,  i t  i s  t he i ndi v i dual  t axpayer  

who seeks a f ai r  and neut r al  hear i ng bef or e t he Commi ssi on when 

t hat  per son bel i eves t hat  he or  she has been t axed i ncor r ect l y 

by t he DOR.   I f  t he Commi ssi on must  def er  t o t he DOR,  t he 

aver age t axpayer  does not  r ecei ve a f ai r  hear i ng bef or e a 
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neut r al  t r i bunal .   Al t hough t he Commi ssi on i s subj ect  t o 

j udi c i al  r evi ew,  t he l egi s l at ur e speci f i cal l y char ged t he 

Commi ssi on as " t he f i nal  aut hor i t y f or  hear i ng and det er mi nat i on 

of  al l  quest i ons of  l aw and f act "  under  t he t ax code.   We must  

not  second guess t hat  act  of  t he l egi s l at ur e.  
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I .  UNDI SPUTED FACTS 

¶6 The Commi ssi on made t he f ol l owi ng f i ndi ngs of  f act  i n 

t he under l y i ng di sput e: 5  Menasha i s a Wi sconsi n cor por at i on wi t h 

headquar t er s i n Neenah,  Wi sconsi n.   I t  has mor e t han 5, 700 

empl oyees and mai nt ai ns 63 busi ness l ocat i ons i n 20 st at es and 8 

count r i es.   I n 1993,  Menasha,  i n an ef f or t  t o addr ess 

shor t comi ngs i n i t s syst ems,  hi r ed an i ndependent  account i ng 

f i r m t o eval uat e i t s busi ness and account i ng sof t war e syst ems.   

Menasha sought  an appl i cat i on sof t war e syst em t hat  woul d 

accommodat e i t s speci al  pr ocessi ng needs.   The i ndependent  

consul t ant  r ecommended t hat  Menasha " st andar di ze i t s syst ems by 

i mpl ement i ng a s i ngl e busi ness sof t war e envi r onment  t o ser ve as 

t he f oundat i on i nf or mat i on syst em f or  al l  of  [ Menasha' s]  

                                                 
5 At  summar y j udgment  bef or e t he Commi ssi on,  Menasha 

submi t t ed i t s pr oposed Undi sput ed Mat er i al  Fact s.   I n r esponse,  
t he DOR agr eed wi t h t he bul k  of  Menasha' s submi ssi ons and 
submi t t ed addi t i onal  pr oposed Undi sput ed Mat er i al  Fact s.   On 
f act s wi t h whi ch t he par t i es agr ee,  t he Commi ssi on t r eat ed t he 
agr eement s as a st i pul at i on of  f act s.   Wher e di sagr eement s 
ar ose,  t he Commi ssi on addr essed t he di f f er ences and r esol ved any 
di sagr eement s.   Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  ¶400-
719,  at  32, 849- 54 ( WTAC 2003) .   At  t he cour t  of  appeal s,  t he DOR 
ar gued t hat  t her e wer e genui ne i ssues of  mat er i al  f act  and t hus 
summar y j udgment  was i mpr oper l y gr ant ed.   The DOR chal l enged t wo 
undi sput ed f act s  at  t he cour t  of  appeal s.   However ,  t he cour t  of  
appeal s af f i r med t he Commi ssi on' s concl usi ons and st at ed,  " we 
agr ee wi t h t he commi ssi on t hat  t he ar gument s t he DOR r ai ses i n 
r el at i on t o Undi sput ed Mat er i al  Fact s #29 and #47 ar e ei t her  
unsuppor t ed by t he evi dence or  do not  ot her wi se cr eat e a genui ne 
i ssue of  mat er i al  f act . "   Menasha,  299 Wi s.  2d 348,  ¶41.   Thus,  
t he cour t  of  appeal s concl uded t hat  summar y j udgment  was pr oper .   
The DOR di d not  r ai se t hi s ar gument  wi t h t hi s cour t ,  al t hough i t  
di d comment  on t he Commi ssi on' s act i on r egar di ng some f act s i n 
i t s st at ement  of  t he case.   Accor di ngl y,  we t r eat  t he f act s 
f ound by t he Commi ssi on as undi sput ed.    
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busi ness l ocat i ons. "   The i ndependent  consul t ant  al so 

r ecommended t hat  anot her  consul t i ng f i r m conduct  f easi bi l i t y  

st udi es t o det er mi ne i f  a sof t war e syst em coul d i nt egr at e al l  of  

Menasha' s subsi di ar i es.   Wi t h i t s consul t ant s,  Menasha concl uded 

t hat  " one"  gl obal  appl i cat i on sof t war e syst em was f easi bl e f or  

Menasha' s needs,  but  " t hi s concl usi on was pr edi cat ed on l ocat i ng 

a sof t war e syst em whi ch woul d al l ow cust om modi f i cat i on t o meet  

[ Menasha' s]  uni que busi ness r equi r ement s. "  

¶7 I n Apr i l  of  1995,  Menasha began di scussi ons wi t h SAP 

r egar di ng i t s R/ 3 Syst em and made i t  c l ear  t hat  " a cr i t i cal  

f act or  i n i t s sel ect i on of  a sof t war e syst em was one t hat  coul d 

be cust omi zed t o f i t  i t s  busi ness needs. "   The i ni t i al  R/ 3 

Syst em consi st s of  mor e t han 70 sof t war e modul es each of  whi ch 

i s desi gned t o " pr ovi de a r udi ment ar y busi ness and account i ng 

comput er  sof t war e syst em f or  a segment  of  t he c l i ent ' s busi ness"  

such as " account i ng and f i nance"  or  " per sonnel . "   The cl i ent ,  i n 

t hi s case Menasha,  can sel ect  t he modul es i t  wi shes t o use.   SAP 

pr ovi des a company,  such as Menasha,  wi t h CD- ROMs cont ai ni ng al l  

of  t he R/ 3 Syst em modul es,  but  SAP pr ovi des t he cl i ent  wi t h t he 

access codes onl y f or  modul es t hat  t he c l i ent  l i censes f or  i t s 

par t i cul ar  busi ness oper at i on.    

¶8 " As pr ovi ded,  t he basi c modul es of  t he R/ 3 Syst em 

cont ai n a busi ness and account i ng syst em t hat  must  be cust omi zed 

t o f i t  a c l i ent ' s busi ness oper at i ons. "   " I t  i s  onl y af t er  t hi s 

cust omi zat i on pr ocess i s compl et ed t hat  t he c l i ent  has a usabl e 

sof t war e syst em t hat  wi l l  ser ve i t s busi ness and account i ng 

needs. "   I n ot her  wor ds,  t he syst em i s not  usabl e t o a c l i ent  as 
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sol d and must  be modi f i ed t o f i t  a c l i ent ' s busi ness oper at i ons.   

By use of  a comput er  l anguage——ABAP/ 4——t he R/ 3 Syst em i s 

cust omi zed.   However ,  " t he ABAP pr ogr ammi ng i s par t  of  a l ar ger  

devel opment  envi r onment  wi t hi n t he R/ 3 Syst em cal l ed t he 

Devel opment  Wor kbench,  whi ch of f er s many t ool s f or  cust omi zi ng 

t he R/ 3 Syst em t o f i t  a cust omer ' s busi ness needs. "   SAPScr i pt  

i s  used,  wi t hi n t he Devel opment  Wor kbench,  t o cr eat e c l i ent -

speci f i c  f or ms.   Dat a Di ct i onar y Obj ect s " i s used f or  changi ng 

and addi ng f i el ds t o t abl es pr ovi ded by t he basi c R/ 3 Syst em 

modul es, "  and Dat a Di ct i onar y Obj ect s " i s al so used t o cr eat e 

sear ch hel ps"  and " t o cr eat e i ndi ces t o make t abl e access t i mes 

mor e ef f i c i ent . "   

¶9 " The t wo most  common uses f or  ABAP ar e t o per mi t  t he 

desi gn of  cust om r epor t s and t o devel op cust om i nt er f aces f or  

t he R/ 3 Syst em. "   However ,  t he ABAP pr ogr ammi ng i s al so used i n 

t he " cr eat i on of  conver si on pr ogr ams t hat  change dat a i nt o a 

f or mat  usabl e by t he R/ 3 Syst em,  and t he cr eat i on of  cust om 

pr ogr ams t o r un par al l el  t o t he R/ 3 Syst em t o f ul f i l l  busi ness 

f unct i ons not  pr ovi ded by t he R/ 3 Syst em. "   By v i r t ue of  t he 

l i censi ng of  t he R/ 3 Syst em,  SAP cust omer s " al most  al ways r et ai n 

ei t her  SAP or  SAP' s desi gnat ed consul t ant s  t o assi st "  i n 

cust omi zi ng t he basi c R/ 3 Syst em.  

¶10 When ar gui ng t o t he Commi ssi on,  t he par t i es di sagr eed 

over  how t o char act er i ze t he sophi st i cat i on of  t he i ni t i al  or  

basi c R/ 3 Syst em modul es t hat  ar e pr ovi ded t o al l  cust omer s.   

Menasha ar gued t hat  t he R/ 3 Syst em pr ovi ded " onl y a ver y basi c"  

busi ness and account i ng syst em.   The DOR,  on t he ot her  hand,  
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ar gued t hat  t he modul es pr ovi ded a " sophi st i cat ed"  busi ness and 

account i ng syst em.   The DOR ci t ed t o t wo t r eat i ses on 

i mpl ement i ng t he R/ 3 Syst em f or  i t s asser t i ons r egar di ng t he 

sophi st i cat i on of  t he R/ 3 Syst em.   The Commi ssi on,  however ,  

concl uded t hat  excer pt s f r om t he t r eat i ses t hat  t he DOR ci t es t o 

" appear  t o descr i be t he over al l  R/ 3 Syst em and do not  

speci f i cal l y addr ess t he [ i ni t i al  or  basi c]  R/ 3 Syst em modul es. "   

Fur t her mor e,  t he Commi ssi on concl uded t hat  t he " sophi st i cat i on 

of  t he modul es i s l ar gel y i mmat er i al  because bot h par t i es agr ee 

t hat  t he R/ 3 Syst em modul es ar e onl y usabl e once t he sof t war e 

syst em has been cust omi zed. "  

¶11 On Apr i l  20,  1995,  SAP conduct ed a demonst r at i on of  

i t s  R/ 3 Syst em.   Fol l owi ng t he i ni t i al  demonst r at i on,  SAP was 

asked t o conduct  a demonst r at i on wi t h sampl e dat a f r om Menasha.   

Pr i or  t o pr epar i ng t he demonst r at i on,  SAP spent  a number  of  days 

at  Menasha col l ect i ng i nf or mat i on r egar di ng Menasha' s busi ness 

oper at i ons,  and SAP had ext ended conver sat i ons wi t h Menasha' s  

of f i cer s and empl oyees r egar di ng i t s di ver se oper at i ons.   I t  

t ook SAP f our  weeks t o pr epar e t he demonst r at i on.   Menasha 

subsequent l y r equest ed addi t i onal  expl anat i ons and 

cl ar i f i cat i ons on t he modi f i cat i on t ool s and t echni ques 

avai l abl e wi t hi n t he R/ 3 Syst em and a demonst r at i on of  t he ABAP 

pr ogr ammi ng t ool s used t o make modi f i cat i ons t o t he syst em.  

¶12 Menasha under st ood t hat  t he r equi s i t e cust omi zat i on 

pr ocess coul d t ake year s t o compl et e and woul d cost  t ens of  

mi l l i ons of  dol l ar s.   Menasha' s budget  f or  pur chasi ng t he R/ 3 

Syst em i ncl uded t he cost s t hat  i t  expect ed t o pay bot h SAP and 
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SAP' s desi gnat ed consul t ant s f or  t he conf i gur at i on,  

modi f i cat i on,  and cust omi zat i on of  t he R/ 3 Syst em.   I n addi t i on,  

Menasha under st ood t hat  " wi t hout  t hi s cust omi zat i on,  t he syst em 

woul d be of  no val ue t o i t s oper at i ons. "   " The cust omi zat i on was 

necessar y t o j ust i f y any amount  spent  on t he l i censi ng of  t he 

basi c R/ 3 Syst em modul es. "   Menasha' s boar d of  di r ect or s 

appr oved t he l i censi ng of  t he R/ 3 Syst em acknowl edgi ng t hat  t he 

pr oj ect ed cost  of  i mpl ement at i on woul d be appr oxi mat el y 

$46, 575, 000.  

¶13 Menasha pur chased t he R/ 3 Syst em f r om SAP on Sept ember  

27,  1995,  f or  $5. 2 mi l l i on.   The l i censi ng agr eement  cont ai ned 

no pr ovi s i on f or  cust omi zat i on of  t he R/ 3 Syst em by SAP.   

However ,  SAP had advi sed Menasha dur i ng t he cour se of  

demonst r at i ons t hat  because of  t he compl exi t i es of  t he syst em 

and subst ant i al  cust omi zat i on necessar y t o make t he R/ 3 Syst em 

usabl e,  Menasha woul d be r equi r ed t o r et ai n ei t her  SAP 

consul t ant s or  a consul t ant  desi gnat ed by SAP.   Because SAP was 

unabl e t o suppl y al l  of  t he necessar y consul t ant s f or  t he 

i nst al l at i on and cust omi zat i on of  t he R/ 3 Syst em,  Menasha woul d 

have t o wor k wi t h one of  t he SAP desi gnat ed consul t ant s.   

Menasha chose I CS Del oi t t e ( I CS)  as i t s desi gnat ed SAP 

consul t ant .  

¶14 Fr om Sept ember  1995 unt i l  Mar ch 1996,  Menasha wor ked 

wi t h I CS t o anal yze Menasha' s syst ems,  pr epar e Menasha' s  

har dwar e f or  i nst al l at i on,  and begi n i nt r oduci ng Menasha' s 

t echnol ogy t eam t o t he i nt r i caci es of  cust omi zi ng t he R/ 3 

Syst em.   Dur i ng t he pr e- i nst al l at i on phase,  SAP r epr esent at i ves 
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pr ovi ded t r ai ni ng and ot her  suppor t  such as:  pr ovi di ng a s i ngl e 

poi nt  of  cont act  f or  al l  quest i ons,  concer ns,  and 

communi cat i ons;  keepi ng abr east  of  pr oj ect  pl ans and st at us;  

pr ovi di ng SAP i ssue r esol ut i on and escal at i on;  pr ovi di ng i nput  

as an i mpl ement at i on consul t ant ;  schedul i ng of  pr of essi onal  

ser vi ces f r om SAP;  assi st i ng i n cr eat i ng a t r ai ni ng cur r i cul um;  

assi st i ng wi t h t he pl anni ng and execut i on of  t he pr oj ect  pl ans;  

and communi cat i ng SAP pr oduct  i nf or mat i on.    

¶15 The R/ 3 Syst em was del i ver ed t o Menasha on mul t i pl e 

CD- ROM di sks.   I ni t i al  i nst al l at i on began on Mar ch 25,  1996,  and 

downl oadi ng was compl et e on Mar ch 27,  1996.   A f or mer  empl oyee 

of  SAP l oaded t he R/ 3 Syst em ont o a new comput er  pur chased by 

Menasha.   Thi s f or mer  SAP empl oyee was r et ai ned f or  t he speci f i c  

pur pose of  pr ovi di ng suppor t  i n t he i ni t i al  i nst al l at i on of  t he 

syst em.   Dur i ng t hi s t i me,  SAP' s f or mer  empl oyee had access t o 

SAP' s onl i ne suppor t  syst em.  

¶16 The R/ 3 Syst em,  upon del i ver y,  di d not  pr ovi de 

adequat e pr ocess i ng f or  Menasha.   Each subsi di ar y put  t oget her  

an i mpl ement at i on t eam consi st i ng of  Menasha' s i nf or mat i on 

suppor t  per sonnel ,  SAP r epr esent at i ves,  I CS r epr esent at i ves,  and 

ot her  t hi r d- par t y consul t ant s.   " The member s of  t he 

i mpl ement at i on t eam wor ked under  t he di r ect i on of  SAP and I CS [ ]  

t o det er mi ne t he oper at i onal  and f unct i onal  needs of  each of  

[ Menasha' s]  subs i di ar i es i n or der  t o conf i gur e and cust omi ze t he 

basi c modul es of  t he R/ 3 Syst em t o f i t  t he needs of  each 

subsi di ar y. "   I f  t he i mpl ement at i on t eam was not  abl e t o 

conf i gur e and modi f y t he R/ 3 Syst em,  t he t eam woul d r ef er  t he 



No.  2004AP3239   

 

12 
 

pr obl em——descr i bed as a " f unct i onal  gap" ——t o t he ABAP 

pr ogr ammi ng t eam.   " The pr ogr ammi ng t eam' s j ob was t o dr af t  ABAP 

code t o f i l l  t he f unct i onal  gaps or  t o i nt egr at e t he R/ 3 Syst em 

wi t h ot her  syst ems t hat  coul d pr ovi de t he f unct i onal i t y r equi r ed 

by t he subsi di ar y. "   The ABAP pr ogr ammi ng t eam was di r ect ed by 

SAP and I CS and i ncl uded peopl e f r om Menasha and t hi r d- par t y 

consul t ant s.   Menasha cont r act ed wi t h SAP t o pr ovi de an on- si t e 

pr ogr ammer  who wor ked wi t h t he ABAP pr ogr ammi ng t eam and became 

a member  of  a subsi di ar i es pr ogr ammi ng t eam.    

¶17 The i mpl ement at i on and ABAP pr ogr ammi ng t eam member s 

wor ked t o cust omi ze t he R/ 3 Syst em f r om Mar ch 27,  1996,  t o 

Januar y 1,  1997,  i n or der  t o meet  Menasha' s f unct i onal  needs.   

" [ T] he ABAP pr ogr ammi ng t eam cr eat ed codes f or  hundr eds of  user  

exi t s t o t he R/ 3 Syst em t o i nt egr at e ext er nal  pr ogr ams wi t h t he 

R/ 3 Syst em. "   I n addi t i on,  " t he ABAP pr ogr ammi ng t eam cr eat ed 

new subsyst ems t o r un par al l el  t o t he R/ 3 Syst em f or  oper at i ons 

t hat  wer e not  avai l abl e wi t hi n t he R/ 3 Syst em,  but  wer e cr i t i cal  

t o [ Menasha' s]  busi ness. "   The ABAP pr ogr ammi ng t eam cust omi zed 

f i el ds and r epor t s wi t hi n t he R/ 3 Syst em.    

¶18 I n t ot al ,  mor e t han 3, 000 modi f i cat i ons wer e made t o 

Menasha' s R/ 3 Syst em by t he i mpl ement at i on and pr ogr ammi ng 

t eams.   Thr oughout ,  SAP r epr esent at i ves pr ovi ded bot h of f -  and 

on- si t e t echni cal  and f unct i onal  suppor t  t o Menasha di r ect l y and 

t hr ough I CS.   SAP al so pr ovi ded " pat ches"  f or  t he R/ 3 Syst em t o 

cor r ect  f unct i onal  gaps.   " Some of  t hese pat ches i ncl uded new 

sour ce code wr i t t en speci f i cal l y f or  [ Menasha' s]  syst em,  t o 
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addr ess t he shor t f al l s  of  t he R/ 3 Syst em as i t  appl i ed t o 

[ Menasha' s]  busi ness. "    

¶19 Once cust omi zat i on was compl et ed,  Menasha wor ked wi t h 

SAP and I CS t o t est  t he R/ 3 Syst em t o ensur e i t  compl i ed wi t h 

Menasha' s oper at i ons r equi r ement s.   Test i ng l ast ed t hr ee t o f our  

mont hs and i ncl uded r unni ng r eal  dat a t hr ough t he syst em t o 

det er mi ne whet her  i t  was oper at i onal  i n accor dance wi t h 

Menasha' s r equi r ed speci f i cat i ons.   Dur i ng t est i ng,  SAP,  ei t her  

di r ect l y or  t hr ough I CS,  pr ovi ded of f -  and on- si t e t echni cal  

suppor t  t o Menasha and assi st ed i n t r oubl e- shoot i ng pr obl ems 

dur i ng t est i ng.    

¶20 Af t er  t est i ng was compl et e,  al l  r el evant  empl oyees 

f r om al l  subsi di ar i es wer e r equi r ed t o at t end t wo-  t o f i ve- day 

cl asses pr ovi ded by I CS and Menasha' s i nf or mat i on suppor t  st af f .   

I CS and Menasha' s i nf or mat i on suppor t  st af f  pr epar ed ext ensi ve 

wr i t t en mat er i al s f or  t r ai ni ng Menasha' s empl oyees.   I nf or mat i on 

suppor t  st af f  was al so r equi r ed t o at t end addi t i onal  t r ai ni ng 

cl asses f or  mai nt ai ni ng and maki ng modi f i cat i ons t o t r oubl e-

shoot  pr obl ems once t he R/ 3 Syst em was i n use.   SAP pr ovi ded 

Menasha and I CS wi t h ext ensi ve mat er i al  f or  t he r unni ng and 

mai nt enance of  t he R/ 3 Syst em.  

¶21 Once t r ai ni ng was compl et ed,  Menasha began t o swi t ch 

t o t he new R/ 3 Syst em.   Because f ur t her  cust omi zat i on f or  each 

subsi di ar y was r equi r ed,  Menasha el ect ed t o i mpl ement  t he R/ 3 

Syst em on a subsi di ar y- by- subsi di ar y basi s.   The i mpl ement at i on 

of  t he R/ 3 Syst em t ook near l y seven year s.   SAP r epr esent at i ves 

and I CS pr ovi ded suppor t  t o Menasha and assi st ed i n sol v i ng any 
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oper at i onal  pr obl ems t hat  occur r ed.   At  l east  23 di f f er ent  SAP 

consul t ant s wer e i nvol ved i n t he on- si t e i nst al l at i on and 

i mpl ement at i on.   Menasha cont i nues t o cont act  SAP on a weekl y 

basi s f or  assi s t ance and suppor t .   I n addi t i on,  SAP pr ovi des 

Menasha wi t h upgr ades,  new r el eases,  and pat ches t o t he R/ 3 

Syst em on at  l east  a quar t er l y basi s.  

¶22 The i nst al l at i on and cust omi zat i on of  t he R/ 3 Syst em 

cost  mor e t han $23 mi l l i on of  whi ch $5. 2 mi l l i on was f or  t he 

cor e R/ 3 Syst em.   To cust omi ze t he syst em f or  Menasha' s 

busi ness,  Menasha pai d SAP $2. 5 mi l l i on,  I CS appr oxi mat el y $13 

mi l l i on,  and t hi r d- par t y consul t ant s appr oxi mat el y $775, 000.    

¶23 I n 1998,  t he DOR audi t ed SAP.   I n t hat  audi t ,  t he DOR 

det er mi ned t hat  t he R/ 3 Syst em was non- cust om and t hus t axabl e.   

SAP di d not  di sput e t hat  det er mi nat i on. 6  Separ at el y,  SAP and 

Menasha ent er ed i nt o an agr eement  wher eby Menasha woul d pay 

$342, 614. 45 i n sal es t ax f or  t he R/ 3 Syst em but  t hat  Menasha 

woul d di sput e t hat  payment  and f i l e a c l ai m f or  a r ef und.   The 

                                                 
6 Whi l e SAP agr eed wi t h t he DOR——dur i ng t he cour se of  an 

audi t ——t hat  t he R/ 3 Syst em was non- cust om and t hus subj ect  t o 
sal es t ax,  t he Commi ssi on f ound SAP' s admi ssi on t o be of  " no 
val ue. "   The Commi ssi on concl uded,  " SAP i s not  a par t y t o t hi s  
pr oceedi ng,  and,  t her ef or e,  i t s  admi ssi on i s nei t her  bi ndi ng nor  
pr obat i ve i n t hi s case.   Ther e may be any number  of  possi bl e 
r easons why SAP el ect ed t o pay sal es and use t ax on i t s sal e of  
t he R/ 3 sof t war e,  i ncl udi ng r easons t hat  may not  r ef l ect  t he 
mer i t s of  t he i ssues r ai sed i n t hi s case. "   We agr ee.   SAP di d 
not  pay Menasha' s t axes.   SAP' s agr eement  wi t h t he DOR has no 
pr ecedent i al  ef f ect  i n t hi s case.   One' s deci s i on not  t o cont est  
a mat t er  i s not  bi ndi ng on anot her  who wi shes t o have i t s case 
hear d and r ecei ve a f ul l  det er mi nat i on on t he mer i t s.   
Accor di ngl y,  we concl ude t hat  t he Commi ssi on' s concl usi ons wer e 
r easonabl e.  
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Commi ssi on f ound t he f ol l owi ng undi sput ed f act s r egar di ng t hat  

audi t :  

65.  Dur i ng 1998,  [ DOR]  audi t ed t he Amer i can 
subsi di ar y of  SAP f or  l i abi l i t y  under  Wi sconsi n' s 
sal es and use t axes f or  t he per i od 1991 t hr ough 1997.  

66.  I n t he cour se of  t he audi t ,  SAP and [ DOR]  
agr eed t hat  SAP' s sal es of  R/ 3 sof t war e i n Wi sconsi n 
wer e subj ect  t o Wi sconsi n' s sal es t ax as sal es of  
noncust om sof t war e.   [ DOR]  r eached t hi s det er mi nat i on 
f or  [ r easons i ncl udi ng R/ 3 sal es bei ng ( 1)  " of f - t he-
shel f "  st andar di zed sof t war e,  i . e. ,  wr i t t en bef or e t he 
sal e and i nt ended f or  a wi de var i et y of  cust omer s;  ( 2)  
l ack of  pr e- shi pment  modi f i cat i on t o R/ 3 modul es;  ( 3)  
t he del i ver y of  exi st i ng R/ 3 sof t war e modul es t o al l  
cust omer s r egar dl ess of  i ndi v i dual  cont r act s;  ( 4)  
SAP' s del i ver y of  " keys"  t o cust omer s t hat  woul d 
access par t i cul ar  modul es del i ver ed;  ( 5)  t hat  
devel opment  t ool s l i ke ABAP/ 4 wer e onl y enhancement s 
whi ch di d not  change t he R/ 3 sour ce code;  ( 6) - ( 7)  t hat  
t he i mpl ement at i on of  or i gi nal  base modul es i s a 
compl ex,  l engt hy pr ocess wi t h many st ages and 
pr ocesses;  ( 8) - ( 9)  t hat  i t  i s  r ar e f or  cust omer s t o 
i mpl ement  R/ 3 on t hei r  own,  so cust omer s have t he 
opt i on of  hi r i ng SPA [ s i c]  consul t ant s or  l ogo 
par t ner s t o hel p wi t h i mpl ement at i on;  ( 10)  t hat  " SAP 
keeps t he l i censi ng and mai nt enance agr eement  separ at e 
f or  many cont r act s and/ or  agr eement s f or  consul t i ng 
ser vi ces; "  ( 11)  t hat  SAP' s t r ansact i ons wi t h Menasha 
wer e si mi l ar  t o ot her  R/ 3 sal es,  " and i n each case,  
SAP agr eed t hat  t he sal e was of  noncust om sof t war e" ;  
( 12)  t hat  SAP' s r el ease of  sof t war e upgr ades,  r out i ne 
mai nt enance updat es,  and pat ches,  ar e gener al  i n 
nat ur e;  and ( 13)  changes t o cust omer - speci f i c  
f unct i onal i t y and user  exi t  t ype pr ogr ams ar e t he 
cust omer ' s r esponsi bi l i t y ] .  

67.  As a consequence of  t he agr eement  by SAP t hat  
sal es of  t he R/ 3 pr ogr am modul es wer e t axabl e,  SAP 
pai d [ DOR]  mor e t han $1. 9 mi l l i on i n t ax and i nt er est  
f or  sal es t o Wi sconsi n cust omer s and agr eed t o col l ect  
sal es and use t ax t her eaf t er .   Thi s f i gur e di d not  
i ncl ude sal es t o [ Menasha because Menasha]  pr ovi ded 
SAP wi t h a st at ement  t hat  [ i t ]  woul d di r ect l y pay t he 
sal es t ax,  whi ch [ i t ]  di d.  .  .  .   
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DOR v.  Menasha Cor p. ,  2007 WI  App 20,  ¶17,  299 Wi s.  2d 348,  728 

N. W. 2d 738 ( c i t i ng Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  

¶400- 719,  at  32, 847- 48 ( WTAC 2003) ) .  

I I .  PROCEDURAL FACTS 

¶24 Al t hough t he dat e i s unknown f r om t he r ecor d bef or e 

us,  Menasha i ni t i al l y  pai d sal es and use t ax f or  t he R/ 3 Syst em.   

However ,  on June 30,  1998,  Menasha f i l ed a r ef und cl ai m wi t h t he 

DOR i n t he amount  of  $342, 614. 45 f or  t he sal es and use t ax i t  

had pai d. 7  On Apr i l  28,  1999,  t he DOR deni ed Menasha' s r ef und 

cl ai m.   Menasha t hen pet i t i oned t he DOR f or  a r edet er mi nat i on.   

On Mar ch 1,  2001,  t he DOR deni ed t hat  r equest ,  and as a r esul t ,  

on Apr i l  27,  2002,  Menasha r equest ed t hat  t he Commi ssi on r evi ew 

t he DOR' s det er mi nat i on.   Appear i ng bef or e t he Commi ssi on,  bot h 

Menasha and t he DOR f i l ed separ at e mot i ons f or  summar y j udgment .   

Accor di ngl y,  bot h par t i es submi t t ed br i ef s,  pr oposed f i ndi ngs of  

f act ,  af f i davi t s ,  and exhi bi t s.   On December  1,  2003,  t he 

Commi ssi on gr ant ed Menasha' s mot i on f or  summar y j udgment  and 

deni ed t he DOR' s mot i on f or  summar y j udgment .   The Commi ssi on,  

t her eby,  r ever sed t he DOR' s deni al  of  Menasha' s pet i t i on f or  

r edet er mi nat i on and gr ant ed Menasha' s r ef und cl ai m.   The 

Commi ssi on concl uded t hat  t he R/ 3 Syst em was cust om and not  

subj ect  t o sal es and use t ax.   The DOR t hen pet i t i oned t he Dane 

Count y Ci r cui t  Cour t  f or  r evi ew pur suant  t o Wi s.  St at .  

§§ 73. 015( 2) ,  227. 52 and 227. 53.   Bot h par t i es agai n moved f or  

                                                 
7 Thi s r ef und cl ai m i s based upon t he t ax t hat  Menasha pai d 

on t he basi c R/ 3 Syst em t hat  i t  pur chased f r om SAP f or  $5. 2 
mi l l i on.  
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summar y j udgment  and submi t t ed br i ef s,  af f i davi t s,  and exhi bi t s.   

The Dane Count y Ci r cui t  Cour t  vacat ed t he Commi ssi on' s deci s i on 

and r ei nst at ed t he DOR' s det er mi nat i on t hat  t he r ef und shoul d be 

deni ed because t he R/ 3 Syst em was not  cust om.   Menasha appeal ed 

t he ci r cui t  cour t ' s  deci s i on.   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  deci s i on and af f i r med t he Commi ssi on' s deci s i on,  

whi ch gr ant ed Menasha a r ef und f or  sal es and use t ax pai d on t he 

R/ 3 Syst em because i t  was cust om.    

A.  Tax Appeal s Commi ssi on' s Deci s i on 

¶25 Menasha pet i t i oned t he Commi ssi on f or  r evi ew of  t he 

DOR' s det er mi nat i on.   The DOR had det er mi ned t hat  t he R/ 3 Syst em 

was not  cust om and,  t her ef or e,  i t  was subj ect  t o sal es and use 

t ax. 8  Bot h par t i es moved f or  summar y j udgment  and submi t t ed 

br i ef s,  pr oposed f i ndi ngs of  f act s,  af f i davi t s,  and exhi bi t s.   

Thus,  bot h par t i es,  Menasha and t he DOR,  had t he oppor t uni t y t o 

pr esent  t hei r  r espect i ve ar gument s t o t he Commi ssi on.   The 

Commi ssi on concl uded t hat  no genui ne i ssues of  mat er i al  f act  

exi st ed,  and as a r esul t ,  deci ded t he mat t er  at  summar y 

j udgment .   The Commi ssi on concl uded t hat  t he R/ 3 Syst em was " a 

cust om pr ogr am because of  t he si gni f i cant  i nvest ment  [ Menasha]  

made i n pr esal e consul t at i on and anal ysi s,  t est i ng,  t r ai ni ng,  

wr i t t en document at i on,  enhancement ,  and mai nt enance suppor t ,  and 

because i t  [ was]  not  a pr ewr i t t en pr ogr am. "   As a r esul t ,  i t  

                                                 
8 The Commi ssi on' s Pr act i ce and Pr ocedur es i s avai l abl e at  

ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Legal _Resear ch&Tem
pl at e=/ CM/ Cont ent Di spl ay. cf m&Cont ent I D=32054 ( Last  v i s i t ed 
07/ 01/ 08) .  
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f ound t he R/ 3 Syst em exempt  f r om sal es and use t ax.   The 

Commi ssi on t ur ned t o t he def i ni t i on of  " cust om"  i n Wi s.  Admi n.  

Code § Tax 11. 71( 1) ( e) .   That  def i ni t i on i nst r uct s one t o 

consi der  " al l  t he f act s and ci r cumst ances, "  and i t  r eci t es seven 

f act or s t o be consi der ed.   The Commi ssi on concl uded t hat  ever y 

f act or  need not  be met  f or  t he pr ogr am t o be deemed cust om,  but  

r at her ,  i t  det er mi ned t hat  t he f act or s i n t he r ul e ar e t o be 

wei ghed al ong wi t h al l  t he ot her  f act s and ci r cumst ances. 9   

¶26 The Commi ssi on consi der ed each f act or .   Under  t he 

f i r st  f act or ,  r egar di ng pr esal e consul t at i on,  t he Commi ssi on 

f ound t he DOR had conceded t hat  s i gni f i cant  pr esal e consul t at i on 

and anal ysi s occur r ed.   Under  t he second f act or ,  r egar di ng 

l oadi ng and t est i ng of  t he sof t war e,  t he Commi ssi on f ound t hat  a 

f or mer  SAP empl oyee l oaded t he sof t war e and t hus,  " [ a] r guabl y,  

t hi s par t  of  t he f act or  i s a dr aw, "  but  " t he f act  t hat  a f or mer  

SAP empl oyee l oaded t he sof t war e wei ghs i n f avor  of  f i ndi ng t hat  

t he sof t war e at  i ssue i s cust om sof t war e. "   Fact or  t wo al so 

i ncl udes t est i ng as a consi der at i on and t he Commi ssi on concl uded 

t hat  t he t est i ng——r egar dl ess of  who conduct ed t he t est i ng——t ook 

t hr ee t o f our  mont hs,  and t hus,  t he second f act or  suppor t ed t he 

concl usi on t hat  t he sof t war e was cust om.  

¶27 Under  t he t hi r d f act or ,  r egar di ng t r ai ni ng and wr i t t en 

document at i on,  t he Commi ssi on f ound t hat  t he DOR conceded t hat  

subst ant i al  t r ai ni ng and wr i t t en document at i on was r equi r ed.   

Under  t he f our t h f act or ,  r egar di ng enhancement  and mai nt enance 

                                                 
9 See Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .  
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suppor t ,  t he Commi ssi on f ound t hat  t he DOR conceded t hat  t he R/ 3 

Syst em needed enhancement  and mai nt enance suppor t .   Under  t he 

f i f t h f act or ,  r egar di ng a r ebut t abl e pr esumpt i on t hat  a pr ogr am 

i s not  cust om i f  i t  cost  $10, 000 or  l ess,  t he Commi ssi on 

concl uded t hat  f act or  f i ve di d not  appl y because t he cost  

gr eat l y exceeded $10, 000.  

¶28 The Commi ssi on det er mi ned,  wi t h r egar d t o f act or  s i x,  

t hat  " [ t ] hi s case hi nge[ d]  on whet her  t he R/ 3 Syst em [ was]  a 

pr ewr i t t en pr ogr am. "   " The ot her  f act or s set  f or t h i n t he r ul e 

ei t her  l ead t o a concl usi on t hat  t he R/ 3 Syst em i s cust om 

sof t war e or  ar e neut r al . "   The Commi ssi on concl uded t hat  t he R/ 3 

Syst em was not  a pr ewr i t t en pr ogr am under  t he r ul e' s def i ni t i on 

of  " pr ewr i t t en. "   Wi sconsi n Admi n.  Code § Tax 11. 71( 1) ( k)  

st at es:   

" Pr ewr i t t en pr ogr ams" ,  of t en r ef er r ed t o as " canned 
pr ogr ams" ,  means pr ogr ams pr epar ed,  hel d or  exi st i ng 
f or  gener al  use nor mal l y f or  mor e t han one cust omer ,  
i ncl udi ng pr ogr ams devel oped f or  i n- house use or  
cust om pr ogr am use whi ch ar e subsequent l y hel d or  
of f er ed f or  sal e or  l ease.  

( Emphasi s added. )  

¶29 The Commi ssi on ut i l i zed t he r ul e' s def i ni t i on of  

" pr ewr i t t en"  and r easoned t hat  t he R/ 3 Syst em was not  pr epar ed,  

hel d or  exi st i ng f or  gener al  use.   The DOR ur ged t he Commi ssi on 

t o consi der  t he di ct i onar y def i ni t i on of  " pr ewr i t t en, "  but  t he 

Commi ssi on r ej ect ed t hi s ar gument  because t he def i ni t i on of  

" pr ewr i t t en"  was pr ovi ded by t he r ul e.    

¶30 The DOR al so ut i l i zed " numer ous descr i pt i ons of  t he 

R/ 3 Syst em as pr ovi di ng st andar d sol ut i ons or  bei ng a st andar d 
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package"  ( emphasi s omi t t ed) .   The Commi ssi on,  however ,  concl uded 

t he DOR " appear s t o equat e t he r ul e' s phr ase ' gener al  use'  wi t h 

st andar d.   Thi s mi sses t he poi nt . "   The Commi ssi on r easoned t hat  

" [ t ] he i ssue i s  not  whet her  t he end r esul t  i s  a pr ogr am t hat  

pr ovi des st andar d busi ness appl i cat i ons,  but  r at her  t he 

obst acl es one must  over come t o get  t o appl y t he sof t war e. "   

Thus,  t he Commi ssi on decl i ned t o const r ue t he phr ase " gener al  

use"  wi t h t he wor d " st andar d"  as t he DOR r epeat edl y descr i bed 

t he R/ 3 Syst em as " pr ovi di ng st andar d sol ut i ons or  bei ng a 

st andar d package. "  " What  mat t er s [ ,  t he Commi ssi on concl uded, ]  i s  

t he pr ocess by whi ch t he appl i cat i on i s accompl i shed,  r egar dl ess 

of  whet her  t he appl i cat i on i s st andar d or  not . "    

¶31 Under  t he DOR' s anal ysi s,  t he Commi ssi on st at ed,  " a 

vendor  coul d devel op a sof t war e pr ogr am compl et el y f r om 

scr at ch .  .  .  ,  and i f  t he r esul t i ng pr ogr am pr ovi ded st andar d 

busi ness appl i cat i ons,  t he sof t war e woul d not  be cust om 

sof t war e. "   Thi s,  however ,  t he Commi ssi on concl uded " does not  

make sense. "  

¶32 The Commi ssi on st at ed t hat  " even t he [ DOR]  concedes 

t he f ol l owi ng"  f act s:  

1.  The basi c modul es of  t he R/ 3 Syst em must  be subj ect  
t o a cer t ai n degr ee of  cust omi zat i on,  and i t  i s 
onl y af t er  t hi s  cust omi zat i on pr ocess i s compl et e 
t hat  t he c l i ent  has a usabl e sof t war e syst em;  

2.  As del i ver ed,  t he R/ 3 Syst em was i nadequat e f or  
pet i t i oner ' s use;  

3.  Member s of  pet i t i oner ' s i mpl ement at i on t eam wor ki ng 
wi t h SAP and I CS Del oi t t e det er mi ned t he 
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oper at i onal  and f unct i onal  needs of  each subsi di ar y 
i n or der  t o conf i gur e and cust omi ze t he syst em;  

4.  The i mpl ement at i on t eam wor ked t o conf i gur e and 
modi f y t he R/ 3 Syst em t o adapt  t he syst em t o each 
subsi di ar y ' s i dent i f i ed needs;  

5.  The i mpl ement at i on and ABAP pr ogr ammi ng t eams 
wor ked t o cust omi ze t he R/ 3 Syst em t o meet  
pet i t i oner ' s f unct i onal  needs;  

6.  The ABAP pr ogr ammi ng t eams cr eat ed codes f or  
hundr eds of  user  exi t s t o i nt egr at e ext er nal  
pr ogr ams wi t h t he R/ 3 Syst em,  so t hat  pet i t i oner  
was abl e t o r eal i ze t he f unct i onal i t y needed f or  
i t s uni que busi ness whi l e pr eser vi ng t he f unct i onal  
ef f i c i enci es of  t he R/ 3 Syst em;  

7.  The ABAP pr ogr ammi ng t eams cr eat ed new subsyst ems 
t o r un par al l el  t o t he R/ 3 Syst em f or  oper at i ons 
not  avai l abl e wi t hi n t he R/ 3 Syst em mor e cr i t i cal  
t o pet i t i oner ' s busi ness;  

8.  The ABAP pr ogr ammi ng t eams cust omi zed f i el ds and 
r epor t s wi t hi n t he R/ 3 Syst em t o i nsur e i t  pr oduced 
out put  t o be usef ul  t o pet i t i oner ' s busi ness;  

9.  SAP pr ovi ded pet i t i oner  wi t h pat ches t o cor r ect  
f unct i onal  gaps i dent i f i ed dur i ng i mpl ement at i on,  
some of  whi ch i ncl uded new sour ce code wr i t t en t o 
addr ess shor t f al l s  of  t he R/ 3 Syst em;  

10.  I n t ot al ,  mor e t han 3, 000 modi f i cat i ons wer e made 
t o pet i t i oner ' s R/ 3 Syst em.  

Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 719,  at  32, 855-

56 ( WTAC 2003) .  

¶33 Ther ef or e,  t he Commi ssi on concl uded,  i t  t ook a 

s i gni f i cant  amount  of  t i me,  ef f or t ,  and r esour ces t o make t he 

R/ 3 Syst em usabl e f or  Menasha.   " The di st i nct i on bet ween cust om 

and pr ewr i t t en pr ogr ams hi nges on t he amount  of  ef f or t  necessar y 

t o get  t he sof t war e oper at i onal  f or  t he par t i cul ar  cust omer ' s 

needs. "   Because of  t he subst ant i al  amount  of  r esour ces,  t i me,  
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and ef f or t  needed t o make t he R/ 3 Syst em usabl e,  t he Commi ssi on 

st at ed,  " we cannot  concl ude t hat  t he sof t war e at  i ssue i s 

pr ewr i t t en. "   The Commi ssi on r easoned t hat  i f  a pr ogr am exi st s 

f or  gener al  use,  i t  wi l l  t ake l i t t l e ef f or t  f or  i t  t o be put  i n 

pl ace f or  any user ,  wher eas,  i f  a pr ogr am i s usef ul  onl y af t er  a 

s i gni f i cant  i nvest ment  i n " pl anni ng,  t est i ng,  t r ai ni ng,  

enhancement ,  and mai nt enance,  t hen t he sof t war e cannot  be sai d 

t o be pr epar ed,  hel d or  exi st i ng f or  gener al  use. "  

¶34 Under  f act or  seven,  r egar di ng si gni f i cant  modi f i cat i on 

t o an exi st i ng pr ogr am,  t he Commi ssi on concl uded t hat  t hi s 

f act or  di d not  appl y i n t hi s case because t he R/ 3 Syst em was a 

cust om pr ogr am r at her  t han an ex i st i ng pr ogr am.   The Commi ssi on 

st at ed,  " [ t ] hi s f act or  onl y makes sense i n t he over al l  scheme 

pr esent ed by [ Wi s.  Admi n.  Code]  sect i on Tax 11. 71( 1) ( e)  i f  one 

concl udes t hat  ' exi st i ng pr ogr am'  means an ' exi s t i ng pr ogr am f or  

gener al  use'  as t hat  phr ase i s used i n t he def i ni t i on of  

' pr ewr i t t en pr ogr ams'  i n [ Wi s.  Admi n.  Code]  sect i on Tax 

11. 71( 1) ( k) . "     

¶35 Fi nal l y,  because al l  f act s and ci r cumst ances must  be 

consi der ed,  t he Commi ssi on consi der ed t he cost  of  t he sof t war e.   

I t  r easoned t hat  because t her e i s a pr esumpt i on t hat  anyt hi ng 

under  $10, 000 i s not  cust om,  cost  coul d be consi der ed.   The 

Commi ssi on concl uded t hat  t he s i gni f i cant  cost ,  $5. 2 mi l l i on,  

f avor ed a concl usi on t hat  t he R/ 3 Syst em was cust om.  

B.  Dane Count y Ci r cui t  Cour t ' s  Deci s i on10 
                                                 

10 Whi l e we r evi ew onl y t he Commi ssi on' s deci s i on,  we det ai l  
t he c i r cui t  cour t ' s  deci s i on i n t he i nt er est  of  compl et eness.   
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¶36 The DOR pet i t i oned t he Dane Count y Ci r cui t  Cour t  f or  

r evi ew of  t he deci s i on by t he Commi ssi on,  and bot h par t i es agai n 

f i l ed cr oss- mot i ons f or  summar y j udgment .   " Because t he 

[ c i r cui t ]  cour t  [ f ound]  er r or  by t he commi ssi on,  t he cour t  

vacat e[ d]  t he commi ssi on' s deci s i on and r ei nst at e[ d]  DOR' s 

det er mi nat i on"  t hat  sal es and use t ax must  be pai d on t he R/ 3 

Syst em.   The ci r cui t  cour t  concl uded t hat  t he Commi ssi on 

er r oneousl y i nt er pr et ed and appl i ed t he l aw t o t he f act s,  " as 

t hose f act s ar e set  f or t h i n t he commi ssi on' s r ul i ng. "  

¶37 The ci r cui t  cour t  appl i ed a due wei ght  def er ence 

st andar d t o t he Commi ssi on' s i nt er pr et at i on and appl i cat i on of  

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) . 11  Thus,  t he c i r cui t  cour t  

st at ed i t  woul d " uphol d t he commi ssi on' s r easonabl e 

i nt er pr et at i on unl ess t he [ c i r cui t ]  cour t  deems anot her  

i nt er pr et at i on mor e r easonabl e. "   The ci r cui t  cour t  concl uded 

t hat  due wei ght  def er ence was appr opr i at e because t he Commi ssi on 

had not  devel oped exper t i se t hat  woul d necessar i l y  pl ace i t  i n a 

bet t er  posi t i on t han t he cour t  t o make j udgment s about  t he 

admi ni st r at i ve r ul e.    

¶38 The ci r cui t  cour t  al so concl uded t hat  because t he DOR,  

and not  t he Commi ssi on,  pr omul gat ed t he admi ni st r at i ve r ul e,  t he 

                                                 
11 The ci r cui t  cour t  appl i ed due wei ght  def er ence t o t he 

Commi ssi on' s i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 
11. 71( 1) ( e) .   However ,  when gi v i ng def er ence t o t he Commi ssi on' s  
i nt er pr et at i on of  a r ul e,  t he pr oper  def er ence i s ei t her  
cont r ol l i ng wei ght  def er ence or  a de novo r evi ew.   Due wei ght  
def er ence i s r el evant  onl y f or  an agency' s i nt er pr et at i on of  a 
st at ut e.   See ¶¶58- 60 f or  t he appr opr i at e def er ence r egar di ng 
r ul e i nt er pr et at i on.  
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DOR' s i nt er pr et at i on shoul d be af f or ded cont r ol l i ng wei ght  

def er ence because " [ a] n admi ni st r at i ve agency' s i nt er pr et at i on 

of  i t s  own r ul e i s cont r ol l i ng unl ess pl ai nl y er r oneous or  

i nconsi st ent  wi t h t hat  r ul e. "   The ci r cui t  cour t ,  t hus,  

di sagr eed wi t h Menasha' s ar gument  t hat  t he Commi ssi on was under  

no obl i gat i on t o gi ve def er ence t o t he DOR' s const r uct i on of  

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .    

¶39 Whi l e t he c i r cui t  cour t  f ound no er r or  wi t h t he 

Commi ssi on' s i nt er pr et at i on of  t he r ul e' s i nt r oduct i on,  i t  

di sagr eed wi t h t he Commi ssi on' s i nt er pr et at i on and appl i cat i on 

of  some f act or s.   The ci r cui t  cour t  concl uded:  

The [ c i r cui t ]  cour t  f i nds t hat  [ t he R/ 3 Syst em]  
was exi st i ng and pr ewr i t t en when SAP sol d i t  t o 
Menasha because 1)  whi l e t her e may have been 
si gni f i cant  pr esal e consul t at i on and anal ysi s,  and 
si gni f i cant  t est i ng of  t he cust omi zed syst em,  t he f act  
t hat  a f or mer  SAP empl oyee i nst al l ed i t  r at her  t han 
SAP wei ghs i n f avor  of  deemi ng R/ 3 pr ewr i t t en;  2)  
whi l e DOR conceded t he t hi r d,  f our t h,  and f i f t h 
f act or s,  R/ 3 f i t s  t he def i ni t i on of  a pr ewr i t t en 
pr ogr am because a)  i t  was al r eady pr epar ed and 
avai l abl e f or  gener al  consumpt i on pr i or  t o t he sal e 
t her eof  t o Menasha,  b)  i t  was hel d by SAP t o be 
l i censed t o t housands of  wor l d- wi de cust omer s as 
r equest ed,  and c)  i t  was not  wr i t t en sol el y f or  
Menasha upon Menasha' s r equest  t her ef or e;  and f i nal l y 
3)  gi ven t hat  R/ 3 was an exi st i ng pr ogr am,  t he sevent h 
f act or  does appl y,  and t he f act s as set  f or t h by t he 
commi ssi on do not  show t hat  SAP per f or med t he 
si gni f i cant  modi f i cat i on of  R/ 3 t hat  was r equi r ed t o 
make i t  usef ul  t o Menasha.    

 .  .  .  .  

.  .  .  Wher e t he sof t war e sel ect ed f or  pur chase i s 
an al r eady exi st i ng pr ogr am avai l abl e f or  gener al  use,  
s i gni f i cant  modi f i cat i on must  be made by t he vendor  
f or  t he sof t war e t o be deemed cust om.   Thus,  Menasha' s 
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pur chase of  R/ 3 di d not  i nvol ve t he pur chase of  cust om 
sof t war e.  .  .  .     

C.  Cour t  of  Appeal s '  Deci s i on 

¶40 Menasha appeal ed t he ci r cui t  cour t ' s  deci s i on,  and t he 

cour t  of  appeal s concl uded t hat  t he pr ogr am was cust om under  

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .   Ci t i ng t o Cat er pi l l ar , 12 t he 

cour t  of  appeal s st at ed,  " ' [ b] ecause t he commi ssi on i s t he f i nal  

admi ni st r at i ve aut hor i t y t hat  r evi ews t he deci s i ons of  t he DOR,  

any def er ence t hat  mi ght  be due t o t he deci s i on of  an 

admi ni st r at i ve agency i s due t o t he commi ssi on,  not  t o t he 

DOR. ' "   Menasha,  299 Wi s.  2d 348,  ¶23 ( c i t i ng Cat er pi l l ar ,  241 

Wi s.  2d 282,  ¶6 n. 3) .  

[ B] ot h Wi s.  St at .  § 73. 01( 4)  and t he [ ]  case l aw 
pl ai nl y est abl i sh t hat  t he commi ssi on i s t he f i nal  
aut hor i t y on al l  t he f act s and quest i ons of  l aw 
r egar di ng t he t ax code;  t he DOR i s not .   Any def er ence 
due t o an admi ni st r at i ve agency' s deci s i on i n t hi s 
cont ext  i s  gi ven t o t he commi ssi on,  not  t he DOR.   Our  
def er ence i s based on t he commi ssi on' s ext ensi ve 
exper t i se achi eved by di schar gi ng i t s l egi s l at i ve dut y 
as t he f i nal  aut hor i t y on t he f act s and quest i ons of  
l aw i n r esol v i ng t ax di sput es.  .  .  .  

Menasha,  299 Wi s.  2d 348,  ¶24.  

¶41 The cour t  of  appeal s concl uded t hat  t he Commi ssi on' s 

deci s i on was ent i t l ed t o due wei ght  def er ence.   I t  st at ed:  

I n addi t i on t o bei ng desi gnat ed t he f i nal  aut hor i t y on 
al l  quest i ons of  l aw i nvol v i ng t axes,  t he commi ssi on 
has gener at ed and empl oyed i t s subst ant i al  exper i ence 
di schar gi ng i t s dut y i n const r ui ng t he r ul es gover ni ng 
t he t axabi l i t y  of  t angi bl e pr oper t y s i nce Wi s.  St at .  
§ 77. 51( 20)  was enact ed.   

                                                 
12 DOR v.  Cat er pi l l ar ,  I nc. ,  2001 WI  App 35,  241 

Wi s.  2d 282,  625 N. W. 2d 338.   
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I d. ,  ¶29.  

¶42 Appl y i ng t he due wei ght  def er ence st andar d,  t he cour t  

of  appeal s concl uded t hat  t he Commi ssi on' s i nt er pr et at i on was 

r easonabl e and consi st ent  wi t h t he pl ai n l anguage of  t he r ul e,  

and t he DOR f ai l ed t o of f er  a mor e r easonabl e i nt er pr et at i on of  

t he r ul e. 13  The cour t  of  appeal s r easoned t hat  t he DOR " appear s 

t o i gnor e t he f i r st  f i ve f act or s"  of  t he r ul e and i nst ead 

f ocuses sol el y on f act or s s i x and seven.   The DOR ar gued t hat  

f act or s s i x and seven " ar e mandat or y and pr ovi de no except i ons,  

and t her ef or e,  [ t hey]  t r ump t he ot her  f act or s set  f or t h i n [ Wi s.  

Admi n.  Code]  § Tax 11. 71( 1) ( e) 1- 5. "   However ,  t he cour t  of  

appeal s,  c i t i ng t o t he Commi ssi on,  concl uded t hat  " al l  t he f act s 

and ci r cumst ances"  must  be consi der ed under  Wi s.  Admi n.  Code 

§ Tax 11. 71( 1) ( e) .   " Asi de f r om i t s nar r ow and unr easonabl e 

i nt er pr et at i on of  [ t he r ul e] ,  t he DOR of f er s no r eason f or  why 

[ one]  shoul d i gnor e t he commi ssi on' s det er mi nat i on t hat  t he t ax 

r ul e shal l  be consi der ed i n i t s ent i r et y i n det er mi ni ng whet her  

a comput er  pr ogr am i s cust omi zed. "   I d. ,  ¶49.  

¶43 The cour t  of  appeal s concl uded:  

                                                 
13 Whi l e t he cour t  of  appeal s '  deci s i on st at ed t hat  i t  

appl i ed t he due wei ght  def er ence st andar d t o t he r ul e 
i nt er pr et at i on,  i n r eal i t y i t  appl i ed cont r ol l i ng wei ght  
def er ence.   Due wei ght  def er ence appl i es t o st at ut or y 
i nt er pr et at i on.   Under  r ul e i nt er pr et at i on,  def er ence i s ei t her  
cont r ol l i ng wei ght  def er ence or  i t  i s  a de novo r evi ew.   The 
cour t  of  appeal s di d appl y t he cor r ect  st andar d gi ven t hat  i t  
concl uded t hat  t he Commi ssi on' s i nt er pr et at i on was r easonabl e 
and consi st ent  wi t h t he pl ai n l anguage of  t he r ul e.   See ¶¶58- 60 
f or  t he appr opr i at e def er ence r egar di ng r ul e i nt er pr et at i on.    
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We agr ee wi t h t he commi ssi on' s concl usi on t hat  § Tax 
11. 71( 1) ( e) 6.  shoul d not  be consi der ed i n i sol at i on of  
t he ot her  f act or s i n t he r ul e.   When t he f act or s ar e 
r ead t oget her ,  t he most  r easonabl e const r uct i on of  t he 
r ul e i s t hat  t he def i ni t i ons of  " cust om"  and 
" pr ewr i t t en"  sof t war e i n § Tax 11. 71[ ( 1) ] ( e)  and ( k)  
ar e i nf or med i n l ar ge par t  by consi der at i on of  t he 
f i r st  f i ve f act or s of  § Tax 11. 71( 1) ( e) .   The 
commi ssi on r easonabl y concl uded t hat  t he mor e ef f or t  
r equi r ed maki ng t he sof t war e usabl e,  t he mor e l i kel y 
i t  i s  cust om sof t war e.   Thi s concl usi on i s consi st ent  
wi t h t he pl ai n l anguage of  t he r ul e.  .  .  .  

I d. ,  ¶58.  

I I I .  STANDARD OF REVI EW 

¶44 Thi s case r equi r es i nt er pr et at i on of  bot h Wi s.  St at .  

§ 77. 51( 20)  and Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .   The 

appl i cat i on of  a st at ut e and appl i cat i on of  an admi ni st r at i ve 

r ul e t o undi sput ed f act s ar e quest i ons of  l aw t hat  we r evi ew 

de novo.   Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  ¶10,  299 

Wi s.  2d 1,  727 N. W. 2d 311;  see al so Or i on Fl i ght  Ser vs. ,  I nc.  v.  

Basl er  Fl i ght  Ser v. ,  2006 WI  51,  ¶18,  290 Wi s.  2d 421,  714 

N. W. 2d 130.    

¶45 " [ W] hen i nt er pr et i ng admi ni st r at i ve r egul at i ons,  we 

use t he same r ul es of  i nt er pr et at i on as we appl y t o st at ut es. "   

Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶10.   " I nt er pr et at i ons of  code 

pr ovi s i ons,  and t he det er mi nat i on as t o whet her  t he pr ovi s i on i n 

quest i on i s consi st ent  wi t h t he appl i cabl e st at ut e,  ar e subj ect  

t o pr i nci pl es of  st at ut or y const r uct i on. "   Or i on Fl i ght ,  290 

Wi s.  2d 421,  ¶18 ( c i t at i ons omi t t ed) .   " ' I f  a r ul e i s ambi guous,  

we may r esor t  t o ext r i nsi c ai ds t o det er mi ne agency i nt ent . ' "   

I d.  ( c i t at i on omi t t ed) .   " I n r esol v i ng t he ambi gui t y,  t hi s cour t  

gi ves def er ence t o an agency' s set t l ed ' i nt er pr et at i on and 



No.  2004AP3239   

 

28 
 

appl i cat i on of  i t s  own admi ni st r at i ve r egul at i ons unl ess t he 

i nt er pr et at i on i s i nconsi st ent  wi t h t he l anguage of  t he 

r egul at i on or  i s c l ear l y er r oneous. ' "   I d.  ( c i t at i ons omi t t ed) .   

" When an admi ni st r at i ve agency pr omul gat es r egul at i ons pur suant  

t o a power  del egat ed by t he l egi s l at ur e,  we const r ue t hose 

r egul at i ons ' t oget her  wi t h t he s t at ut e t o make,  i f  possi bl e,  an 

ef f ect ual  pi ece of  l egi s l at i on i n har mony wi t h common sense and 

sound r eason. ' "   Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶10 ( c i t at i on 

omi t t ed) .  

¶46 I n a case such as t hi s,  we r evi ew t he Commi ssi on' s 

deci s i on r at her  t han t he deci s i on of  t he c i r cui t  cour t .   Raci ne 

Har l ey- Davi dson,  I nc.  v.  Wi s.  Di v.  of  Hear i ngs & Appeal s,  2006 

WI  86,  ¶8 n. 4,  292 Wi s.  2d 549,  717 N. W. 2d 184;  DOR v.  

Cat er pi l l ar ,  I nc. ,  2001 WI  App 35,  ¶6,  241 Wi s.  2d 282,  625 

N. W. 2d 338.   Whi l e we ar e not  bound by an agency' s——l i ke t he 

Commi ssi on' s——concl usi ons of  l aw,  we may def er  t o t he 

Commi ssi on' s l egal  concl usi ons.   I d.   The speci f i c 

char act er i zat i on of  def er ence gi ven t o an agency i s dependent  

upon whet her  t he agency i s i nt er pr et i ng a st at ut e or  a 

r egul at i on.   See Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶¶13- 18. 14 

                                                 
14 I n Raci ne Har l ey- Davi dson,  we st at ed:  

By gr ant i ng def er ence t o agency i nt er pr et at i ons,  
t he cour t  has not  abdi cat ed,  and shoul d not  abdi cat e,  
i t s  aut hor i t y and r esponsi bi l i t y  t o i nt er pr et  st at ut es 
and deci de quest i ons of  l aw.   Some cases,  however ,  
mi st akenl y f ai l  t o st at e,  bef or e l aunchi ng i nt o a 
di scussi on of  t he l evel s of  def er ence,  t hat  t he 
i nt er pr et at i on and appl i cat i on of  a st at ut e i s a 
quest i on of  l aw t o be det er mi ned by a cour t .   I n any 
event ,  i t  i s  t he cour t ' s  r esponsi bi l i t y  t o deci de 
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A.  Def er ence t o t he Commi ssi on' s I nt er pr et at i on of  t he St at ut e 

¶47 Thi s cour t  has ar t i cul at ed t hr ee possi bl e l evel s of  

def er ence f or  an agency' s i nt er pr et at i on of  a st at ut e:  gr eat  

wei ght ,  due wei ght ,  and no def er ence.   Raci ne Har l ey- Davi dson,  

292 Wi s.  2d 549,  ¶12;  DOR v.  Ri ver  Ci t y Ref use Removal ,  I nc. ,  

2007 WI  27,  ¶¶32- 35,  299 Wi s.  2d 561,  729 N. W. 2d 396.   

¶48 Gr eat  wei ght  def er ence i s gi ven t o t he agency' s 

st at ut or y i nt er pr et at i on when each of  t he f ol l owi ng r equi r ement s 

ar e met :  ( 1)  t he agency i s char ged by t he l egi s l at ur e wi t h t he 

dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he agency i nt er pr et at i on 

i s one of  l ong st andi ng;  ( 3)  t he agency empl oyed i t s exper t i se 

or  speci al i zed knowl edge i n f or mi ng i t s i nt er pr et at i on;  and ( 4)  

t he agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 

consi st ency i n t he appl i cat i on of  t he st at ut e.   Raci ne Har l ey-

Davi dson,  292 Wi s.  2d 549,  ¶16.   When gr eat  wei ght  def er ence i s 

appr opr i at e,  a r evi ewi ng cour t  shoul d sust ai n t he agency' s 

r easonabl e st at ut or y i nt er pr et at i on even i f  t he cour t  concl udes 

                                                                                                                                                             
quest i ons of  l aw and det er mi ne whet her  def er ence i s 
due and what  l evel  of  def er ence i s due t o an agency 
i nt er pr et at i on and appl i cat i on of  a st at ut e.   The 
cour t  det er mi nes t he appr opr i at e l evel  of  def er ence by 
compar i ng t he i nst i t ut i onal  qual i f i cat i ons and 
capabi l i t i es of  t he cour t  and t he agency by 
consi der i ng,  f or  exampl e,  whet her  t he l egi s l at ur e has 
char ged t he agency wi t h admi ni st r at i on of  t he st at ut e,  
whet her  t he agency has exper t i se,  whet her  t he agency 
i nt er pr et at i on i s one of  l ong st andi ng,  and whet her  
t he agency i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 
consi st ency.  

Raci ne Har l ey- Davi dson,  I nc.  v.  Wi s.  Di v.  of  Hear i ngs & Appeal s,  
2006 WI  86,  ¶14,  292 Wi s.  2d 549,  717 N. W. 2d 184.  
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t hat  anot her  i nt er pr et at i on i s equal l y r easonabl e,  or  even mor e 

r easonabl e,  t han t he agency' s i nt er pr et at i on.   I d. ,  ¶17.    

¶49 Due wei ght  def er ence i s gi ven t o t he agency' s 

st at ut or y i nt er pr et at i on when t he agency has some exper i ence i n 

an ar ea but  has not  devel oped t he exper t i se t hat  necessar i l y  

pl aces i t  i n a bet t er  posi t i on t han a cour t  t o make j udgment s 

r egar di ng t he i nt er pr et at i on of  t he st at ut e.   I d. ,  ¶18.   " Due 

wei ght  def er ence i s based on t he f act  t hat  t he l egi s l at ur e has 

char ged t he agency wi t h t he enf or cement  of  t he st at ut e i n 

quest i on,  not  on t he exper t i se of  t he agency. "   I d.   When t hi s 

cour t  appl i es due wei ght  def er ence,  i t  wi l l  sust ai n an agency' s 

st at ut or y i nt er pr et at i on i f  t he i nt er pr et at i on i s not  cont r ar y 

t o t he pl ai n meani ng of  t he st at ut e,  and t he cour t  does not  

det er mi ne t hat  a mor e r easonabl e i nt er pr et at i on exi st s.   I d.  

¶50 No def er ence i s gi ven t o t he agency' s st at ut or y 

i nt er pr et at i on when t he i ssue i s one of  f i r st  i mpr essi on,  t he 

agency has no exper i ence or  exper t i se i n deci di ng t he l egal  

i ssue pr esent ed,  or  t he agency' s posi t i on on t he i ssue has been 

so i nconsi st ent  as t o pr ovi de no r eal  gui dance.   I d. ,  ¶19.  

¶51 I n t he case at  hand,  we af f or d t he Commi ssi on due 

wei ght  def er ence on i t s st at ut or y i nt er pr et at i on of  Wi s.  St at .  

§ 77. 51( 20) .   The l egi s l at ur e desi gnat ed t he Commi ssi on as t he 

f i nal  aut hor i t y on al l  quest i ons of  l aw and f act  ar i s i ng under  

t he t ax st at ut es——al t hough,  t he Commi ssi on' s deci s i on i s st i l l  

subj ect  t o j udi c i al  r evi ew.   Wi s.  St at .  § 73. 01( 4) .   

Addi t i onal l y,  t he Commi ssi on has exper i ence i nt er pr et i ng and 

appl y i ng Wi s.  St at .  § 77. 51( 20) .   Al l  Ci t y Commc' n Co. ,  I nc.  v.  
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DOR,  2003 WI  App 77,  ¶11,  263 Wi s.  2d 394,  661 N. W. 2d 845 

( st at i ng t hat  " t he commi ssi on has exper i ence det er mi ni ng whet her  

pr oper t y i s [ t angi bl e]  per sonal  pr oper t y f or  pur poses of  

i mposi ng sal es and use t axes" ) ;  Menasha,  299 Wi s.  2d 348,  ¶29 

( c i t i ng t o ot her  Wi sconsi n cour t  deci s i ons and st at i ng t hat  " t he 

commi ssi on has gener at ed and empl oyed i t s subst ant i al  exper i ence 

di schar gi ng i t s  dut y i n const r ui ng t he r ul es gover ni ng t he 

t axabi l i t y  of  t angi bl e pr oper t y s i nce Wi s.  St at .  § 77. 51( 20)  was 

enact ed.   See,  e. g. ,  DOR v.  Ri ver  Ci t y Ref use Removal ,  I nc. ,  

2006 WI  App 34,  ¶¶12,  14,  289 Wi s.  2d 628,  712 N. W. 2d 351,  

r evi ew gr ant ed,  2006 WI  108,  292 Wi s.  2d 409,  718 N. W. 2d 723 

( No.  2004AP2468) ;  Al l  Ci t y Commc' n Co.  v.  DOR,  2003 WI  App 77,  

¶¶6,  11,  263 Wi s.  2d 394,  661 N. W. 2d 845" ) .  

¶52 Whi l e we af f or d t he Commi ssi on due wei ght  def er ence on 

i t s i nt er pr et at i on of  t he st at ut e,  t hi s case cent er s on t he 

Commi ssi on' s i nt er pr et at i on of  t he r egul at i on or  r ul e,  Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( e) .   The st at ut e i n quest i on def i nes 

t angi bl e——and t hus t axabl e——per sonal  pr oper t y as i ncl udi ng 

" comput er  pr ogr ams except  cust om comput er  pr ogr ams. "   Wi s.  St at .  

§ 77. 51( 20)  ( emphasi s added) .   The st at ut e,  however ,  does not  

def i ne " cust om pr ogr ams" ;  r at her ,  t he r egul at i on def i nes t he 

phr ase " cust om pr ogr ams. "   As a r esul t ,  t he st at ut or y 

i nt er pr et at i on i s dependent  upon t he i nt er pr et at i on of  t he 

r egul at i on.   Thus,  whi l e we have ar t i cul at ed t he pr oper  st andar d 

f or  r evi ewi ng t he st at ut e i n t hi s case,  t he st at ut e i s 

at t enuat ed as t o t he i ssue bef or e t hi s cour t  because i t  i s  t he 
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Commi ssi on' s i nt er pr et at i on of  t he r ul e,  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e) ,  t hat  i s  at  i ssue.  

B.  Def er ence t o Commi ssi on' s I nt er pr et at i on of  t he Regul at i on 

¶53 " An admi ni st r at i ve agency' s i nt er pr et at i on of  i t s  own 

r ul es or  r egul at i ons i s cont r ol l i ng unl ess ' pl ai nl y er r oneous or  

i nconsi st ent  wi t h t he r egul at i ons. ' "   Dai ml er Chr ysl er ,  299 

Wi s.  2d 1,  ¶11.   However ,  i n t hi s case,  as i n Dai ml er Chr ysl er ,  

t he adj udi cat i ve body di d not  pr omul gat e t he r ul e,  i . e. ,  i n t hi s 

case t he Commi ss i on di d not  pr omul gat e t he r ul e.   See,  e. g. ,  i d.   

Rat her ,  t he r ul e was pr omul gat ed by t he DOR.   However ,  i f  t he 

Commi ssi on r easonabl y i nt er pr et ed t he r ul e,  t he i nt er pr et at i on 

was not  i nconsi st ent  wi t h t he l anguage of  t he r ul e or  c l ear l y 

er r oneous,  and t he Commi ssi on was char ged wi t h bei ng t he f i nal  

aut hor i t y on t he r ul e at  i ssue,  we must  af f or d t he Commi ssi on 

cont r ol l i ng wei ght  def er ence.   See i d. ,  ¶13 ( af f or di ng t he Labor  

and I ndust r y Revi ew Commi ssi on ( LI RC)  cont r ol l i ng wei ght  

def er ence when i nt er pr et i ng t he Depar t ment  of  Wor kf or ce 

Devel opment ' s ( DWD)  r ul e) .    

¶54 When appl y i ng cont r ol l i ng wei ght  def er ence,  we ask 

" whet her  t he agency' s i nt er pr et at i on i s r easonabl e and 

consi st ent  wi t h t he meani ng or  pur pose of  t he r egul at i on. "   I d. ,  

¶19.   Despi t e t he di f f er ent  t er mi nol ogy,  " cont r ol l i ng wei ght  

def er ence i s s i mi l ar  t o gr eat  wei ght  def er ence, "  t he l at t er  

associ at ed wi t h def er ence gi ven t o an agency when i nt er pr et i ng a 

st at ut e as opposed t o a r ul e i nt er pr et at i on.   I d.   Thus,  we may 

consi der  t hat  s t andar d' s l anguage;  as such,  under  cont r ol l i ng 

wei ght  def er ence,  a cour t  shoul d " r ef r ai n f r om subst i t ut i ng i t s 
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v i ew of  t he l aw f or  t hat  of  an agency char ged wi t h 

admi ni st r at i on of  t he l aw,  and wi l l  sust ai n t he agency' s  

concl usi ons of  t he l aw i f  t hey ar e r easonabl e. "   I d. ,  ¶16.   " We 

wi l l  sust ai n an agency' s concl usi ons of  l aw even i f  an 

al t er nat i ve v i ew of  t he l aw i s  j ust  as r easonabl e or  even mor e 

r easonabl e. "   I d.   Accor di ngl y,  i f  t he Commi ssi on' s 

i nt er pr et at i on i s r easonabl e and consi st ent  wi t h t he meani ng or  

pur pose of  t he r ul e,  t hen we uphol d t he Commi ssi on' s deci s i on 

r at her  t han subst i t ut e our  j udgment  f or  t hat  of  t he 

Commi ssi on' s.  

¶55 Because t he l egi s l at ur e has subj ect ed t he Commi ssi on' s 

deci s i on t o j udi c i al  r evi ew,  i t  i s  t he Commi ssi on' s deci s i on,  

r at her  t han t he DOR' s deci s i on,  t o whi ch we must  gi ve def er ence.   

Kamps v.  DOR,  2003 WI  App 106,  ¶26,  264 Wi s.  2d 794,  663 

N. W. 2d 306;  see al so Wi s.  St at .  § 73. 015( 2) ;  Wi s.  St at .  

§ 227. 57.   Even i f  di sagr eement  bet ween t he Commi ssi on and t he 

DOR ar i ses over  t he r ul e' s meani ng,  cour t s gi ve def er ence t o t he 

Commi ssi on r at her  t han t he DOR.   See,  e. g. ,  Cat er pi l l ar ,  241 

Wi s.  2d 282,  ¶6 n. 3 ( st at i ng t hat  when t her e i s a conf l i c t  

bet ween t he DOR and t he Commi ssi on,  any def er ence t hat  mi ght  be 

due i s gi ven t o t he Commi ssi on because i t  i s  t he f i nal  

admi ni st r at i ve aut hor i t y t hat  r evi ews t he DOR' s deci s i ons) ;  

Ri ver  Ci t y Ref use Removal ,  299 Wi s.  2d 561,  ¶59 ( concl udi ng t hat  
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def er ence shoul d be gi ven t o t he Commi ssi on;  t he DOR' s 

i nt er pr et at i on was not  mor e r easonabl e t han t he Commi ssi on' s) . 15  

¶56 Whi l e t he DOR concedes t hat  cour t s must  r evi ew t he 

Commi ssi on' s deci s i on and not  t he DOR' s deci s i on,  i t  ar gues t hat  

t he Commi ssi on shoul d at  l east  gi ve def er ence t o or  addr ess t he 

DOR' s const r uct i on of  i t s  r ul e.   Because t he Commi ssi on di d not  

def er  or  speci f i cal l y r ef er  t o t he DOR' s const r uct i on,  t he DOR 

ar gues t hat  t hi s cour t  shoul d conduct  a de novo r evi ew of  t he 

Commi ssi on' s r ul e i nt er pr et at i on.   We decl i ne t hat  r equest .  

¶57 The DOR asser t s sever al  ar gument s i n f avor  of  i t s  

concl usi on t hat  t he Commi ssi on must  gi ve def er ence t o t he DOR.   

Whi l e we addr ess t hose speci f i c  ar gument s bel ow,  i n shor t ,  t he 

DOR f ai l s t o ar t i cul at e any r eason t hat  per suades us t o concl ude 

t hat  t he Commi ssi on must  def er  t o t he DOR' s i nt er pr et at i on of  

i t s  r ul e.    

¶58 The l egi s l at ur e desi gnat ed t he Commi ssi on as t he f i nal  

aut hor i t y on al l  t ax quest i ons.   Requi r i ng t he Commi ssi on t o 

gr ant  def er ence t o t he DOR woul d under mi ne t he Commi ssi on' s 

aut hor i t y t o r evi ew t ax quest i ons.   By v i r t ue of  cr eat i ng t he 

Commi ssi on and i dent i f y i ng i t  as t he agency char ged wi t h 

i nt er pr et i ng quest i ons t hat  ar i se under  our  t ax code,  t he 

l egi s l at ur e has di v i ded t he agenci es'  dut i es wi t h r egar d t o t he 

                                                 
15 Whi l e Cat er pi l l ar  and Ri ver  Ci t y Ref use Removal  i nvol ve 

t he i nt er pr et at i on of  a st at ut e and not  a r ul e,  t he Commi ssi on 
i s st i l l  t he f i nal  aut hor i t y on al l  t ax quest i ons i n t he st at e 
of  Wi sconsi n.   See Wi s.  St at .  § 73. 01( 4) .   Thus,  even when 
di sput es ar i se,  we must  st i l l  def er  t o t he Commi ssi on' s deci s i on 
i f  def er ence i s t o be gi ven.  
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t ax code.   The DOR may pr omul gat e r ul es and even i ssue pr i vat e 

l et t er  r ul i ngs or  i nt er pr et at i ons t hat  gi ve gui dance t o 

t axpayer s,  but  t he Commi ssi on i s t he f i nal  aut hor i t y.   Thus,  i t  

i s  f or  t he Commi ssi on t o i nt er pr et  t hose r ul es.   The l egi s l at ur e 

has desi gnat ed t he Commi ssi on,  not  t he DOR,  as t he f i nal  

aut hor i t y on al l  t ax quest i ons.   I t  i s  wi t hi n t he pr ovi nce of  

t he l egi s l at ur e t o enact  t he l aw.  

¶59 Requi r i ng t he Commi ssi on t o gi ve def er ence t o t he DOR 

not  onl y under mi nes t he Commi ssi on' s aut hor i t y,  i t  i s  t r oubl i ng 

f or  t he t axpayer  who appeal s t he DOR' s deci s i on.   The Commi ssi on 

hear s and deci des di sput es bet ween t he DOR and i ndi v i dual  

t axpayer s or  ent i t i es.   I f  t he Commi ssi on,  whi ch ser ves a quasi -

j udi c i al  f unct i on,  must  def er  t o one par t y——namel y,  t he DOR——how 

does t he t axpayer  r ecei ve a f ai r  hear i ng?  The t axpayer  br i ngs 

hi s or  her  appeal  t o t he Commi ssi on at  a s i gni f i cant  

di sadvant age i f  t he Commi ssi on must  def er  t o t he t axpayer ' s 

opponent ,  t he DOR.    

¶60 Whi l e t he Commi ssi on may f i nd i t  usef ul  t o consi der  

t he DOR' s const r uct i on of  i t s  r ul e by r evi ewi ng such t hi ngs as 

publ i shed t ax r el eases,  t echni cal  i nf or mat i on memor andums,  and 

pr i vat e l et t er  r ul i ngs,  i t  need not  ul t i mat el y " def er "  t o t he 

DOR' s i nt er pr et at i on,  nor  must  i t  speci f i cal l y r ef er  t o t he 

DOR' s const r uct i on i n i t s deci s i on.   I n t hi s case,  whi l e t he 

Commi ssi on di d not  speci f i cal l y r ef er  by name t o t he DOR' s 

publ i shed t ax r el eases,  t echni cal  i nf or mat i on memor andums,  and 

pr i vat e l et t er  r ul i ngs,  t hese mat er i al s wer e submi t t ed t o t he 

Commi ssi on.   Mor eover ,  t he DOR submi t t ed br i ef s,  pr oposed 
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f i ndi ngs of  f act ,  af f i davi t s,  and exhi bi t s.   The Commi ssi on 

st at es i n i t s wr i t t en deci s i on t hat  " [ b] ased upon t he 

submi ssi ons of  t he par t i es and t he ent i r e r ecor d i n t hi s mat t er ,  

t he Commi ssi on her eby r ul es and or der s as f ol l ows[ ] . "   

Ther ef or e,  t he Commi ssi on di d consi der  t he DOR' s submi ssi ons 

si nce t he DOR was a par t y.        

¶61 No aut hor i t y ex i st s f or  r equi r i ng t he Commi ss i on t o 

def er  t o t he DOR' s const r uct i on of  i t s  r ul e.   The l egi s l at ur e 

does not  mandat e such a r equi r ement ,  and we decl i ne t he 

oppor t uni t y t o cr eat e one.   The DOR' s def er ence ar gument  i s 

i nt r i gui ng because t he DOR pr omul gat ed t hi s r ul e,  and t hus,  i t  

i s ,  at  l east  ar guabl y,  r easonabl e t o ar gue t hat  t he Commi ssi on 

shoul d gi ve t he DOR def er ence.   However ,  t hi s woul d i gnor e t he 

boundar i es t hat  t he l egi s l at ur e cr eat ed when i t  gave t he 

Commi ssi on f i nal  aut hor i t y over  al l  t ax quest i ons.    

¶62 The DOR,  c i t i ng t o Hi l l haven, 16 ar gues t hat  an agency' s 

i nt er pr et at i on of  i t s  own r ul e i s cont r ol l i ng unl ess pl ai nl y  

er r oneous or  i nconsi st ent  wi t h t he r ul e' s l anguage.   Thus,  

accor di ng t o t he DOR,  t he Commi ssi on shoul d af f or d t he DOR 

def er ence because t he DOR pr omul gat ed t he r ul e at  i ssue.   As a 

gener al  r ul e,  t hat  i s  cor r ect .   However ,  t he DOR f ai l s t o 

acknowl edge a cr i t i cal  di f f er ence bet ween t hi s case and 

Hi l l haven.   I n Hi l l haven,  no adj udi cat i ve agency body was 

char ged wi t h r evi ewi ng t he Depar t ment  of  Heal t h and Fami l y  

                                                 
16 Hi l l haven Cor p.  v.  DHFS,  2000 WI  App 20,  ¶12,  232 

Wi s.  2d 400,  606 N. W. 2d 572.  



No.  2004AP3239   

 

37 
 

Ser vi ces'  deci s i on.   The depar t ment ' s deci s i on was appeal ed 

di r ect l y t o t he c i r cui t  cour t .   I n t he case at  i ssue,  t he 

Commi ssi on r evi ews t he DOR' s deci s i ons,  and i t  i s  t he 

Commi ssi on' s deci s i on,  not  t he DOR' s,  t hat  i s  appeal ed t o t he 

c i r cui t  cour t .   I t  i s  s i gni f i cant  t hat  t he l egi s l at ur e,  i n t hi s 

case,  desi gnat ed an " i nt er medi ar y" ——t he Commi ssi on——t o r evi ew 

t he DOR' s deci s i on and t o be t he f i nal  aut hor i t y on t ax 

quest i ons.   Agai n,  i t  i s  t he Commi ssi on' s deci s i on t hat  i s 

subj ect  t o j udi c i al  r evi ew and t o whi ch we must  gi ve def er ence,  

i f  def er ence i s t o be gi ven.  

¶63 The DOR,  c i t i ng t o St at e ex r el .  Gr i f f i n, 17 ar gues t hat  

t he goal  when i nt er pr et i ng a r ul e i s t o di scer n t he i nt ent  of  

t he r ul e maker .   Pr esumabl y,  t he DOR i s ar gui ng t hat  t he 

Commi ssi on must  def er  t o t he DOR' s const r uct i on i n an ef f or t  t o 

di scer n t he i nt ent  of  t he r ul e maker .   However ,  t he meani ng of  

t he r ul e may al so be di scer ned f r om t he r ul e' s l anguage.   See 

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The Commi ssi on' s 

deci s i on r el i es heavi l y on t he r ul e' s l anguage.   The DOR had an 

oppor t uni t y t o expr ess t he r ul e' s meani ng when i t  dr af t ed t he 

r ul e.   We say t hi s not  t o di scour age t he pr oduct i on of  pr i vat e 

l et t er  r ul i ngs or  ot her  gui di ng document s,  whi ch gr eat l y assi st  

t he publ i c i n i nt er pr et i ng t ax r ul es,  but  t o s i mpl y st at e t hat  

t he meani ng of  t he r ul e can be expr essed i n t he r ul e' s l anguage.   

                                                 
17 St at e ex r el .  Gr i f f i n v.  Smi t h,  2004 WI  36,  ¶19,  270 

Wi s.  2d 235,  677 N. W. 2d 259.   
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Her e,  t he Commi ssi on r easonabl y r el i ed on t he r ul e' s l anguage t o 

di scer n i t s meani ng.  

¶64 The DOR al so r el i es on Gr i f f i n t o f ur t her  ar gue t hat  

by decl i ni ng t o r equi r e t he Commi ssi on t o gi ve def er ence t o t he 

DOR,  t he Commi ssi on i s gi ven mor e power  t han Wi sconsi n cour t s 

because cour t s must  def er  t o an agency' s i nt er pr et at i on of  i t s  

r ul e unl ess t he agency' s i nt er pr et at i on i s pl ai nl y er r oneous or  

i nconsi st ent  wi t h t he r egul at i ons.   Cour t s gi ve def er ence t o an 

agency,  ei t her  a l i ne agency or  an adj udi cat i ve agency,  because 

t he agency i s i n a bet t er  posi t i on t o i nt er pr et  t he r ul e t han 

t he cour t ;  t he agency has si gni f i cant  and cont i nual  exper i ence 

wi t h t he ar ea of  l aw i n quest i on. 18   

¶65 However ,  when,  as i n t hi s case,  t he Commi ssi on r evi ews 

t he DOR' s deci s i on,  t he Commi ssi on need not  r el y on t he DOR' s 

exper t i se because t he Commi ssi on i t sel f  i s  exper i enced wi t h 

i nt er pr et i ng and appl y i ng t he t ax code,  and i s,  i n f act ,  t he 

f i nal  aut hor i t y on al l  t ax quest i ons.   See DOR v.  Her i t age Mut .  

I ns.  Co. ,  208 Wi s.  2d 582,  589,  561 N. W. 2d 344 ( Ct .  App.  1997)  

( st at i ng t hat  t he Commi ssi on possesses exper t i se and exper i ence 

i n const r ui ng t he t ax l aws gener al l y) .   The Commi ssi on has 

                                                 
18 See,  e. g. ,  Sal vat or e Massa,  The St andar ds of  Revi ew f or  

Agency I nt er pr et at i ons of  St at ut es i n Wi sconsi n,  83 Mar q.  L.  
Rev.  597,  599 ( 2000)  ( st at i ng " [ I ] nst i t ut i ons,  cour t s and 
agenci es each have st r engt hs and weaknesses whi ch may pl ace one 
i nst i t ut i on i n a bet t er  posi t i on t o r esol ve a par t i cul ar  case.   
An agency has si gni f i cant  and const ant  over si ght  of  a body of  
r egul at or y l aw t hat  a cour t  l acks. " ) ;  Raci ne Har l ey- Davi dson,  
292 Wi s.  2d 549,  ¶¶13- 14 ( st at i ng t hat  " l evel s of  def er ence t ake 
i nt o account  t he compar at i ve i nst i t ut i onal  qual i f i cat i ons and 
capabi l i t i es of  t he cour t  and t he admi ni st r at i ve agency" ) .  
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ext ensi ve exper i ence wi t h i nt er pr et i ng and appl y i ng t hi s st at e' s  

t ax l aws.   As a r esul t ,  i t  need not  r el y  on t he DOR f or  

assi st ance,  al t hough i t  cer t ai nl y may consi der  t he DOR' s 

publ i cat i ons,  whi ch ar t i cul at e t he DOR' s i nt er pr et at i on of  a 

r ul e.   Ther ef or e,  i t  i s  not  t hat  t he Commi ssi on has mor e power  

t han a cour t ,  but  r at her ,  i t  i s  t hat ,  unl i ke t he cour t s,  t he 

Commi ssi on i s bet t er  sui t ed and l ess l i kel y t o need assi st ance 

wi t h i nt er pr et i ng and appl y i ng t he t ax r ul es t hat  i t  i s  char ged 

wi t h i nt er pr et i ng and appl y i ng.    

¶66 The DOR,  c i t i ng t o Pf ei f f er , 19 ar gues t hat  because i t  

" per f or med al l  of  t he[ ]  l egi s l at i ve f unct i ons,  i t  necessar i l y  

' knows t he speci f i c  pur poses of  t he r egul at i ons i t  has 

pr omul gat ed'  and ' i s  i n t he best  posi t i on t o i nt er pr et  i t s  own 

r egul at i ons i n accor dance wi t h t hei r  under l y i ng pur poses. ' "   

However ,  Pf ei f f er  and ot her  cases ci t ed by t he DOR do not  

consi der  how t he quasi - j udi c i al  f unct i on of  t he Commi ssi on 

al t er s t hi s anal ysi s.   Whi l e i t  r emai ns t r ue t hat  t he agency 

t hat  pr omul gat es t he r ul e shoul d be gi ven cont r ol l i ng wei ght  

def er ence,  t hi s i s al t er ed her e because t he l egi s l at ur e 

desi gnat ed an agency,  t he Commi ssi on,  wi t h t he t ask of  r evi ewi ng 

deci s i ons and bei ng t he f i nal  aut hor i t y.   I n Dai ml er Chr ysl er ,  we 

st at ed t hat  " [ a] n admi ni st r at i ve agency t hat  r egul ar l y wor ks 

wi t h t he r ul es and r egul at i ons of  anot her  agency,  whose act i ons 

i t  i s  aut hor i zed by t he l egi s l at ur e t o r evi ew,  i s i n t he best  

                                                 
19 Pf ei f f er  v.  Bd.  of  Regent s of  Uni v.  of  Wi sconsi n Sys. ,  

110 Wi s.  2d 146,  155,  328 N. W. 2d 279 ( 1983) .  
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posi t i on t o i nt er pr et  such r ul es and r egul at i ons because t he 

agency knows t he speci f i c  pur poses of  t he r ul es and r egul at i ons 

t hat  have been pr omul gat ed,  and has exper t i se i n t he ar ea t he 

agency i s cal l ed upon t o r evi ew. "    Dai ml er Chr ysl er ,  299 

Wi s.  2d 1,  ¶22.  

¶67 The DOR ar gues t hat  " [ n] owher e does Dai ml er Chr ysl er  

st at e t hat  LI RC woul d have r easonabl y i nt er pr et ed DWD' s r ul e i f  

LI RC had ei t her  f ai l ed t o accor d cont r ol l i ng wei ght  t o DWD' s 

const r uct i on of  DWD' s own r ul e or  had f ai l ed t o addr ess DWD' s 

pr i or  of f i c i al  const r uct i ons of  i t s  r ul e.  .  .  . "   However ,  

nowher e i n Dai ml er Chr ysl er  does t he cour t  suggest  t hat  gi v i ng 

def er ence t o or  addr essi ng t he DWD' s const r uct i on was cr i t i cal  

t o i t s concl usi on t hat  t he LI RC r easonabl y i nt er pr et ed t he 

r egul at i on i n quest i on.   I n f act ,  t he LI RC' s i nt er pr et at i on was 

af f or ded cont r ol l i ng wei ght  def er ence " because t he LI RC 

r easonabl y i nt er pr et ed a r ul e adopt ed by t he DWD,  t he LI RC' s 

i nt er pr et at i on was not  i nconsi s t ent  wi t h t he l anguage of  t he 

r ul e or  c l ear l y er r oneous,  and t he LI RC was char ged by t he 

l egi s l at ur e wi t h t he dut y of  r evi ewi ng deci s i ons .  .  .  of  t he 

DWD,  and does so f r equent l y. "   I d. ,  ¶13.    

¶68 The DOR,  c i t i ng t o Ri ver  Ci t y  Ref use Removal , 20 ar gues 

t hat  t he Commi ss i on shoul d not  have been af f or ded any def er ence 

because i t  had not  i ssued pr i or  deci s i ons const r ui ng t he 

subst ant i ve pr ov i s i ons of  t he DOR' s r ul e.   However ,  i n so 

                                                 
20 DOR v.  Ri ver  Ci t y Ref use Removal ,  I nc. ,  2007 WI  27,  ¶35,  

299 Wi s.  2d 561,  729 N. W. 2d 396.  
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ar gui ng,  t he DOR ut i l i zes t he st andar ds of  r evi ew f or  st at ut or y 

i nt er pr et at i on i nst ead of  r ul e i nt er pr et at i on.   Whi l e t hi s 

ar gument  may appl y t o st at ut es,  as ar t i cul at ed i n Ri ver  Ci t y 

Ref use Removal ,  i t  does not  necessar i l y  f ol l ow t hat  i t  appl i es 

t o i nt er pr et at i on of  r ul es.   No def er ence i s due when an 

agency' s st at ut or y i nt er pr et at i on i s one of  f i r st  i mpr essi on.   

Ri ver  Ci t y Ref use Removal ,  299 Wi s.  2d 561,  ¶35 ( emphasi s 

added) .   However ,  t he case at  hand i s based upon a r ul e 

i nt er pr et at i on r at her  t han a st at ut or y i nt er pr et at i on.   

¶69 I n any event ,  t he Commi ssi on does have some exper i ence 

wi t h t he f act or s ar t i cul at ed i n Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e) .   See,  e. g. ,  I BM Cor p.  v.  DOR,  Wi s.  Tax Rept r .  ( CCH)  

¶202- 854 ( WTAC 1987) ;  Heal t h Mi cr o Dat a Sys. ,  I nc.  v.  DOR,  Wi s.  

Tax Rept r .  ( CCH)  ¶203- 062 ( WTAC 1989) .   Whi l e,  i n t hese cases,  

t he Commi ssi on di d not  " appl y"  t he Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  and ( k)  f act or s as i t  di d i n t hi s pr esent  case,  t he 

deci s i ons do r ef er ence t he f act or s and do consi der ,  at  t he ver y 

l east ,  t he i deal s cont ai ned wi t hi n t he f or mal i zed f act or s.   

Thus,  t he DOR seems t o over st at e t he Commi ssi on' s i nexper i ence 

and does not  acknowl edge t he Commi ssi on' s gener al  exper i ence 

wi t h i nt er pr et i ng and appl y i ng t he t ax st at ut es and r ul es.   See 

Her i t age,  208 Wi s.  2d at  589;  see al so Tel emar k Dev. ,  I nc.  v.  

DOR,  218 Wi s.  2d 809,  820,  581 N. W. 2d 585 ( Ct .  App.  1998)  

( st at i ng t hat  def er ence i s not  dependent  on whet her  a speci f i c  

f act ual  scenar i o has been hear d but  r at her  on t he Commi ssi on' s 

exper i ence wi t h t he st at ut or y scheme) .   I n t hi s case,  i t  i s  not  

as t hough t he Commi ssi on never  saw t hese par t i cul ar  f act or s 
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unt i l  i t  was cal l ed upon t o deci de t hi s case.   Af t er  al l ,  t hese 

f act or s have been i n exi st ence si nce 1985.  

¶70 Fi nal l y,  t he DOR ar gues t hat  t he acqui escence and 

nonacqui escence pr ovi s i ons of  Wi s.  St at .  §§ 73. 01( 4) ( e) 21 and 

73. 015( 2) 22 appl y t o t he case at  hand. 23  I n shor t ,  t he DOR ar gues 

                                                 
21 Wi sconsi n St at .  § 73. 01( 4) ( e)  pr ovi des i n r el evant  par t :   

The deci s i on or  or der  of  t he commi ssi on shal l  become 
f i nal  and shal l  be bi ndi ng upon t he pet i t i oner  and 
upon t he depar t ment  of  r evenue f or  t hat  case unl ess an 
appeal  i s  t aken f r om t he deci s i on or  or der  of  t he 
commi ssi on under  s.  73. 015.   Except  i n r espect  t o 
smal l  c l ai ms deci s i ons,  i f  t he commi ssi on const r ues a 
st at ut e adver sel y t o t he cont ent i on of  t he depar t ment  
of  r evenue:  

1.  Except  f or  hear i ngs on ss.  341. 405 and 341. 45 
and except  as pr ovi ded i n subd.  2. ,  t he depar t ment  of  
r evenue shal l  be deemed t o acqui esce i n t he 
const r uct i on so adopt ed unl ess t he depar t ment  of  
r evenue seeks r evi ew of  t he or der  or  deci s i on of  t he 
commi ssi on so const r ui ng t he st at ut e.   For  pur poses of  
t hi s subdi v i s i on,  t he depar t ment  of  r evenue has sought  
r evi ew of  t he or der  or  deci s i on i f  i t  seeks r evi ew and 
l at er  set t l es t he case or  wi t hdr aws i t s pet i t i on f or  
r evi ew or  i f  t he mer i t s of  t he case ar e f or  ot her  
r easons not  det er mi ned by j udi c i al  r evi ew.   The 
const r uct i on so acqui esced i n shal l  t her eaf t er  be 
f ol l owed by t he depar t ment  of  r evenue.  

22 Wi sconsi n St at .  § 73. 015( 2)  pr ovi des:   

Any adver se det er mi nat i on of  t he t ax appeal s 
commi ssi on i s subj ect  t o r evi ew i n t he manner  pr ovi ded 
i n ch.  227.   I f  t he c i r cui t  cour t  const r ues a st at ut e 
adver sel y t o t he cont ent i on of  t he depar t ment  of  
r evenue,  t he depar t ment  shal l  be deemed t o acqui esce 
i n t he const r uct i on so adopt ed unl ess an appeal  t o t he 
cour t  of  appeal s i s t aken,  and t he const r uct i on so 
acqui esced i n shal l  t her eaf t er  be f ol l owed by t he 
depar t ment .  
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t hat  when t he DOR does not  pet i t i on f or  j udi c i al  r evi ew and does  

not  f i l e a not i ce of  nonacqui escence af t er  t he Commi ssi on' s 

deci s i on,  t he DOR has det er mi ned t hat  t he Commi ssi on has 

cor r ect l y const r ued t he st at ut es or  r ul es at  i ssue.   On t he 

ot her  hand,  t he DOR ar gues t hat  when i t  pet i t i ons f or  j udi c i al  

r evi ew or  f i l es a not i ce of  nonacqui escence,  t he DOR has 

det er mi ned t hat  t he Commi ssi on has i ncor r ect l y const r ued t he 

st at ut es or  r ul es at  i ssue.   As a r esul t ,  t he DOR ar gues t hat  i n 

such cases,  t he Commi ssi on' s deci s i on shoul d be subj ect  t o 

de novo r evi ew.  

¶71 We,  however ,  ar e per suaded by Menasha' s ar gument  t hat  

t he acqui escence and nonacqui escence pr ovi s i ons of  Wi s.  St at .  

§§ 73. 01( 4) ( e)  and 73. 015( 2)  do not  appl y t o t he case at  bar .   

The acqui escence r ul es,  i n gener al ,  expand t he bi ndi ng ef f ect  of  

t he Commi ssi on' s  deci s i on.   Whi l e t he Commi ssi on' s deci s i on i s  

al ways bi ndi ng on t he par t i es of  a par t i cul ar  di sput e,  t he 

Commi ssi on' s deci s i on bi nds t he DOR on ot her  pot ent i al  di sput es 

onl y i f  t he DOR does not  appeal  or  f i l e a not i ce of  

nonacqui escence.   The acqui escence r ul es ensur e st abi l i t y  i n t ax  

mat t er s because t hey al l ow t axpayer s t o r el y on t he Commi ssi on' s 

deci s i ons and i nt er pr et at i ons unl ess not i ce t o t he cont r ar y i s  

                                                                                                                                                             
23 The DOR' s ar gument s ar e i n r esponse t o an or der  t hi s 

cour t  i ssued on Mar ch 21,  2008,  aski ng t he par t i es t o di scuss,  
" [ w] hat  i mpact ,  i f  any,  do t he acqui escence and non- acqui escence 
pr ovi s i ons of  Wi s.  St at .  §§ 73. 01( 4) ( e) 1 and 73. 015( 2)  ( 2003- 04)  
have on t he st andar d of  r evi ew and degr ee of  def er ence t o be 
accor ded t he Depar t ment  of  Revenue and Tax Appeal s Commi ssi on i n 
t he i nst ant  mat t er ?"    
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gi ven——by appeal  or  nonacqui escence——t hat  t he DOR does not  

i nt end t o f ol l ow t he Commi ssi on' s i nt er pr et at i ons i n subsequent  

t axpayer  di sput es.   See DOR v.  U. S.  Shoe Cor p. ,  158 Wi s.  2d 123,  

136- 37,  462 N. W. 2d 233 ( Ct .  App.  1990) .   I f  no appeal  or  not i ce 

of  nonacqui escence i s f i l ed,  t hen t he DOR i s est opped f r om r e-

l i t i gat i ng t he Commi ssi on' s i nt er pr et at i on when t he same i ssue 

ar i ses wi t h anot her  t axpayer .   I n t he case at  hand,  t he 

acqui escence r ul es do not  appl y because her e we ar e r evi ewi ng 

t he Commi ssi on' s deci s i on.   We ar e pr ocedur al l y beyond t he poi nt  

wher e acqui escence or  nonacqui escence has any r el evance.   The 

acqui escence and nonacqui escence pr ovi s i ons s i mpl y cannot  be 

r ead t o r equi r e a de novo r evi ew of  t he Commi ssi on' s deci s i on.   

They have no r el at i onshi p t o t he st andar d of  r evi ew.   

¶72 Accor di ngl y,  we gi ve t he Commi ssi on' s st at ut or y 

i nt er pr et at i on due wei ght  def er ence,  and we gi ve t he 

Commi ssi on' s r ul e i nt er pr et at i on cont r ol l i ng wei ght  def er ence.   

Whi l e t he st at ut e uses t he wor d " cust om, "  t hat  wor d i s def i ned 

onl y by t he r ul e.   Ther ef or e,  i t  i s  t he r ul e i nt er pr et at i on t hat  

cont r ol s i n t hi s case.   Under  cont r ol l i ng wei ght  def er ence,  we 

ask whet her  t he agency' s i nt er pr et at i on i s r easonabl e and 

consi st ent  wi t h t he meani ng or  pur pose of  t he r egul at i on.   I f  

t he Commi ssi on' s i nt er pr et at i on i s r easonabl e and consi st ent  

wi t h t he meani ng or  pur pose of  t he r ul e,  t hen we uphol d t he 

Commi ssi on' s deci s i on r at her  t han subst i t ut e our  j udgment  f or  

t hat  of  t he Commi ssi on' s.  

I V.  APPLI CATI ON OF WI S.  ADMI N.  CODE § TAX 11. 71( 1) ( e)  
TO THE R/ 3 SYSTEM 
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¶73 Tangi bl e per sonal  pr oper t y i s subj ect  t o Wi sconsi n 

sal es and use t ax.   Wi s.  St at .  §§ 77. 51( 20) ,  77. 52( 1) ,  77. 53( 1) .   

" ' Tangi bl e per sonal  pr oper t y '  means al l  t angi bl e per sonal  

pr oper t y of  ever y k i nd and descr i pt i on and 

i ncl udes .  .  .  comput er  pr ogr ams except  cust om comput er  

pr ogr ams. "   Wi s.  St at .  § 77. 51( 20) .   " Cust om pr ogr ams"  i s 

def i ned i n Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .   I t  pr ovi des:  

" Cust om pr ogr ams"  mean ut i l i t y  and appl i cat i on 
sof t war e whi ch accommodat e t he speci al  pr ocessi ng 
needs of  t he cust omer .   The det er mi nat i on of  whet her  a 
pr ogr am i s a cust om pr ogr am shal l  be based upon al l  
t he f act s and ci r cumst ances,  i ncl udi ng t he f ol l owi ng:  

1.  The ext ent  t o whi ch t he vendor  or  i ndependent  
consul t ant  engages i n s i gni f i cant  pr esal e consul t at i on 
and anal ysi s of  t he user ' s r equi r ement s and syst em.  

2.  Whet her  t he pr ogr am i s l oaded i nt o t he 
cust omer ' s comput er  by t he vendor  and t he ext ent  t o 
whi ch t he i nst al l ed pr ogr am must  be t est ed agai nst  t he 
pr ogr am' s speci f i cat i ons.  

3.  The ext ent  t o whi ch t he use of  t he sof t war e 
r equi r es subst ant i al  t r ai ni ng of  t he cust omer ' s 
per sonnel  and subst ant i al  wr i t t en document at i on.  

4.  The ext ent  t o whi ch t he enhancement  and 
mai nt enance suppor t  by t he vendor  i s needed f or  
cont i nued usef ul ness.  

5.  Ther e i s a r ebut t abl e pr esumpt i on t hat  any 
pr ogr am wi t h a cost  of  $10, 000 or  l ess i s not  a cust om 
pr ogr am.  

6.  Cust om pr ogr ams do not  i ncl ude basi c 
oper at i onal  pr ogr ams or  pr ewr i t t en pr ogr ams.  

7.  I f  an exi st i ng pr ogr am i s sel ect ed f or  
modi f i cat i on,  t her e must  be a s i gni f i cant  modi f i cat i on 
of  t hat  pr ogr am by t he vendor  so t hat  i t  may be used 
i n t he cust omer ' s speci f i c  har dwar e and sof t war e 
envi r onment .  
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Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  ( emphasi s added) .  

¶74 The Commi ssi on concl uded t hat  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  i nst r uct s one t o consi der  " al l  t he f act s and 

ci r cumst ances, "  i ncl udi ng t he seven f act or s l i s t ed i n t he r ul e.   

The f act or s,  t he Commi ssi on concl uded,  ar e not  el ement s t hat  

must  be met  f or  a pr ogr am t o be deemed cust om,  but  r at her ,  t he 

f act or s i n t he r ul e ar e t o be wei ghed al ong wi t h t he ot her  f act s 

and ci r cumst ances.   As a r esul t ,  when consi der i ng al l  seven 

f act or s and al l  t he f act s and ci r cumst ances,  t he Commi ssi on 

concl uded t hat  t he R/ 3 Syst em was " a cust om pr ogr am"  because of  

t he s i gni f i cant  i nvest ment  Menasha made i n " pr esal e consul t at i on 

and anal ysi s,  t est i ng,  t r ai ni ng,  wr i t t en document at i on,  

enhancement ,  and mai nt enance and suppor t ,  and because [ t he R/ 3 

Syst em]  i s not  a pr ewr i t t en pr ogr am. "  

¶75 The DOR di sagr ees wi t h t he Commi ssi on' s i nt er pr et at i on 

of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) .   I t  ar gues t hat  t he R/ 3 

Syst em " was an exi st i ng set  of  pr ewr i t t en,  pr e- engi neer ed 

noncust om pr ogr am modul es"  t hat  was i n gener al  use i n 1995.   

Thus,  under  t he mandat or y l anguage of  f act or  s i x of  § Tax 

11. 71( 1) ( e) ,  t he R/ 3 Syst em i s pr ewr i t t en and t hus not  cust om.   

The DOR f ur t her  ar gues t hat  f act or  seven cannot  be i gnor ed 

because i t  cont ai ns mandat or y l anguage r egar di ng exi st i ng 

pr ogr ams.   Ther ef or e,  t he DOR ar gues t hat ,  under  f act or  seven,  

t he R/ 3 Syst em was an exi st i ng pr ogr am t hat  SAP di d not  modi f y  

f or  Menasha pr i or  t o or  even subsequent  t o del i ver i ng t he R/ 3 

Syst em.   Menasha,  on t he ot her  hand,  ar gues t hat  t he 

Commi ssi on' s consi der at i on of  " al l  t he f act s and ci r cumst ances"  
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was appr opr i at e,  and t he DOR' s i nt er pr et at i on excl udes f act or s 

one t hr ough f i ve f r om consi der at i on.  

¶76 Under  t he st andar d of  r evi ew gover ni ng t hi s case,  we 

concl ude t hat  t he Commi ssi on' s i nt er pr et at i on i s r easonabl e and 

consi st ent  wi t h t he r ul e' s l anguage and t he pur pose of  t he 

r egul at i on.   The r ul e i s i nst r uct i ve;  a det er mi nat i on of  whet her  

a pr ogr am i s cust om " shal l  be based upon al l  t he f act s and 

ci r cumst ances i ncl udi ng"  t he seven f act or s l i s t ed i n t he r ul e.   

Because al l  t he f act s and ci r cumst ances must  be consi der ed,  t he 

f act or s ar e not  el ement s t o be sat i sf i ed but  ar e f act or s t hat  

shoul d be wei ghed al ong wi t h al l  t he f act s and ci r cumst ances.   

Under  t he st andar d of  r evi ew,  we must  now t ur n t o t he 

Commi ssi on' s consi der at i on of  t he seven f act or s and al l  t he 

f act s and ci r cumst ances.  

¶77 Under  t he f i r st  f act or ,  r egar di ng pr esal e 

consul t at i on,  t he Commi ssi on concl uded t hat  t he DOR conceded 

t hat  s i gni f i cant  pr esal e consul t at i on and anal ys i s had occur r ed.   

Pr esal e consul t at i on began i n 1993 wi t h t he anal ysi s of  

Menasha' s t hen cur r ent  sof t war e,  cont i nued t hr ough 1995 when 

Menasha began di scussi ons wi t h SAP i n Apr i l ,  and pur chasi ng t he 

l i cense f or  t he R/ 3 Syst em i n Sept ember  of  1995.   Pr esal e 

consul t at i on wi t h SAP i ncl uded SAP eval uat i ng and col l ect i ng 

dat a f r om Menasha and SAP per f or mi ng a sampl e demonst r at i on f or  

Menasha.   Thus,  f act or  one wei ghs i n f avor  of  t he R/ 3 Syst em 

bei ng a cust om pr ogr am.  

¶78 Under  t he second f act or ,  r egar di ng l oadi ng and t est i ng 

of  t he R/ 3 Syst em,  t he Commi ssi on concl uded t hat  even t hough t he 
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vendor  di d not  l oad t he sof t war e,  a f or mer  SAP empl oyee,  who was 

r et ai ned by Menasha speci f i cal l y f or  pr ovi di ng suppor t  dur i ng 

t he i nst al l at i on,  l oaded t he sof t war e.   As a r esul t ,  t he 

Commi ssi on concl uded t hat  t hi s wei ghs i n f avor  of  t he sof t war e 

bei ng cust om.   Whi l e we acknowl edge t hat  t he r ul e' s l anguage i n 

f act or  t wo speci f i cal l y r ef er s t o whet her  t he vendor  l oaded t he 

sof t war e,  i t  was r easonabl e——even i f  i t  i s  not  concl usi ve——f or  

t he Commi ssi on t o consi der  under  al l  t he f act s and ci r cumst ances 

t hat  a f or mer  SAP empl oyee i nst al l ed t he sof t war e.  

¶79 The second f act or  al so r equi r es consi der at i on of  

whet her  t he newl y i nst al l ed pr ogr am must  be t est ed agai nst  t he 

pr ogr am' s speci f i cat i ons.   The Commi ssi on concl uded t hat  t he DOR 

conceded t hat  af t er  i nst al l at i on and cust omi zat i on was compl et e,  

t he R/ 3 Syst em was t est ed f or  t hr ee t o f our  mont hs.   As a 

r esul t ,  t he Commi ssi on r easonabl y concl uded t hat  f act or  t wo 

wei ghs i n f avor  of  t he R/ 3 Syst em bei ng a cust om pr ogr am.  

¶80 Under  t he t hi r d f act or ,  r egar di ng whet her  subst ant i al  

t r ai ni ng and wr i t t en document at i on was r equi r ed t o use t he 

sof t war e,  t he Commi ssi on concl uded t hat  t he DOR conceded t hat  

subst ant i al  t r ai ni ng and wr i t t en document at i on was needed.   Al l  

empl oyees wer e r equi r ed t o at t end t wo-  t o f i ve- day cl asses.   

Ext ensi ve wr i t t en mat er i al s wer e pr epar ed by I CS and Menasha' s  

suppor t  st af f .   Addi t i onal l y,  Menasha' s i nf or mat i on suppor t  

st af f  at t ended addi t i onal  t r ai ni ng f ocused on mai nt ai ni ng,  

modi f y i ng,  and t r oubl e- shoot i ng pr obl ems once t he R/ 3 Syst em was 

i n use.   Thus,  t he Commi ssi on r easonabl y concl uded t hat  f act or  

t hr ee wei ghs i n f avor  of  t he R/ 3 Syst em bei ng a cust om pr ogr am.   
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¶81 Under  f act or  f our ,  r egar di ng t he ext ent  t o whi ch t he 

sof t war e r equi r es enhancement  and mai nt enance suppor t  by t he 

vendor ,  t he Commi ssi on concl uded and t he DOR conceded t hat  t he 

R/ 3 Syst em needed enhancement  and mai nt enance suppor t .   Menasha 

cont i nues t o cont act  SAP on a weekl y basi s f or  assi st ance and 

suppor t .   I n addi t i on,  SAP pr ovi des Menasha wi t h upgr ades,  new 

r el eases,  and pat ches t o t he R/ 3 Syst em on at  l east  a quar t er l y 

basi s.   Thus,  t he Commi ssi on r easonabl y concl uded t hat  f act or  

f our  wei ghs i n f avor  of  t he R/ 3 Syst em bei ng a cust om pr ogr am.  

¶82 Under  f act or  f i ve,  r egar di ng a r ebut t abl e pr esumpt i on 

t hat  any pr ogr am i s not  cust om i f  i t  cost s $10, 000 or  l ess,  t he 

Commi ssi on concl uded t hi s f act or  di d not  appl y because t he cost  

gr eat l y exceeded $10, 000.   However ,  af t er  i t s  di scussi on of  t he 

seven f act or s,  t he Commi ssi on di d consi der  t he cost  of  t he R/ 3 

Syst em when consi der i ng " al l  t he f act s and ci r cumst ances. "   I n a 

f oot not e,  t he cour t  of  appeal s '  opi ni on expr essed concer n 

because no ot her  por t i on of  t he r ul e i ndi cat es t hat  cost  of  t he 

pr ogr am shoul d be a f act or  i n det er mi ni ng whet her  a comput er  

pr ogr am i s a cust om pr ogr am.   I t ,  however ,  makes sense t hat  cost  

can be eval uat ed when consi der i ng al l  t he f act s and 

ci r cumst ances.   As addr essed i n f act or  f i ve,  cost  i s  a f act or ,  

but  not  det er mi nat i ve.   The Commi ssi on concl uded t hat  f act or  

f i ve shoul d not  appl y i n t hi s case because " t he R/ 3 Syst em 

gr eat l y exceeded [ t he]  t hr eshol d"  of  $10, 000 or  l ess,  but  i t  

r easonabl y concl uded t hat  cost  coul d be consi der ed when 

eval uat i ng al l  t he f act s and ci r cumst ances.   I n t he end,  t he 

Commi ssi on r easonabl y consi der ed cost .  
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¶83 The DOR' s ar gument  r el i es on f act or s s i x and seven.   

I n f act ,  t he DOR not  onl y ar gues t hat  t hese t wo f act or s wei gh i n 

i t s f avor ,  but  i t  ar gues t hat  t hese f act or s cont ai n mandat or y 

l anguage t hat  coul d r ender  a pr ogr am non- cust om r egar dl ess of  

t he ot her  f act or s.   Under  f act or  s i x,  r egar di ng basi c 

oper at i onal  or  pr ewr i t t en pr ogr ams not  bei ng cust om,  t he 

Commi ssi on concl uded t hat  t he R/ 3 Syst em was not  a pr ewr i t t en 

pr ogr am.   " Pr ewr i t t en"  i s def i ned as:   

" Pr ewr i t t en pr ogr ams" ,  of t en r ef er r ed t o as " canned 
pr ogr ams" ,  means pr ogr ams pr epar ed,  hel d or  exi st i ng 
f or  gener al  use nor mal l y f or  mor e t han one cust omer ,  
i ncl udi ng pr ogr ams devel oped f or  i n- house use or  
cust om pr ogr am use whi ch ar e subsequent l y hel d or  
of f er ed f or  sal e or  l ease.  

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k) .  

¶84 The Commi ssi on concl uded t hat  " [ t ] he di st i nct i on 

bet ween cust om and pr ewr i t t en pr ogr ams hi nges on t he amount  of  

ef f or t  necessar y t o get  t he sof t war e oper at i onal  f or  a 

par t i cul ar  cust omer ' s needs. "   Because of  t he subst ant i al  amount  

of  r esour ces,  t i me,  and ef f or t  needed t o make t he R/ 3 Syst em 

usabl e,  t he Commi ssi on st at ed i t  coul d not  concl ude t hat  t he R/ 3 

Syst em was pr ewr i t t en.   A pr ewr i t t en pr ogr am woul d " r equi r e 

r el at i vel y l i t t l e ef f or t  t o be put  i n pl ace f or  any user . "    

¶85 The Commi ssi on' s concl usi ons based upon f act or  si x and 

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k) ,  whi ch def i nes " pr ewr i t t en 

pr ogr ams, "  ar e r easonabl e and consi st ent  wi t h t he r ul e' s  

l anguage.   The Commi ssi on r easoned t hat  t he f i r st  f our  f act or s 

" hi nge[ ]  on t he degr ee t o whi ch t he sof t war e i s r eady f or  use 

of f - t he- shel f , "  and as a r esul t ,  t hi s suppor t ed t he Commi ssi on' s  
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di st i nct i on bet ween pr ewr i t t en and cust om as det er mi ned by t he 

amount  of  ef f or t  needed t o br i ng sof t war e onl i ne f or  a 

par t i cul ar  cust omer . 24  The DOR t akes i ssue wi t h t he Commi ssi on' s 

r easoni ng and ar gues t hat  f act or  s i x cont ai ns mandat or y l anguage 

t hat  i f  a pr ogr am i s pr ewr i t t en t hen i t  i s  not  cust om r egar dl ess 

of  t he ef f or t  r equi r ed t o make i t  usabl e.  

¶86 We concl ude t hat  t he Commi ssi on' s over al l  concl usi ons 

r egar di ng f act or  s i x ar e r easonabl e.   We agr ee t hat  t he R/ 3 

Syst em was not  a pr ewr i t t en pr ogr am.   A pr ogr am i s pr ewr i t t en 

and t hus per haps not  cust om i f  t he pr ogr am i s " pr epar ed,  hel d or  

exi st i ng f or  gener al  use. "   I n ot her  wor ds,  a pr ewr i t t en pr ogr am 

i s r eady t o be used by t hose who pur chase i t .   Thus,  t hi s f act or  

" hi nges"  on whet her  a pr ogr am i s avai l abl e f or  gener al  use r i ght  

of f - t he- shel f .   Whi l e t he pur chaser  of  a pr ewr i t t en pr ogr am may 

make some mi nor  changes i n an ef f or t  t o make i t  mor e ef f i c i ent  

or  t o s i mpl y set  i t  up,  a pr ewr i t t en pr ogr am does not  r equi r e 

s i gni f i cant  modi f i cat i ons i n or der  f or  one t o make any use out  

of  t he pr ogr am.   I n t hi s case,  t he DOR concedes t hat  t he R/ 3 

                                                 
24 Whi l e f act or s one and t wo may hi nge on t he degr ee t o 

whi ch t he sof t war e i s r eady t o go of f - t he- shel f ,  t hat  r easoni ng 
does not  f ol l ow wi t h f act or s t hr ee and f our .   I n consi der at i on 
of  f act or  t hr ee,  a ver y compl i cat ed non- cust om pr ogr am t hat  i s 
r eady t o go of f - t he- shel f  may r equi r e subst ant i al  t r ai ni ng even 
t hough i t  i s  r eady f or  use.   I n consi der at i on of  f act or  f our ,  
whet her  pr ogr ams need enhancement  and mai nt enance has l i t t l e t o 
do wi t h whet her  a pr ogr am i s r eady f or  use di r ect l y of f - t he-
shel f .   Whi l e t he Commi ssi on' s l anguage i s somewhat  per pl exi ng,  
i t s r easoni ng i s sound.   I n shor t ,  t he Commi ssi on r easonabl y 
st at es t hat  t he mor e ef f or t  i t  t akes t o make a pr ogr am usabl e,  
t he mor e l i kel y——even i f  not  necessar i l y  di sposi t i ve——t hat  t he 
pr ogr am i s cust om,  r at her  t han canned or  pr ewr i t t en.   
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Syst em must  be subj ect ed t o a cer t ai n degr ee of  cust omi zat i on 

bef or e i t  i s  even usabl e by a c l i ent  and i t  concedes t hat  t he 

i mpl ement at i on t eams wor ked t o i dent i f y and meet  t he speci f i c  

needs of  each subsi di ar y,  whi ch i ncl uded:  

• Member s of  pet i t i oner ' s i mpl ement at i on t eam 
wor ki ng wi t h SAP and I CS Del oi t t e det er mi ned t he 
oper at i onal  and f unct i onal  needs of  each 
subsi di ar y i n or der  t o conf i gur e and cust omi ze 
t he syst em;  

• The i mpl ement at i on t eam wor ked t o conf i gur e and 
modi f y t he R/ 3 Syst em t o adapt  t he syst em t o each 
subsi di ar y ' s i dent i f i ed needs;  

• The i mpl ement at i on and ABAP pr ogr ammi ng t eams 
wor ked t o cust omi ze t he R/ 3 Syst em t o meet  
pet i t i oner ' s f unct i onal  needs;  

• The ABAP pr ogr ammi ng t eams cr eat ed codes f or  
hundr eds of  user  exi t s t o i nt egr at e ext er nal  
pr ogr ams wi t h t he R/ 3 Syst em,  so t hat  pet i t i oner  
was abl e t o r eal i ze t he f unct i onal i t y needed f or  
i t s uni que busi ness whi l e pr eser vi ng t he 
f unct i onal  ef f i c i enci es of  t he R/ 3 Syst em;  and 

• The ABAP pr ogr ammi ng t eams cr eat ed new subsyst ems 
t o r un par al l el  t o t he R/ 3 Syst em f or  oper at i ons 
not  avai l abl e wi t hi n t he R/ 3 Syst em mor e cr i t i cal  
t o pet i t i oner ' s busi ness.  

¶87 Mor eover ,  t he DOR conceded t hat  mor e t han 3, 000 

modi f i cat i ons wer e made t o t he R/ 3 Syst em.   The R/ 3 Syst em i s 

not  pr ewr i t t en because i t  i s  not  avai l abl e f or  gener al  use;  i n 

f act ,  i t  coul d not  be used unl ess and unt i l  i t  was cust omi zed.  

¶88 What  makes f act or  s i x ar guabl e i s t hat  t he R/ 3 Syst em 

exi st s and can be sol d t o ever yone i n t he same f or m,  i . e. ,  al l  

pur chaser s seem t o r ecei ve di sks,  and t hey sel ect  speci f i c 

modul es and make ot her  changes i n or der  t o make t he R/ 3 Syst em 
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f i t  t hei r  needs.   We acknowl edge t he DOR' s ar gument s t hat  t he 

basi c R/ 3 Syst em was exi st i ng r at her  t han cr eat ed and t hat  i t  

was t o some ext ent  al r eady encoded r at her  t han bui l t  ent i r el y 

f r om scr at ch.   These consi der at i ons coul d wei gh i n t he DOR' s 

f avor  i n t hat  at  l east  t hi s i ni t i al  pr ogr am i s non- cust om and 

t hus i t s $5. 2 mi l l i on cost  shoul d be t axabl e.    

¶89 However ,  when we consi der  t hat  t hi s i ni t i al  or  basi c 

R/ 3 Syst em i s usel ess unt i l  modi f i ed,  t hat  cust omi zat i on i s 

t i me- consumi ng and expensi ve and t hus si gni f i cant ,  and t hat  

ever y pur chaser  must  have t he R/ 3 Syst em modi f i ed i n or der  t o 

make use out  of  i t ,  we cannot  concl ude t hat  t hi s i s a pr ewr i t t en 

pr ogr am under  f act or  s i x.   I t  i s  not  avai l abl e f or  gener al  use——

i n f act  no one can use i t  wi t hout  modi f i cat i ons——and t hus,  i t  i s  

not  canned or  pr ewr i t t en.   Rat her ,  t he basi c R/ 3 Syst em modul es 

ar e avai l abl e t o become a cust om pr ogr am.   Thus,  t he 

Commi ssi on' s concl usi on was r easonabl e.  

¶90 Thi s i s unl i ke a pr ogr am such as Mi cr osof t  Excel .   

Whi l e a pur chaser  may wi sh t o modi f y Excel  so as t o make i t  mor e 

ef f i c i ent  or  enhance i t s capabi l i t i es,  t he pr ogr am can and i s 

used " r i ght  out  of  t he box"  by a number  of  pur chaser s.   The R/ 3 

Syst em i s not  such a pr ewr i t t en pr ogr am.         

¶91 The DOR ar gues t hat  f act or  s i x cont ai ns mandat or y 

l anguage,  whi ch i s cont r ol l i ng over  t he mor e gener al  l anguage of  

f act or s one t hr ough f i ve.   However ,  t hi s i s not  consi st ent  wi t h 

ot her  l anguage i n t he r ul e.   The r ul e i nst r uct s  t hat  al l  f act s  

and ci r cumst ances shal l  be consi der ed i ncl udi ng t he seven 

f act or s i n t he r ul e.   I t  does not  say t hat  al l  f act or s may be 
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consi der ed but  one or  even t wo of  t he f act or s can be 

di sposi t i ve.   The DOR ar gues t hat  t he Commi ssi on' s 

i nt er pr et at i on r ender s f act or  s i x sur pl usage,  but  t he DOR' s 

i nt er pr et at i on coul d r ender  t he ot her  f act or s and por t i ons of  

t he r ul e sur pl usage except  f or  f act or  s i x.   The r easonabl e 

appr oach i s t o consi der  al l  of  t he f act or s and al l  t he f act s and 

ci r cumst ances.   The Commi ssi on di d j ust  t hat ,  and i t  i s  not  f or  

t hi s cour t  t o over r i de t hat  deci s i on i f  t he Commi ssi on' s act i ons 

wer e r easonabl e.   

¶92 Addi t i onal l y,  because we agr ee wi t h t he concl usi on 

t hat ,  under  subsect i on ( k)  of  f act or  s i x,  t hi s i s not  pr ewr i t t en 

or  canned,  t hi s f act or  al one does not  cont r ol  t he anal ysi s.   I t  

i s  wor t h not i ng,  however ,  t hat  under  t he cur r ent  l anguage,  i t  

woul d be di f f i cul t  t o concl ude t hat  a pr ogr am i s cust om even 

when f act or s one t hr ough f our  wei gh i n f avor  of  f i ndi ng i t  

cust om but  i t  i s  c l ear l y pr ewr i t t en or  canned under  f act or  s i x.   

Per haps t hen,  f act or  seven becomes cr uci al  t o t he anal ysi s.  

Today,  however ,  t hi s scenar i o i s not  bef or e us.  

¶93 The DOR al so ar gues t hat  t he Commi ssi on' s 

i nt er pr et at i on i gnor es t he r ul e- maki ng pr ocess.   One def i ni t i on 

of  " pr ewr i t t en"  t hat  was suggest ed but  r ej ect ed was pr ewr i t t en 

i s " i nt ended f or  gener al  use and mass di st r i but i ons as 

pr epackaged r eady- t o- use pr ogr ams. "   The DOR r ej ect ed t hi s 

def i ni t i on because t her e ar e s i t uat i ons wher e pr ewr i t t en 

pr ogr ams may not  be mass pr oduced.   Pr esumabl y,  t he DOR t akes 

i ssue wi t h t he f ol l owi ng sent ences i n t he Commi ssi on' s deci s i on:   
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Our  concl usi on t hat  t he di st i nct i on bet ween 
" pr ewr i t t en pr ogr ams"  and " cust om pr ogr ams"  hi nges on 
t he amount  of  ef f or t  needed t o br i ng sof t war e onl i ne 
f or  a par t i cul ar  cust omer  i s consi st ent  wi t h t he f i r st  
f our  f act or s and consi st ent  wi t h t he def i ni t i on of  
" pr ewr i t t en pr ogr ams. "   Wi t h r espect  t o t he l at t er ,  i f  
a pr ogr am i s pr epar ed,  hel d or  exi st i ng f or  gener al  
use nor mal l y f or  mor e t han one cust omer ,  t hen t he 
pr ogr am wi l l  r equi r e r el at i vel y l i t t l e ef f or t  t o be 
put  i n pl ace f or  any user .   I f ,  on t he ot her  hand,  a 
pr ogr am l i ke t he R/ 3 Syst em i s  usef ul  onl y af t er  a 
s i gni f i cant  i nvest ment  of  r esour ces i n pl anni ng,  
t est i ng,  t r ai ni ng,  enhancement ,  and mai nt enance,  t hen 
t he sof t war e cannot  be sai d t o be pr epar ed,  hel d or  
exi st i ng f or  gener al  use.    

Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  ¶400- 719,  at  32, 856 

( WTAC 2003)  ( f oot not es omi t t ed) .  

¶94 The DOR seems t o over st at e t he Commi ssi on' s posi t i on.   

The Commi ssi on si mpl y r easons t hat  t he mor e ef f or t  i t  t akes t o 

get  a pr ogr am up and r unni ng,  t he mor e l i kel y t he pr ogr am i s not  

pr ewr i t t en or  canned and t hus not  avai l abl e f or  gener al  use.   I t  

does not ,  however ,  nat ur al l y f ol l ow f r om t hi s pr oposi t i on t hat  

t he Commi ssi on has concl uded t hat  pr ewr i t t en pr ogr ams must  be 

mass pr oduced.   I n f act ,  a pr ewr i t t en pr ogr am coul d be ut i l i zed 

by onl y a f ew cust omer s.   I f  a pr ogr am i s avai l abl e f or  gener al  

use,  however ,  i t  i s  mor e l i kel y——even i f  i t  i s  not  di sposi t i ve——

t hat  a pr ogr am does not  r equi r e subst ant i al  ef f or t ,  cost ,  and 

modi f i cat i ons t o get  a pr ogr am up and r unni ng.   Whi l e some of  

t he Commi ssi on' s r easoni ng r egar di ng f act or  s i x i s conf usi ng,  

i t s over al l  concl usi on was r easonabl e.   The R/ 3 Syst em i s not  a 

pr ewr i t t en pr ogr am because i t  i s  not  avai l abl e f or  gener al  use.      

¶95 Under  f act or  seven,  r egar di ng an " exi st i ng pr ogr am [ ]  

sel ect ed f or  modi f i cat i on, "  t he Commi ssi on concl uded t hat  f act or  
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seven di d not  appl y " gi ven t he Commi ssi on' s concl usi on t hat  t he 

R/ 3 Syst em i s a cust om pr ogr am. "   The Commi ssi on st at ed,  " [ t ] hi s 

f act or  onl y makes sense i n t he over al l  scheme pr esent ed by [ Wi s.  

Admi n.  Code §]  Tax 11. 71[ ( 1) ] ( e)  i f  one concl udes t hat  ' exi st i ng 

pr ogr am'  means an ' exi st i ng pr ogr am f or  gener al  use'  as t hat  

phr ase i s used i n t he def i ni t i on of  ' pr ewr i t t en pr ogr ams'  i n 

[ Wi s.  Admi n.  Code]  sect i on Tax 11. 71( 1) ( k) . "   Whi l e t he 

Commi ssi on coul d have used di f f er ent  l anguage r at her  t han 

st at i ng t hat  f act or  seven does not  appl y because i t  has 

det er mi ned t he sof t war e i s cust om,  t he Commi ssi on' s over al l  

r easoni ng r egar di ng f act or  seven i s r easonabl e.    

¶96 I nst ead of  st at i ng t hat  f act or  seven does not  appl y 

because t he pr ogr am i s cust om,  per haps t he Commi ssi on shoul d 

have st at ed t hat  f act or  seven does not  appl y because t he pr ogr am 

was not  pr ewr i t t en and t hus not  an exi st i ng pr ogr am.   " Exi st i ng 

pr ogr am"  under  f act or  seven must  r ef er  t o pr ewr i t t en or  canned 

pr ogr ams because ot her wi se " exi st i ng pr ogr ams"  woul d i ncl ude 

cust om pr ogr ams.   The DOR st at es t hat  " t he sal e of  an ' exi st i ng'  

pr ogr am i s a sal e of  t angi bl e per sonal  pr oper t y"  and t hus 

t axabl e,  whi ch means i t  i s  not  cust om.   Pr ewr i t t en or  canned 

pr ogr ams ar e avai l abl e f or  gener al  use.   Thus,  i t  makes sense 

t hat  " exi st i ng pr ogr am"  means exi st i ng pr ogr am f or  gener al  use.    

¶97 Fact or  seven shoul d not  be compl et el y di sr egar ded 

mer el y because ot her  f act or s suggest  t hat  a pr ogr am i s cust om.   

Fact or  seven,  j ust  l i ke al l  t he ot her  f act or s and t he f act s and 

ci r cumst ances,  shoul d be used t o det er mi ne whet her  a pr ogr am i s  

cust om.   Whi l e t he Commi ssi on may not  have sel ect ed t he same 
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l anguage t hat  t hi s cour t  woul d have sel ect ed,  t he Commi ssi on' s  

subsequent  st at ement s and r easoni ng ar e sound.   Fact or  seven 

consi der s exi st i ng pr ogr ams f or  gener al  use,  and because t he 

Commi ssi on r easonabl y concl uded t hat  t hi s pr ogr am di d not  exi st  

f or  gener al  use,  f act or  seven does not  appl y.    

¶98 The DOR,  however ,  ar gues t hat  f act or  seven does appl y 

and t hat  t he R/ 3 Syst em was pr ewr i t t en and not  modi f i ed by SAP 

bef or e shi ppi ng i t  t o Menasha,  whi ch t he DOR det er mi nes t o be 

cr i t i cal  t o t he appl i cat i on of  f act or  seven.   Because t he 

Commi ssi on r easonabl y concl uded t hat  f act or  seven does not  appl y  

and we must  be mi ndf ul  of  t he def er ence we owe t o t he 

Commi ssi on,  we r ej ect  t he DOR' s ar gument s.   The Commi ssi on 

r easonabl y concl uded t hat  t he R/ 3 Syst em was not  avai l abl e f or  

gener al  use and t her ef or e not  canned or  pr ewr i t t en.   Fact or  

seven appl i es onl y when a pr ogr am i s an exi st i ng pr ogr am,  i . e. ,  

canned or  pr ewr i t t en,  and t hus exi st i ng f or  gener al  use.   The 

R/ 3 Syst em di d not  exi st  f or  gener al  use even t hough i t  di d 

" exi st , "  and t hus,  f act or  seven does not  appl y.        

¶99 The DOR al so ar gues t hat  f act or  seven cont ai ns 

mandat or y l anguage and t hat  t he Commi ssi on' s i nt er pr et at i on 

r ender s f act or  seven sur pl usage.   For  t he r easons st at ed i n our  

di scussi on of  f act or  s i x,  we r ej ect  t he DOR' s mandat or y l anguage 

and sur pl usage ar gument s.   See ¶¶85- 91.  

¶100 Last l y,  under  al l  t he f act s and ci r cumst ances,  t he 

Commi ssi on consi der ed t he cost  of  t he R/ 3 Syst em,  and i t  

concl uded t hat  t hi s wei ghed i n f avor  of  t he R/ 3 Syst em bei ng a 

cust om pr ogr am.   Under  al l  t he f act s and ci r cumst ances,  i t  i s  



No.  2004AP3239   

 

58 
 

r easonabl e f or  t he Commi ssi on t o consi der  t he cost  of  t he R/ 3 

Syst em.   Whi l e we acknowl edge t hat  a canned or  pr ewr i t t en 

pr ogr am avai l abl e f or  gener al  use coul d be ver y expensi ve,  cost  

i s  st i l l  a f act or  t hat  may be consi der ed by t he Commi ssi on.   

Cost  al one,  however ,  i s  not  di sposi t i ve.   The Commi ssi on 

r easonabl y concl uded t hat  under  t he r ul e' s l anguage,  al l  t he 

f act s and ci r cumst ances al ong wi t h al l  seven f act or s must  be 

consi der ed and t hus cost ,  even when over  $10, 000 and t hus not  

r el evant  under  f act or  f i ve,  may be consi der ed.     

¶101 We must  af f or d t he Commi ssi on' s deci s i on cont r ol l i ng 

wei ght  def er ence i f  i t  r easonabl y i nt er pr et s t he r ul e at  i ssue.  

Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶22.    Our  i nqui r y i s whet her  

t he Commi ssi on' s  deci s i on was r easonabl e and consi st ent  wi t h t he 

meani ng or  pur pose of  t he r egul at i on.   I n addi t i on,  under  t he 

cont r ol l i ng wei ght  def er ence st andar d,  a cour t  shoul d r ef r ai n 

f r om subst i t ut i ng i t s v i ew of  t he l aw,  and wi l l  sust ai n t he 

agency' s concl usi ons i f  t hey ar e r easonabl e.   We sust ai n an 

agency' s concl usi ons even i f  an al t er nat i ve v i ew of  t he l aw i s 

j ust  as r easonabl e or  even mor e r easonabl e.   Thus,  i f  t he 

Commi ssi on r easonabl y i nt er pr et s t he r ul e and i t s det er mi nat i on 

i s consi st ent  wi t h t he r ul e' s meani ng or  pur pose,  we must  af f or d 

t he Commi ssi on cont r ol l i ng wei ght  def er ence.   

¶102 The Commi ssi on concl uded t hat  t he R/ 3 Syst em was " a 

cust om pr ogr am because of  t he si gni f i cant  i nvest ment  [ Menasha]  

made i n pr esal e consul t at i on and anal ysi s,  t est i ng,  t r ai ni ng,  

wr i t t en document at i on,  enhancement ,  and mai nt enance suppor t ,  and 

because i t  [ was]  not  a pr ewr i t t en pr ogr am. "    
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¶103 We t oo ar e per suaded by t he i ni t i al  cost ,  t he cost s 

f or  modi f i cat i ons,  t he pr esal e consul t at i ons over  t he span of  a 

f ew year s,  t he t est i ng r equi r ed once i nst al l ed,  t he r equi s i t e 

t r ai ni ng,  t he r equi s i t e enhancement  and mai nt enance,  and t hat  

t he R/ 3 Syst em cannot  be used unt i l  modi f i ed——i n t hi s case some 

3, 000 modi f i cat i ons.   As a r esul t ,  we concl ude t hat  t he 

Commi ssi on' s concl usi on t hat  t he R/ 3 Syst em was cust om i s 

r easonabl e.   Accor di ngl y,  we wi l l  not  subst i t ut e our  j udgment  

f or  t hat  of  t he Commi ssi on' s.  

¶104 Whi l e t he pr ogr am was not  l oaded by t he vendor ,  and 

t he vendor  i t sel f  was not  obl i gat ed pur suant  t o t he l i censi ng 

agr eement  t o modi f y t he R/ 3 Syst em her e,  we st i l l  concl ude t hat  

t he R/ 3 Syst em i s a cust om pr ogr am.   Under  t he r ul e' s cur r ent  

l anguage,  i t  i s  i r r el evant  whet her  t he vendor  or  an i ndependent  

consul t ant  car r i es out  t he modi f i cat i ons,  and i t  i s  i r r el evant  

whet her  t hose modi f i cat i ons t ake pl ace bef or e or  af t er  i t  l eaves 

t he vendor .   The r ul e' s l anguage si mpl y does not  i dent i f y t hose 

as f act or s t o be consi der ed.   Whi l e who modi f i es an exi st i ng 

pr ogr am,  under  f act or  seven,  i s r el evant ,  t hi s does not  appear ,  

under  t he r ul e' s l anguage,  t o ext end t o s i t uat i ons t hat  do not  

i nvol ve pr ewr i t t en or  canned pr ogr ams.  

¶105 The Commi ssi on r easonabl y concl uded t hat  al l  t he f act s 

and ci r cumst ances and al l  seven f act or s must  be consi der ed when 

det er mi ni ng whet her  a pr ogr am i s cust om.   Appl y i ng t hi s 

const r uct i on t o t he par t i cul ar  f act s of  t hi s case,  t he 

Commi ssi on r easonabl y concl uded t hat  t he R/ 3 Syst em was a cust om 

pr ogr am.  
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¶106 Fi nal l y,  a br i ef  r esponse t o t he di ssent s i s 

war r ant ed.   Once one si f t s t hr ough t he unnecessar y r het or i c of  

t he di ssent s,  i t  i s  c l ear  t hat  t he di ssent s ar e based on cer t ai n 

f undament al  f l aws.   For  exampl e,  t he di ssent s under t ake a 

pr oj ect  t o r ewr i t e t he l aw.   The l egi s l at ur e speci f i cal l y 

desi gnat ed t he Commi ssi on as " t he f i nal  aut hor i t y f or  hear i ng 

and det er mi nat i on of  al l  quest i ons of  l aw and f act "  under  t he 

t ax code.   The Commi ssi on' s deci s i on i s ent i t l ed t o def er ence.   

The Chi ef  Just i ce' s di ssent  di ssect s Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  i n a manner  t hat  i gnor es t he pl ai n l anguage of  t he 

ent i r e r ul e,  and i nst ead,  i t  cr eat es a never  bef or e r ecogni zed 

or  ar gued t wo- pr ong t est .   See Chi ef  Just i ce Abr ahamson' s 

di ssent ,  ¶¶180- 182.   Nei t her  t he DOR nor  Menasha use t hi s f i r st  

sent ence of  t he r ul e as t he f i r st  pr ong of  a t wo- pr ong t est .   

Despi t e t hat  di ssent ' s asser t i ons,  t he r ul e does not  end wi t h 

t he f i r st  sent ence. 25  Rat her ,  as At t or ney McGi nni t y so apt l y  

st at ed at  t he cour t  of  appeal s '  or al  ar gument  on November  17,  

2005:  " The pr ef ace l anguage i n Sub ( 1) ( e)  t al ks about  [ a]  cust om 

pr ogr am as bei ng one t hat  accommodat es t he speci al  pr ocessi ng 

needs of  t he cust omer .   And t hen t he r ul e goes f or war d wi t h a 

                                                 
25 When t he DOR has r ef er enced t he f i r st  sent ence of  t he 

r ul e,  i t  has been i n t andem wi t h t he r emai nder  of  t he r ul e.   See 
DOR br i ef s:  at  27 and 33 of  i t s  br i ef  i n chi ef ,  at  11- 12 of  i t s 
r esponse t o t he non- par t y br i ef ,  at  4 and 7 of  i t s  r epl y br i ef ,  
DOR v.  Menasha Cor p. ,  2008 WI  88,  __ Wi s.  2d __,  __ N. W. 2d __ 
( No.  2004AP3239)  ( asser t i ng t he f i r st  sent ence of  t he r ul e but  
i n di scussi on wi t h f act or s s i x or  seven or  subsect i on ( k) ) .   The 
br i ef s can be vi ewed at  t he Wi sconsi n St at e Law Li br ar y,  120 
Mar t i n Lut her  Ki ng Jr .  Bl vd. ,  2nd Fl oor ,  Madi son,  Wi sconsi n 
53707- 7881.     
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number  of  f act or s as t o how you f i gur e out  i f  i t  i s  a pr ogr am 

t hat  i s accommodat i ng t he speci al  pr ocessi ng needs of  t he 

cust omer . "   Thi s cor r ect  i nt er pr et at i on i s al so i n conf l i c t  wi t h 

Just i ce Br adl ey' s i nt er pr et at i on of  t he r ul e.   See Just i ce 

Br adl ey' s di ssent ,  ¶¶217- 225.   However ,  because t he pl ai n 

l anguage of  t he r ul e speci f i cal l y st at es t hat  " [ t ] he 

det er mi nat i on of  whet her  a pr ogr am i s a cust om pr ogr am shal l  be 

based upon al l  t he f act s and ci r cumst ances,  i ncl udi ng t he 

f ol l owi ng"  seven f act or s,  we di sagr ee wi t h Just i ce Br adl ey' s 

i nt er pr et at i on.   As t o t he r emai ni ng ar gument s r ai sed by t he 

di ssent s,  t hey have been ot her wi se addr essed i n t he maj or i t y  

opi ni on.    
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V.  CONCLUSI ON 

¶107 Accor di ngl y,  we af f i r m t he cour t  of  appeal s '  deci s i on.  

We concl ude t hat  t he Commi ssi on' s st at ut or y i nt er pr et at i on of  

Wi s.  St at .  § 77. 51( 20)  i s ent i t l ed t o due wei ght  def er ence,  and 

t hat  i t s r ul e i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  i s ent i t l ed t o cont r ol l i ng wei ght  def er ence.   We 

f ur t her  concl ude t hat  when a DOR deci s i on i s appeal ed by t he 

t axpayer  t o t he Commi ssi on,  t he Commi ssi on i s not  r equi r ed t o 

gi ve def er ence t o t he DOR' s i nt er pr et at i on of  Wi s.  Admi n.  Code 

§ Tax 11. 71( 1) ( e)  when deci di ng t hat  appeal .     

¶108 Fi nal l y,  we concl ude t hat  when appl y i ng t he 

cont r ol l i ng wei ght  def er ence st andar d t o t he Commi ssi on' s 

i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) ,  t he 

Commi ssi on r easonabl y i nt er pr et ed t he r ul e and concl uded t hat  

t he R/ 3 Syst em was cust om.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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¶109 N.  PATRI CK CROOKS,  J.    (concurring).  Whi l e I  j oi n 

t he maj or i t y opi ni on,  I  wr i t e separ at el y t o emphasi ze t hat  

r esol v i ng t he i ssue of  def er ence i s key t o a cor r ect  deci s i on i n 

t hi s case.   Rul es r egar di ng def er ence ar e i mpor t ant  l i mi t s t hat  

r espect  t he di f f er ent  r ol es of  t he br anches of  gover nment .   

Gr ant i ng t he appr opr i at e l evel  of  def er ence t o t he Commi ssi on' s 

i nt er pr et at i on of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  and ( k) 1  

                                                 
1 Wi sconsi n Admi n.  Code § Tax 11. 71( 1) ( e)  and ( k)  ar e f ound 

wi t hi n t he " Def i ni t i on of  Ter ms"  subsect i on of  t he code r el at i ng 
t o t he comput er  i ndust r y.   They st at e:   

( e)  " Cust om pr ogr ams"  mean ut i l i t y  and 
appl i cat i on sof t war e whi ch accommodat e t he speci al  
pr ocessi ng needs of  t he cust omer .  The det er mi nat i on of  
whet her  a pr ogr am i s a cust om pr ogr am shal l  be based 
upon al l  t he f act s and ci r cumst ances,  i ncl udi ng t he 
f ol l owi ng:  

1.  The ext ent  t o whi ch t he vendor  or  i ndependent  
consul t ant  engages i n s i gni f i cant  pr esal e consul t at i on 
and anal ysi s of  t he user ' s r equi r ement s and syst em.  

2.  Whet her  t he pr ogr am i s l oaded i nt o t he 
cust omer ' s comput er  by t he vendor  and t he ext ent  t o 
whi ch t he i nst al l ed pr ogr am must  be t est ed agai nst  t he 
pr ogr am' s speci f i cat i ons.  

3.  The ext ent  t o whi ch t he use of  t he sof t war e 
r equi r es subst ant i al  t r ai ni ng of  t he cust omer ' s 
per sonnel  and subst ant i al  wr i t t en document at i on.  

4.  The ext ent  t o whi ch t he enhancement  and 
mai nt enance suppor t  by t he vendor  i s needed f or  
cont i nued usef ul ness.  

5.  Ther e i s a r ebut t abl e pr esumpt i on t hat  any 
pr ogr am wi t h a cost  of  $10, 000 or  l ess i s not  a cust om 
pr ogr am.  

6.  Cust om pr ogr ams do not  i ncl ude basi c 
oper at i onal  pr ogr ams or  pr ewr i t t en pr ogr ams.  
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and Wi s.  St at .  § 77. 51( 20) , 2 I  concur  t hat  t he Commi ssi on' s  

deci s i on shoul d be uphel d.  

¶110 The t hr eshol d quest i on on t he i ssue of  def er ence i s 

whet her  i t  i s  t he DOR' s i nt er pr et at i on or  t he Commi ssi on' s 

i nt er pr et at i on of  t he st at ut e and t he r ul es t hat  i s  ent i t l ed t o 

def er ence.   I  concur  t hat  i t  i s  t he Commi ssi on' s i nt er pr et at i on 

                                                                                                                                                             
7.  I f  an exi st i ng pr ogr am i s sel ect ed f or  

modi f i cat i on,  t her e must  be a s i gni f i cant  modi f i cat i on 
of  t hat  pr ogr am by t he vendor  so t hat  i t  may be used 
i n t he cust omer ' s speci f i c  har dwar e and sof t war e 
envi r onment .   

 .  .  .  .  

( k)  " Pr ewr i t t en pr ogr ams, "  of t en r ef er r ed t o as 
" canned pr ogr ams, "  means pr ogr ams pr epar ed,  hel d or  
exi st i ng f or  gener al  use nor mal l y f or  mor e t han one 
cust omer ,  i ncl udi ng pr ogr ams devel oped f or  i n- house 
use or  cust om pr ogr am use whi ch ar e subsequent l y hel d 
or  of f er ed f or  sal e or  l ease.  

 

2 Wi sconsi n St at .  § 77. 52( 1)  i mposes a t ax on " t he sal e,  
l ease or  r ent al  of  t angi bl e per sonal  pr oper t y .  .  .  . "   
Wi sconsi n St at .  § 77. 51( 20)  def i nes t angi bl e pr oper t y as 
f ol l ows:  

" Tangi bl e per sonal  pr oper t y"  means al l  t angi bl e 
per sonal  pr oper t y of  ever y k i nd and descr i pt i on and 
i ncl udes el ect r i c i t y,  nat ur al  gas,  st eam and wat er  and 
al so l eased pr oper t y af f i xed t o r eal t y i f  t he l essor  
has t he r i ght  t o r emove t he pr oper t y upon br each or  
t er mi nat i on of  t he l ease agr eement ,  unl ess t he l essor  
of  t he pr oper t y i s al so t he l essor  of  t he r eal t y t o 
whi ch t he pr oper t y i s af f i xed.  " Tangi bl e per sonal  
pr oper t y"  al so i ncl udes coi ns and st amps of  t he Uni t ed 
St at es sol d or  t r aded as col l ect or s '  i t ems above t hei r  
f ace val ue and comput er  pr ogr ams except  cust om 
comput er  pr ogr ams.  
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whi ch i s ent i t l ed t o def er ence,  whi l e r ecogni z i ng t hat  t he DOR' s 

i nt er pr et at i on cer t ai nl y must  be car ef ul l y r evi ewed as wel l .  

¶111 I n Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  299 Wi s.  2d 1,  

727 N. W. 2d 311,  we t r eat ed a r ul e pr omul gat ed by t he DWD and 

r evi ewed by LI RC as t he f unct i onal  equi val ent  of  LI RC' s own r ul e 

f or  pur poses of  anal yzi ng t he l evel  of  def er ence due.   I d. ,  ¶11 

( c i t at i ons omi t t ed) .   ( " Her e,  t he LI RC r evi ewed a r ul e 

pr omul gat ed by t he DWD,  not  t he LI RC' s own r ul e.  The LI RC i s an 

adj udi cat i ve body char ged onl y wi t h r esol v i ng cer t ai n di sput es.   

.  .  .  The LI RC does not  make r ul es,  except  f or  r ul es gover ni ng 

i t s own pr ocedur es. " )   Thi s cour t  r easoned t hat  " [ a] n 

admi ni st r at i ve agency t hat  r egul ar l y wor ks wi t h t he r ul es and 

r egul at i ons of  anot her  agency,  whose act i ons i t  i s  aut hor i zed by 

t he l egi s l at ur e t o r evi ew,  i s i n t he best  posi t i on t o i nt er pr et  

such r ul es and r egul at i ons because t he agency knows t he speci f i c 

pur poses of  t he r ul es and r egul at i ons .  .  .  and has exper t i se i n 

t he ar ea t he agency i s cal l ed upon t o r evi ew. "   I d. ,  ¶22 

( c i t at i on omi t t ed) .   That  descr i pt i on appl i es wi t h equal  f or ce 

t o t he r el at i onshi p bet ween t he DOR and t he Commi ssi on.  

¶112 Fur t her ,  gr ant i ng def er ence t o t he Commi ssi on i s 

consi st ent  wi t h t he anal ysi s i n Cat er pi l l ar ,  whi ch,  l i ke t hi s 

case,  concer ned a conf l i c t  bet ween t he DOR and t he Commi ssi on.   

Ther e t he cour t  of  appeal s f ound t hat  " [ b] ecause t he commi ssi on 

i s t he f i nal  admi ni st r at i ve aut hor i t y t hat  r evi ews t he deci s i ons 

of  t he DOR,  any def er ence t hat  mi ght  be due t o t he deci s i on of  

an admi ni st r at i ve agency i s due t o t he commi ssi on,  not  t o t he 

DOR. "   DOR v.  Cat er pi l l ar ,  I nc. ,  2001 WI  App 35,  ¶6,  n. 3,  241 
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Wi s.  2d 282,  625 N. W. 2d 338,  r evi ew deni ed,  2001 WI  43,  242 Wi s.  

2d 545,  629 N. W. 2d 784.   A f ai r  r eadi ng of  t he Dai ml er Chr ysl er  

and Cat er pi l l ar  cases l eads t o t he concl usi on t hat  t he agency 

whose i nt er pr et at i on i s ent i t l ed t o def er ence her e i s t he 

Commi ssi on.  

¶113 The def er ence af f or ded t o t he Commi ssi on' s 

i nt er pr et at i on of  t he admi ni st r at i ve r ul es i s s i gni f i cant  i n 

t hi s case,  s i nce such r ul es ar e t he f unct i onal  equi val ent  of  t he 

Commi ssi on' s r ul es.   " An admi ni st r at i ve agency' s i nt er pr et at i on 

of  i t s  own r ul es or  r egul at i ons i s cont r ol l i ng unl ess ' pl ai nl y 

er r oneous or  i nconsi st ent  wi t h t he r egul at i ons. ' "  

Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶11 ( c i t at i ons omi t t ed) .  

¶114 I  concur  wi t h t he maj or i t y t hat  t he Commi ssi on' s 

i nt er pr et at i on of  t he r el evant  admi ni st r at i ve r ul es——whi ch 

cont ai n t he l anguage cr uci al  t o r esol v i ng t hi s case——i s ent i t l ed 

t o cont r ol l i ng wei ght  def er ence.  The Commi ssi on appl i ed al l  

seven f act or s i n Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) ,  as wel l  t he 

def i ni t i on of  " pr ewr i t t en pr ogr ams"  i n Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( k)  i n det er mi ni ng whet her  t he R/ 3 syst em her e was a 

cust om pr ogr am or  a pr ewr i t t en pr ogr am.   I  am sat i sf i ed t hat  t he 

Commi ssi on’ s deci s i on i s nei t her  pl ai nl y er r oneous nor  

i nconsi st ent  wi t h t he r ul es,  and t hat  i t  i s  r easonabl e.  

¶115 I n t hei r  di ssent s,  Chi ef  Just i ce Abr ahamson and 

Just i ce Br adl ey decl i ne t o def er  t o t he Commi ssi on' s 

i nt er pr et at i on on t he gr ounds t hat  t he i nt er pr et at i on i s  

i nconsi st ent  wi t h t he admi ni st r at i ve r ul es.   Chi ef  Just i ce 

Abr ahamson' s di ssent ,  ¶143;  Just i ce Br adl ey' s di ssent ,  ¶214.   
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That  concl usi on r est s on an al t er nat i ve i nt er pr et at i on t hat  

car ves j ust  ei ght  wor ds f r om a si ngl e sent ence,  t aken f r om t he 

def i ni t i on of  cust om pr ogr ams,  desi gnat es t hose ei ght  wor ds as 

t he r el evant  def i ni t i on,  and seemi ngl y i gnor es t he sur r oundi ng 

t ext .   Par t  of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  t hat  i s  

exci sed by such a r eadi ng expr essl y di r ect s t hat  such a 

det er mi nat i on be based on " al l  t he f act s and ci r cumst ances"  and 

l ays out  t he seven f act or s t o det er mi ne whet her  a pr ogr am i s a 

cust om pr ogr am.   I f  a wor kabl e and compl et e def i ni t i on coul d be 

gar ner ed f r om t he l ast  ei ght  wor ds of  t he sent ence,  t he r est  of  

t he def i ni t i on woul d t hen be sur pl usage.   The seven f act or s and 

t he l anguage r equi r i ng consi der at i on of  " al l  t he f act s and 

ci r cumst ances"  ar e t her e f or  a r eason,  and t hey make a 

di f f er ence her e.   I gnor i ng t he r equi r ement  t hat  t he f act or s 

shal l  be consi der ed l eaves t he def i ni t i on open t o bei ng r ead 

many di f f er ent  ways.   I gnor i ng t hose f act or s cannot  be t he 

cor r ect  appr oach because t he r ul e says t he det er mi nat i on " shal l  

be based upon al l  t he f act s and ci r cumst ances,  i ncl udi ng [ t he 

seven f act or s]  .  .  .  . "   Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) . 3 

                                                 
3 An i nappr opr i at el y nar r ow f ocus on ei ght  wor ds i n a s i ngl e 

sent ence i n t he Commi ssi on' s ext ensi ve anal ysi s ( see Chi ef  
Just i ce Abr ahamson' s di ssent ,  ¶168)  i gnor es t he Commi ssi on' s 
anal ysi s i n t he same way t hat  t he i nappr opr i at el y nar r ow f ocus 
on t hose wor ds i n t he admi ni st r at i ve r ul e i gnor es t he r est  of  
t he def i ni t i on.  The r ecor d c l ear l y shows t hat  t he Commi ssi on 
st ar t ed i t s anal ysi s wi t h t he admi ni st r at i ve r ul e' s f i r st  
sent ence,  desi gnat i ng i t  par ent het i cal l y as t he def i ni t i on' s 
" i nt r o. "  " I nt r o"  c l ear l y meant  " i nt r oduct i on, "  whi ch i n t ur n 
c l ear l y meant  t hat  i t  was pr ef at or y mat er i al ,  i ndi cat i ve t hat  
somet hi ng el se f ol l ows.  The Commi ssi on t hen pr oceeded t o 
const r ue and appl y t he r emai nder  of  t he def i ni t i on sect i on——i n 
ot her  wor ds,  t he seven f act or s.   The Commi ssi on cl ear l y 
i ndi cat ed,  by cal l i ng t hat  por t i on t he " i nt r o, "  how i t  was 
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¶116 The er r or  i n bot h di ssent s comes i n t aki ng t he l ast  

ei ght  wor ds of  a sent ence f r om t he def i ni t i on and sayi ng i t  i s  

t he def i ni t i on.   See Chi ef  Just i ce Abr ahamson' s  di ssent ,  ¶148;  

Just i ce Br adl ey' s di ssent ,  ¶214.   The punct uat i on denot es t he 

end of  t he sent ence,  not  t he end of  t he def i ni t i on.  Even wi t hi n 

Wi s.  Admi n.  Code § Tax 11. 71( 1) ,  a sect i on set t i ng f or t h t he 

" Def i ni t i ons of  Ter ms, "  s i x of  t he subsect i ons def i ne t er ms wi t h 

def i ni t i ons t hat  have mor e t han one sent ence.  See § Tax 

11. 71( 1) ( b) ,  ( c) ,  ( e) ,  ( i ) ,  ( L) ,  and ( m) .  

¶117 I t  was har dl y " pl ai nl y er r oneous or  i nconsi st ent  wi t h 

t he r egul at i ons" ——t he st andar d we appl y her e concer ni ng 

i nt er pr et at i on of  t hese admi ni st r at i ve r ul es——f or  t he Commi ssi on 

t o i nt er pr et  t he r ul es by r eadi ng t he f ul l  t ext  of  t he 

subsect i on and exami ni ng and appl y i ng each f act or  t o t he f act s 

of  t hi s case.   The cour t  of  appeal s r i ght l y not ed i n i t s  

opi ni on,   

As t he commi ssi on poi nt ed out ,  Wi s.  Admi n.  Code 
§ Tax 11. 71( 1) ( e)  r equi r es t hat  t he commi ssi on 
consi der  " al l  f act s and ci r cumst ances"  i n det er mi ni ng 
whet her  a comput er  pr ogr am compor t s wi t h t he 
def i ni t i on of  a cust om pr ogr am,  i ncl udi ng f act or s 1. —
7.  of  t he t ax r ul e.  We obser ve t hat  t he pl ai n l anguage 
of  § Tax 11. 71( 1) ( e)  i mposes t hi s r equi r ement .  
 .  .  .  Asi de f r om i t s nar r ow and unr easonabl e 
i nt er pr et at i on of  § Tax 11. 71( 1) ( e) ,  t he DOR of f er s no 
r eason f or  why we shoul d i gnor e t he commi ssi on’ s 
det er mi nat i on t hat  t he t ax r ul e shal l  be consi der ed i n 

                                                                                                                                                             
pr oceedi ng.  Ther e i s t her ef or e no i nconsi st ency i n ei t her  t he 
Commi ssi on' s i nt er pr et at i on of  t he r ul e or  my def er ence t o i t .   
( Just i ce Br adl ey c i t es t o t hi s par agr aph and i ncl udes t he 
Commi ssi on' s par ent het i cal  desi gnat i on of  t he f i r st  sent ence i n 
Wi s.  Admi n.  Code § Tax 11. 71( e)  as t he " i nt r o, "  but  she does so 
wi t hout  acknowl edgi ng i t s s i gni f i cance.  Just i ce Br adl ey' s 
di ssent ,  ¶221. )  
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i t s  ent i r et y i n det er mi ni ng whet her  a comput er  pr ogr am 
i s cust omi zed.   

DOR v.  Menasha Cor p. ,  2007 WI  App 20,  ¶49,  299 Wi s.  2d 348,  728 

N. W. 2d 738.  

¶118 Cont r ol l i ng wei ght  def er ence ( s i mi l ar  t o gr eat  wei ght  

def er ence appl i ed t o st at ut or y i nt er pr et at i on ( Dai ml er Chr ysl er ,  

299 Wi s.  2d 1,  ¶15) )  i s  appr opr i at e her e,  because t he Commi ssi on 

r easonabl y i nt er pr et ed a r ul e adopt ed by t he DOR,  t he 

Commi ssi on’ s i nt er pr et at i on was not  i nconsi st ent  wi t h t he r ul e' s 

l anguage or  c l ear l y er r oneous,  and t he Commi ssi on was char ged by 

t he l egi s l at ur e wi t h t he r esponsi bi l i t y  of  r evi ewi ng deci s i ons 

of  t he DOR.  I d. ,  ¶13;  see al so Wi s.  St at .  § 73. 01( 4) ( a) .   The 

Commi ssi on r egul ar l y wor ks wi t h t he r ul es and r egul at i ons of  t he 

DOR.  

¶119 Fi nal l y,  under  cont r ol l i ng wei ght  def er ence,  pr oposi ng 

an equal l y r easonabl e al t er nat i ve i nt er pr et at i on of  t he 

admi ni st r at i ve r ul es,  or  even an al t er nat i ve i nt er pr et at i on t hat  

i s mor e r easonabl e ( Cat er pi l l ar ,  241 Wi s.  2d 282,  ¶6) ,  does not  

r ender  t he i nt er pr et at i on of  t he Commi ssi on pl ai nl y er r oneous or  

i nconsi st ent  wi t h t he admi ni st r at i ve r ul es.   Mul t i pl e 

i nt er pr et at i ons may wel l  be consi st ent  wi t h t he r ul es and 

r egul at i ons.   That  i s why i t  i s  so i mpor t ant  t o get  t he 

def er ence anal ys i s r i ght  her e.   By appl y i ng cont r ol l i ng wei ght  

def er ence t o t he Commi ssi on' s deci s i on on t he i nt er pr et at i on of  

t he admi ni st r at i ve r ul es i nvol ved,  I  am sat i s f i ed t hat  i t s 

deci s i on must  be uphel d.   The DOR has not  est abl i shed t hat  t he 

Commi ssi on' s det er mi nat i ons ar e unr easonabl e,  i r r at i onal ,  or  

pl ai nl y er r oneous.  
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¶120 The st at ut or y i nt er pr et at i on necessar y i n t hi s case i s 

at  best  per f unct or y.   The r el evant  st at ut or y l anguage mer el y 

est abl i shes t hat  an exempt i on f r om t ax exi st s f or  " cust om 

comput er  pr ogr ams. "  Under  t he st at ut e,  " ' [ t ] angi bl e per sonal  

pr oper t y, ' "  i . e. ,  t axabl e pr oper t y,  " i ncl udes .  .  .  comput er  

pr ogr ams except  cust om comput er  pr ogr ams. "  Wi s.  St at .  

§ 77. 51( 20)  ( emphasi s added) .   Tax l i abi l i t y  or  l ack t her eof  i s  

cer t ai nl y t he hear t  of  t hi s case,  but  t he di sput e her e i s not  

cent er ed on whet her  cust om comput er  pr ogr ams ar e exempt ed f r om 

t ax under  t he st at ut e.   The par t i es agr ee on t hat .   Thus,  whi l e 

i t  i s  necessar y t o acknowl edge t he st at ut or y f r amewor k,  t he 

st at ut e does not  cont ai n any l anguage t hat  i s hel pf ul  t o t he 

r esol ut i on of  t he di sput ed mat t er .   As counsel  f or  t he DOR sai d 

i n or al  ar gument  bef or e t hi s cour t ,  " The out come of  t hi s case 

depends ent i r el y upon t he appl i cat i on of  an admi ni st r at i ve r ul e 

pr omul gat ed by t he depar t ment .   That  r ul e det er mi nes whet her  or  

not  a sof t war e sal e by a sof t war e vendor  i s subj ect  t o sal es and 

use t ax. "   

¶121 To t he ext ent  t hat  st at ut or y i nt er pr et at i on comes i nt o 

pl ay i t  does so because " [ w] hen an admi ni st r at i ve agency 

pr omul gat es r egul at i ons pur suant  t o a power  del egat ed by t he 

l egi s l at ur e,  we const r ue t hose r egul at i ons ' t oget her  wi t h t he 

st at ut e t o make,  i f  possi bl e,  an ef f ect ual  pi ece of  l egi s l at i on 

i n har mony wi t h common sense and sound r eason. ' "   

Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶10 ( c i t at i on omi t t ed) .   Whi l e 

i t  i s  necessar y t o consul t  t he st at ut e i nvol ved ( Wi s.  St at .  

§ 77. 51( 20) )  bef or e movi ng on t o par se t he admi ni st r at i ve r ul e 
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i nvol ved,  i t  seems t o me t o be unnecessar y t o det er mi ne t he 

l evel  of  def er ence due t o t he Commi ssi on’ s i nt er pr et at i on of  t he 

st at ut e.   Thi s case t ur ns on t he i nt er pr et at i on of  

admi ni st r at i ve r ul es r at her  t han on t he st at ut e.  

¶122 The maj or i t y di scusses t he t hr ee l evel s of  def er ence——

gr eat  wei ght ,  due wei ght ,  and no def er ence——accor ded an agency' s  

i nt er pr et at i on of  a st at ut e,  as wel l  as t he c i r cumst ances under  

whi ch each i s appr opr i at e.   Maj or i t y op. ,  ¶¶47- 50.   I  not e t hat  

t he maj or i t y appl i es due wei ght  def er ence t o t he Commi ssi on' s 

st at ut or y i nt er pr et at i on,  and I  see no r eason t o t ake i ssue wi t h 

t hat  hol di ng,  s i nce I  bel i eve such a det er mi nat i on i s not  

r equi r ed t o r esol ve t hi s case.   I  r ecogni ze,  however ,  t hat  

" [ w] hen appl y i ng due wei ght  def er ence,  we wi l l  not  over t ur n a 

r easonabl e agency i nt er pr et at i on t hat  i s consi st ent  wi t h t he 

pur pose of  t he st at ut e,  unl ess t her e i s a mor e r easonabl e 

i nt er pr et at i on. "   Dai ml er Chr ysl er ,  299 Wi s.  2d 1,  ¶17 ( c i t at i on 

omi t t ed) .  

¶123 Because t he Commi ssi on' s deci s i on was consi st ent  wi t h 

t he pur pose of  t he st at ut e——t o exempt  cust om comput er  pr ogr ams 

f r om t ax——and because I  do not  t hi nk a mor e r easonabl e 

i nt er pr et at i on was set  f or t h by t he DOR,  t her e cer t ai nl y i s no 

r eason t o over t ur n t he deci s i on based on t he Commi ssi on' s 

i nt er pr et at i on of  t he st at ut e.  

¶124 As Chi ef  Just i ce Abr ahamson' s di ssent  not es,  t he t ax 

code i s desi gned t o ensur e t hat  t axpayer s pay what  t hey owe and 

no mor e.   Chi ef  Just i ce Abr ahamson’ s di ssent ,  ¶127.   What  i s 

owed i s det er mi ned by Wi sconsi n st at ut es and admi ni st r at i ve 
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r ul es and r egul at i ons.   The di sput e as t o t he appl i cat i on of  t he 

r el evant  st at ut e,  and especi al l y t he i nt er pr et at i on of  t he 

r ul es,  was adj udi cat ed by t he Commi ssi on.   I t s i nt er pr et at i on i s 

ent i t l ed t o cont r ol l i ng wei ght  def er ence.   Her e,  t he t ax r ul es 

and r egul at i ons wer e r easonabl y i nt er pr et ed by t he appr opr i at e 

adj udi cat i ve body,  aut hor i zed t o do so by t he l egi s l at ur e.   I t  

was t he Commi ssi on' s consi der ed and r easonabl e opi ni on,  t aki ng 

i nt o account  al l  t he f act s and ci r cumst ances as r equi r ed by Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( e) ,  t hat  Menasha' s comput er  pr ogr am 

was a cust om comput er  pr ogr am,  not  a pr ewr i t t en pr ogr am.   Si nce 

i t  was,  t her ef or e,  not  t angi bl e per sonal  pr oper t y,  i t  was not  

subj ect  t o t he t ax t hat  t he DOR at t empt ed t o i mpose.   Li ke al l  

t axpayer s,  Menasha i s r equi r ed t o pay t he t axes on t axabl e 

pur chases onl y——no mor e,  no l ess.  

¶125 For  t hese r easons,  I  r espect f ul l y concur .  

¶126 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s concur r ence.  
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¶127 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Each 

t axpayer  shoul d pay t he t axes t hat  he or  she owes under  t he t ax 

l aws- - no mor e,  no l ess.   The maj or i t y opi ni on r ewr i t es t he pl ai n 

l anguage of  t he gover ni ng l aw and cr eat es a new exempt i on i n t he 

t ax l aws t hat  t he l egi s l at ur e di d not  see f i t  t o enact .    

¶128 The maj or i t y opi ni on st at es t hat  i t s deci s i on " has 

gr eat  i mpor t  t o t he aver age t axpayer  i n t hi s st at e. " 1  I  agr ee.   

The f i scal  i mpl i cat i ons of  t he new t ax exempt i on cr eat ed by t he 

maj or i t y opi ni on ar e subst ant i al :  Accor di ng t o t he Legi s l at i ve 

Fi scal  Bur eau' s Januar y 30,  2007,  r evenue and expendi t ur e 

pr oj ect i ons,  t he st at e' s pr oj ect ed l oss i n r evenue as a r esul t  

of  t he er r oneous deci s i on i n t he pr esent  case wi l l  exceed $277. 6 

mi l l i on pr i or  t o t he end of  t he 2007- 09 bi enni um and $28. 3 

mi l l i on annual l y  t her eaf t er . 2  Wi sconsi n t axpayer s wi l l  pi ck up 

t he t ab l ef t  by t hose who have escaped t axat i on as a r esul t  of  

t he maj or i t y opi ni on.    

¶129 A cour t  shoul d not  ef f ect i vel y over r i de an enact ed t ax 

st at ut e by i mposi ng t he cour t ' s  v i ews of  economi c pol i cy or  of  

t he wi sdom of  a t ax l aw.   Wi t h t hi s pr i nci pl e i n mi nd,  I  exami ne 

t he t ext  of  t he appl i cabl e st at ut e and admi ni st r at i ve r ul e.  

¶130 The l egal  quest i on pr esent ed,  and t he f act s,  ar e 

r eal l y r at her  s i mpl e when st r i pped t o t hei r  essence.  

                                                 
1 Maj or i t y op. ,  ¶5.    

2 See l et t er  f r om Rober t  Wm.  Lang,  Di r ect or ,  Legi s l at i ve 
Fi scal  Bur eau,  t o Sen.  Russel l  Decker  & Rep.  Ki t t y Rhoades,  
Chai r s,  Joi nt  Commi t t ee on Fi nance ( Jan.  30,  2007) ,  avai l abl e at  
ht t p: / / www. l egi s. st at e. wi . us/ l f b/ Mi sc/ 2007_01_30_Revenue%20Est i m
at es. pdf  ( l ast  v i s i t ed June 27,  2008) .  
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¶131 Her e' s a snapshot  of  t he l aw:   Wi sconsi n t axes t he 

sal e,  l ease or  r ent al  of  t angi bl e per sonal  pr oper t y. 3  " ' Tangi bl e 

per sonal  pr oper t y '  .  .  .  i ncl udes .  .  .  comput er  pr ogr ams except  

cust om comput er  pr ogr ams. "   Wi s.  St at .  § 77. 51( 20)  ( 2003- 04) . 4     

¶132 A cust om comput er  pr ogr am i s def i ned by t he Depar t ment  

of  Revenue' s r ul e,  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) ,  ( k) ,  and 

( m) ,  whi ch ever yone agr ees gover ns t he i nst ant  case.   Accor di ng 

t o t he admi ni st r at i ve r ul e,  t he wor ds " cust om comput er  pr ogr am"  

mean " ut i l i t y  and appl i cat i on sof t war e whi ch accommodat e t he 

speci al  pr ocessi ng needs of  t he cust omer . " 5  The admi ni st r at i ve 

r ul e al so pr ov i des t hat  cust om pr ogr ams do not  i ncl ude 

" pr ewr i t t en pr ogr ams"  ( somet i mes al so cal l ed " canned pr ogr ams" ) , 6 

whi ch ar e " pr ogr ams pr epar ed,  hel d or  exi st i ng f or  gener al  use 

nor mal l y f or  mor e t han one cust omer  .  .  .  . " 7  A pr ogr am i s 

                                                 
3 Wi sconsi n' s r et ai l  sal es t ax appl i es t o r ecei pt s f r om t he 

sal e,  l ease,  or  r ent al  of  t angi bl e per sonal  pr oper t y.   See Wi s.  
St at .  § 77. 52( 1)  ( pr ovi di ng i n r el evant  par t  t hat  " [ f ] or  t he 
pr i v i l ege of  sel l i ng,  l easi ng or  r ent i ng t angi bl e per sonal  
pr oper t y .  .  .  at  r et ai l  a t ax i s i mposed upon al l  r et ai l er s at  
t he r at e of  5% of  t he gr oss r ecei pt s f r om t he sal e,  l ease or  
r ent al  of  t angi bl e per sonal  pr oper t y .  .  .  sol d,  l eased or  
r ent ed at  r et ai l  i n t hi s st at e" ) .     

Wi sconsi n' s use t ax appl i es t o t he use of  t angi bl e per sonal  
pr oper t y pur chased f r om a r et ai l er .   See Wi s.  St at .  § 77. 53( 1)  
( pr ovi di ng i n r el evant  par t  t hat  " an exci se t ax i s l evi ed and 
i mposed .  .  .  on t he st or age,  use or  ot her  consumpt i on i n t hi s  
st at e of  t angi bl e per sonal  pr oper t y pur chased f r om any r et ai l er ,  
at  t he r at e of  5% of  t he sal es pr i ce of  t hat  pr oper t y .  .  . " ) .  

4 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se i ndi cat ed.      

5 Wi s.  Admi n.  Code § Tax 11. 71( e)  ( Sept .  2006) .  

6 Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) 6.  ( Sept .  2006) .  

7 Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k)  ( Sept .  2006) .  
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ei t her  a ( t axabl e)  pr ewr i t t en pr ogr am or  a ( t ax- exempt )  cust om 

pr ogr am;  i t  cannot  be bot h. 8 

¶133 Her e' s a snapshot  of  t he f act s:   I n 1995 SAP l eased 

i t s R/ 3 Syst em t o Menasha Cor por at i on.   The R/ 3 Syst em consi st s 

of  some 70 sof t war e modul es,  each pr ovi di ng a r udi ment ar y 

busi ness and account i ng sof t war e syst em f or  a cust omer ' s  

busi ness.   The R/ 3 Syst em i s not  desi gned speci f i cal l y f or  any 

cust omer .   R/ 3 i s a pr oduct  t hat  SAP l eases i n unmodi f i ed f or m 

t o many cust omer s.   I n ot her  wor ds,  t he R/ 3 Syst em i s a pl at f or m 

t hat  an i ndi v i dual  busi ness uses f or  cr eat i ng i t s own cust omi zed 

busi ness and account i ng sof t war e.   SAP' s cust omer s must  

under t ake t hei r  own modi f i cat i on of  t he R/ 3 pl at f or m t o 

cust omi ze i t  f or  t hei r  own busi ness needs.      

¶134 By 1998 SAP had l eased t hi s same sof t war e t o mor e t han 

20, 000 cust omer s acr oss t he wor l d. 9  I n 1997 Busi ness Week not ed 

t hat  " SAP' s R/ 3 r uns t he back of f i ces of  hal f  of  t he wor l d' s 500 

t op compani es——schedul i ng t he manuf act ur e of  washi ng machi nes at  

Gener al  El ect r i c Co.  and shi ppi ng soda pop on t i me at  Coca- Col a 

Co. " 10  

¶135 The l easi ng ar r angement  bet ween SAP and i t s cust omer  

( her e Menasha Cor por at i on)  i s separ at e and di st i nct  f r om any 

                                                 
8 Wi s.  Admi n.  Code § Tax 11. 71( 1) ( m)  ( Sept .  2006)  ( " For  

pur poses of  t hi s sect i on a pr ogr am i s ei t her  a pr ewr i t t en or  
cust om pr ogr am. " ) .    

9 Mar t i n Campbel l - Kel l y,  Fr om Ai r l i ne Reser vat i ons t o Soni c  
t he Hedgehog:  A Hi st or y of  t he Sof t war e I ndust r y 196 ( MI T Pr ess 
2003) .     

10 Campbel l - Kel l y,  supr a not e 9,  at  197 ( quot i ng Gai l  
Edmondson et  al . ,  " Si l i con Val l ey on t he Rhi ne, "  Busi ness Week,  
Nov.  3,  1997,  at  40,  42) .  
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ar r angement s t he cust omer  t her eaf t er  makes wi t h any ent i t y f or  

modi f y i ng t he R/ 3 Syst em t o meet  t he cust omer ' s par t i cul ar  

sof t war e needs.  

¶136 The l ease of  t he R/ 3 sof t war e by SAP t o Menasha 

Cor por at i on f or  $5. 3 mi l l i on ( whi ch di d not  obl i ge SAP t o 

pr ovi de cust omi zat i on ser vi ces)  i s t he basi s f or  t he t ax i n t he 

pr esent  case.   Rel evant  t o t he i nst ant  case,  t he Depar t ment  of  

Revenue i s not  i mposi ng a t ax on expendi t ur es of  mor e t han $16 

mi l l i on t hat  Menasha Cor por at i on made over  t he next  seven year s 

t o cust omi ze t he R/ 3 Syst em.  

¶137 I n sum,  t he R/ 3 Syst em was not  wr i t t en sol el y f or  

Menasha Cor por at i on or  upon i t s r equest .   SAP had devel oped t he 

R/ 3 Syst em bef or e meet i ng up wi t h Menasha Cor por at i on and has 

l eased t he same R/ 3 Syst em t o t housands of  cust omer s.   

¶138 The maj or i t y opi ni on agr ees t hat  " t he R/ 3 Syst em 

exi st s and can be sol d t o ever yone i n t he same f or m. " 11   

¶139 Her e' s t he l egal  quest i on of  st at ut or y i nt er pr et at i on 

pr esent ed:  I s t he R/ 3 Syst em of  70 modul es l eased by SAP t o 

Menasha Cor por at i on i n 1995 a t axabl e " comput er  pr ogr am"  or  a 

t ax- exempt  " cust om comput er  pr ogr am"  as t hese wor ds ar e def i ned 

i n t he admi ni st r at i ve r ul e?   

¶140 Her e' s a snapshot  of  t he maj or i t y opi ni on' s answer  t o 

t he l egal  quest i on:  The maj or i t y opi ni on hi des behi nd t he 

deci s i on of  t he Tax Appeal s Commi ssi on.   I t  cannot  hi de.   I t  

bear s f ul l  r esponsi bi l i t y  f or  t he r esul t .  

                                                 
11 Maj or i t y op. ,  ¶88.    
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¶141 I nt er pr et at i on of  a st at ut e or  a r ul e i s a quest i on of  

l aw det er mi ned by t hi s cour t  i ndependent l y of  ot her  cour t s or  

admi ni st r at i ve agenci es.   I n i nt er pr et i ng a st at ut e or  an agency 

r ul e,  a cour t  may,  but  need not ,  accor d an agency' s 

i nt er pr et at i on of  a st at ut e def er ence or  wei ght .   The cour t  

r eser ves i t s aut hor i t y t o i nt er pr et  t he l aw.   I ndeed,  i t  i s  t he 

cour t ' s  r esponsi bi l i t y  t o dec i de quest i ons of  l aw and t o 

det er mi ne whet her  def er ence i s due and what  l evel  of  def er ence 

i s due t o an agency i nt er pr et at i on and appl i cat i on of  a 

st at ut e. 12  By gr ant i ng def er ence or  wei ght  t o an agency 

i nt er pr et at i on,  t he cour t  does not ,  and shoul d not ,  abdi cat e i t s 

aut hor i t y and r esponsi bi l i t y  t o deci de quest i ons of  l aw. 13     

¶142 Fur t her mor e,  def er ence or  wei ght  i s due t o an 

admi ni st r at i ve agency onl y when t he agency' s i nt er pr et at i on i s 

consi st ent  wi t h t he l anguage,  meani ng,  and pur pose of  t he 

st at ut e or  r ul e and i s r easonabl e. 14  The cour t  i t sel f  must  

                                                 
12 Raci ne Har l ey- Davi dson,  I nc.  v.  Wi s.  Di v.  of  Hear i ngs & 

Appeal s,  2006 WI  86,  ¶14,  292 Wi s.  2d 549,  717 N. W. 2d 184.    

13 I d.  

I n sever al  t ax cases t he cour t  has st at ed t hat  when t he 
f act s ar e undi sput ed,  a cour t  may subst i t ut e i t s j udgment  f or  
t hat  of  t he Depar t ment  of  Revenue or  t he Tax Appeal s Commi ssi on 
r egar di ng t he i nt er pr et at i on and appl i cat i on of  a st at ut e t o t he 
undi sput ed f act s.   See,  e. g. ,  DOR v.  Bai l ey- Bohr man St eel  Cor p. ,  
93 Wi s.  2d 602,  606- 07,  287 N. W. 2d 715 ( 1980) ;  H.  Samuel s Co.  v.  
DOR,  70 Wi s.  2d 1076,  1083- 84,  236 N. W. 2d 250 ( 1975) .   Lat er  
cases have moved away f r om t hese cases wi t hout  expl anat i on and 
wi t hout  over r ul i ng t hese cases.    

14 Maj or i t y op. ,  ¶¶53- 54,  c i t i ng Dai ml er Chr ysl er  v.  LI RC,  
2007 WI  15,  ¶¶11,  13,  19,  299 Wi s.  2d 1,  727 N. W. 2d 311.   
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al ways i nt er pr et  t he st at ut e t o det er mi ne t he r easonabl eness of  

t he agency det er mi nat i on. 15   

¶143 I n t he pr esent  case,  t he Tax Appeal s Commi ssi on' s 

i nt er pr et at i on of  t he st at ut e and r ul e gover ni ng comput er  

sof t war e and cust om comput er  sof t war e i s i nconsi st ent  wi t h t he 

l anguage,  t he meani ng,  and t he pur pose of  t he st at ut e and 

admi ni st r at i ve r ul e and i s not  r easonabl e.   The Tax Appeal s 

Commi ssi on' s det er mi nat i on t her ef or e cannot  be ent i t l ed t o any 

def er ence or  wei ght  as t hi s cour t  det er mi nes t he quest i on of  l aw 

pr esent ed.    

¶144 Never t hel ess,  t he maj or i t y opi ni on hi des behi nd t he 

Tax Appeal s Commi ssi on by spendi ng many pages usel essl y,  

conf usi ngl y,  and of t en er r oneousl y di scussi ng whet her  t he 

Depar t ment  of  Revenue' s i nt er pr et at i on of  i t s  own r ul e or  t he 

Tax Appeal s Commi ssi on' s i nt er pr et at i on of  t he Depar t ment ' s r ul e 

shoul d be gi ven some ki nd of  wei ght  as t he cour t  det er mi nes t he 

quest i on of  st at ut or y i nt er pr et at i on pr esent ed. 16  Al l  of  t hi s  

                                                 
15 Raci ne Har l ey- Davi dson,  292 Wi s.  2d 549,  ¶14.    

16 I  do not  r each t he hypot het i cal  i ssue whet her  def er ence 
woul d be due t o t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  
t he admi ni st r at i ve r ul e i f  t he Commi ssi on' s i nt er pr et at i on wer e 
r easonabl e.   I  do,  however ,  di sagr ee wi t h t he maj or i t y opi ni on' s 
di scussi on of  t he i ssue of  def er ence i n t he i nst ant  case.   I  
not e t wo obvi ous er r or s i n t he maj or i t y opi ni on.    
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Fi r st ,  i t  does not  make sense f or  t he maj or i t y opi ni on t o 

concl ude t hat  al t hough t hi s cour t  owes onl y " due wei ght "  
def er ence t o t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  Wi s.  
St at .  § 77. 51,  t he cour t  must  gi ve t he Commi ssi on " cont r ol l i ng 
wei ght "  def er ence i nsof ar  as t he Commi ssi on i nt er pr et s t he 
Depar t ment  of  Revenue' s admi ni st r at i ve r ul e i nt er pr et i ng Wi s.  
St at .  § 77. 51.   See maj or i t y op. ,  ¶53.   How can t he maj or i t y 
opi ni on hol d t hat  t he Commi ssi on' s i nt er pr et at i on of  t he 
Depar t ment ' s i nt er pr et at i on of  Wi s.  St at .  § 77. 51 i s ent i t l ed t o 
a hi gher  l evel  of  def er ence t han t he Commi ssi on' s i nt er pr et at i on 
of  t he st at ut e i t sel f ?   

Second,  t he maj or i t y opi ni on i s i ncor r ect  t o concl ude t hat  
whet her  t he Depar t ment  of  Revenue has acqui esced i n t he 
Commi ssi on' s i nt er pr et at i on of  a st at ut e or  admi ni st r at i ve r ul e 
has " no r el at i onshi p"  t o t hi s  cour t ' s  det er mi nat i on whet her  
def er ence i s due ( and how much def er ence may be due)  t o t he 
Commi ssi on' s i nt er pr et at i on.   See maj or i t y op. ,  ¶71.   Thi s cour t  
has pr evi ousl y r ecogni zed t hat  whet her  an adj udi cat i ve agency' s  
i nt er pr et at i on of  a st at ut e has been embr aced by a l i ne agency 
( t he Depar t ment  of  Revenue i n t he i nst ant  case)  may be r el evant  
t o t he quest i on what  l evel  of  def er ence i s due t o t he 
adj udi cat i ve agency' s i nt er pr et at i on.   See Raci ne Har l ey-
Davi dson,  292 Wi s.  2d 549,  ¶53 ( st at i ng t hat  when t he Di vi s i on 
of  Hear i ngs and Appeal s adj udi cat es di sput es under  cer t ai n 
st at ut es,  t he l evel  of  def er ence owed t o t he Di vi s i on' s deci s i on 
depends upon whet her  t he l i ne agency shar i ng concur r ent  
j ur i sdi ct i on wi t h t he Di v i s i on has adopt ed t he Di vi s i on' s 
deci s i on as i t s own) .  

For  t he st at ut or y pr ovi s i ons r egar di ng t he Depar t ment  of  
Revenue' s power  t o acqui esce or  not  acqui esce i n t he 
Commi ssi on' s i nt er pr et at i on of  a st at ut e,  see Wi s.  St at .  
§ 73. 01( 4) ( e) 1.  and § 73. 015( 2)  ( pr ovi di ng t hat  t he Tax Appeal s  
Commi ssi on' s i nt er pr et at i on of  a st at ut e i s not  bi ndi ng upon t he 
Depar t ment  i n f ut ur e cases when t he Depar t ment  seeks r evi ew of  
t he or der  or  deci s i on of  t he Commi ssi on const r ui ng t he st at ut e) ;  
Wi s.  St at .  § 73. 01( 4) ( e) 2.  ( pr ovi di ng t hat  even when t he 
Depar t ment  does not  seek r evi ew of  t he Commi ssi on' s deci s i on or  
or der ,  t he Depar t ment  may i ssue a " not i ce of  nonacqui escence, "  
t he ef f ect  of  whi ch i s t hat  " al t hough t he deci s i on or  or der  i s  
bi ndi ng on t he par t i es f or  t he i nst ant  case,  t he commi ssi on' s 
concl usi ons of  l aw,  t he r at i onal e and const r uct i on of  st at ut es 
i n t he i nst ant  case ar e not  bi ndi ng upon or  r equi r ed t o be 
f ol l owed by t he depar t ment  of  r evenue i n ot her  cases. " ) .    
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di scussi on i n t he maj or i t y opi ni on i s besi de t he poi nt ,  gi ven 

t hat  t he Commi ssi on' s i nt er pr et at i on i s,  i n any case,  

unr easonabl e and shoul d be gi ven no def er ence at  al l .        

¶145 The maj or i t y opi ni on does not  t ake ser i ousl y i t s dut y 

t o r ender  i t s own i nt er pr et at i on of  t he admi ni st r at i ve r ul e and 

t o scr ut i ni ze t he r easonabl eness of  t he Commi ssi on' s 

i nt er pr et at i on.   Al t hough concedi ng numer ous i mper f ect i ons i n 

t he Tax Appeal s Commi ssi on' s Rul i ng and Or der , 17 t he maj or i t y 

opi ni on does i t s best  t o paper  over ,  or  t o i gnor e,  t he 

Commi ssi on' s obvi ous f ai l ur es t o r emai n f ai t hf ul  t o t he c l ear  

t ext  of  Wi s.  Admi n.  Code § Tax 11. 71( 1) .   The maj or i t y opi ni on 

abandons i t s r esponsi bi l i t y  as t he ul t i mat e aut hor i t y t o deci de 

i ssues of  l aw,  per f unct or i l y  and unper suasi vel y concl udi ng t hat  

t he deci s i on of  t he Tax Appeal s Commi ssi on i s consi st ent  wi t h 

t he admi ni st r at i ve r ul e and i s r easonabl e.  

¶146 Her e' s a snapshot  of  t he Tax Appeal s Commi ssi on' s 

er r oneous r easoni ng ( upon whi ch t he maj or i t y opi ni on er r oneousl y 

                                                                                                                                                             
The I nt er nal  Revenue Ser vi ce s i mi l ar l y may acqui esce or  not  

acqui esce i n dec i s i ons of  t he Uni t ed St at es Tax Cour t .   Susan A.  
Ber son,  Feder al  Tax Li t i gat i on § 1. 01[ 7] ,  at  1- 13 ( 2008) .   I n 
r evi ewi ng deci s i ons of  t he Uni t ed St at es Tax Cour t ,  t he f eder al  
cour t s owe no def er ence t o t he Tax Cour t ' s  i nt er pr et at i on of  t he 
I nt er nal  Revenue Code,  or  t o t he Tax Cour t ' s  i nt er pr et at i ons of  
t he l aw gener al l y.   3 Laur ence F.  Casey,  Feder al  Tax Pr act i ce 
§ 9. 06,  9- 13 t o 9- 14 ( 2007) .    

17 See,  e. g. ,  maj or i t y op. ,  ¶78 ( acknowl edgi ng t hat  a 
por t i on of  t he r ul e' s t ext  conf l i c t s wi t h t he Commi ssi on' s 
appl i cat i on of  t he r ul e) ;  maj or i t y op. ,  ¶85 n. 24 ( " Whi l e t he 
Commi ssi on' s l anguage i s somewhat  per pl exi ng .  .  . " ) ;  maj or i t y 
op. ,  ¶96 ( r ai s i ng a quest i on about  t he Tax Appeal s Commi ssi on' s 
i nt er pr et at i on of  Wi s.  Admi n.  Code Tax § 11. 71( 1) ( e) 7. ) ;  
maj or i t y op. ,  ¶95 ( " Whi l e t he Commi ssi on coul d have used 
di f f er ent  l anguage .  .  . " ) .    



No.   2004AP3239. ssa 
 

9 

r est s) :  The Tax Appeal s Commi ssi on makes t wo cr i t i cal  er r or s i n 

i nt er pr et i ng and appl y i ng Wi s.  Admi n.  Code § Tax 11. 71( 1) .    

¶147 Fi r st ,  and most  i mpor t ant l y,  t he Tax Appeal s 

Commi ssi on ut t er l y di sr egar ds t he admi ni st r at i ve r ul e' s 

def i ni t i on of  nont axabl e " cust om pr ogr ams"  as " ut i l i t y  and 

appl i cat i on sof t war e whi ch accommodat e t he speci al  pr ocessi ng 

needs of  t he cust omer . "   Nowher e i n i t s opi ni on does t he Tax 

Appeal s Commi ssi on appl y t he r ul e' s def i ni t i on t o t he f act s of  

t he pr esent  case.   The Commi ssi on' s opi ni on ef f ect i vel y r epeal s 

t he admi ni st r at i ve r ul e' s c l ear  l anguage set t i ng f or t h t hi s 

def i ni t i on.  

¶148 The R/ 3 Syst em t hat  SAP l eased t o Menasha cl ear l y does 

not  f i t  wi t hi n t he r ul e' s def i ni t i on of  " cust om pr ogr ams. "   

Ever yone agr ees t hat  t he R/ 3 Syst em t hat  Menasha Cor por at i on 

acqui r ed f r om SAP di d not  " accommodat e t he speci al  pr ocessi ng 

needs of "  Menasha.   Ever yone agr ees t hat  t he R/ 3 Syst em i s 

l eased i n unmodi f i ed f or m t o many cust omer s and t hat  t he R/ 3 

Syst em does not  meet  t he speci al  pr ocessi ng needs of  any 

par t i cul ar  cust omer .   The Tax Appeal s Commi ssi on and t he 

maj or i t y opi ni on coul d not  possi bl y have r eached a cont r ar y 

concl usi on i f  t hey had honor ed t he t ext  of  t he admi ni st r at i ve 

r ul e def i ni ng " cust om pr ogr ams. "           

¶149 Second,  t he Tax Appeal s Commi ssi on mi sconst r ues t he 

admi ni st r at i ve r ul e' s def i ni t i on of  t axabl e " pr ewr i t t en 

pr ogr ams, "  addi ng wor ds and i deas t o t he pl ai n l anguage of  t he 

r ul e t hat  cannot  be f ound i n t he r ul e' s t ext .   Pr ewr i t t en 

pr ogr ams ar e def i ned i n r el evant  par t  as 

" pr ogr ams .  .  .  exi st i ng f or  gener al  use. "    The Commi ssi on 
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er r oneousl y conver t s t he wor ds " exi st i ng f or  gener al  use"  i n t he 

admi ni st r at i ve r ul e t o r ead " r eady f or  use of f  t he shel f  wi t hout  

any modi f i cat i on. "      

¶150 The essence of  t he Tax Appeal s Commi ssi on' s deci s i on 

i s t hat  because Menasha Cor por at i on had t o cust omi ze t he R/ 3 

Syst em af t er  t he Cor por at i on acqui r ed i t ,  t he R/ 3 Syst em i s a 

cust om comput er  pr ogr am,  not  a pr ewr i t t en pr ogr am exi st i ng f or  

gener al  use.   Accor di ng t o t he Tax Appeal s Commi ssi on,  t he 

di st i nct i on bet ween cust om comput er  pr ogr ams and pr ewr i t t en 

pr ogr ams hi nges on t he amount  of  ef f or t  necessar y t o get  t he 

sof t war e oper at i onal  f or  a par t i cul ar  cust omer ' s needs.   The 

Commi ssi on concl udes t hat  t he R/ 3 Syst em does not  " exi st  f or  

gener al  use, "  because i t  i s ,  i n t he Commi ssi on' s v i ew,  " usef ul  

onl y af t er  a s i gni f i cant  i nvest ment  of  r esour ces i n pl anni ng,  

t est i ng,  t r ai ni ng,  enhancement ,  and mai nt enance .  .  .  . " 18  

¶151 The pl ai n l anguage of  t he admi ni st r at i ve r ul e does not  

suppor t  t he Tax Appeal s Commi ssi on' s i nt er pr et at i on.   The 

admi ni st r at i ve r ul e does not  def i ne a pr ewr i t t en pr ogr am as one 

t hat  r equi r es no addi t i onal  i nvest ment  f r om t he cust omer  af t er  

i t s  acqui s i t i on.   The r ul e r equi r es onl y t hat  a pr ewr i t t en 

pr ogr am i s " pr epar ed,  hel d or  exi st i ng f or  gener al  use, "  not  

t hat  t he pr ogr am i s r eady f or  use r i ght  of f  t he shel f  wi t hout  

any modi f i cat i on.   The phr ase " f or  gener al  use"  does not  i ncl ude 

any ment i on of  t he amount  of  t i me necessar y t o get  t he pr ogr am 

up and r unni ng f or  t he i ndi v i dual  cust omer .   

                                                 
18 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  

32, 856 ( WTAC 2003) .  
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¶152 Nor  does t he f act  t hat  t he R/ 3 Syst em i s not  r eady f or  

use of f  t he shel f  wi t hout  any modi f i cat i on mean t hat  t he pr ogr am 

i s not  of  use or  usef ul  i n t he unmodi f i ed st at e i n whi ch SAP 

l eases t he pr ogr am t o i t s cust omer s.   Of  cour se t he unmodi f i ed 

R/ 3 Syst em i s used and i s usef ul .   The R/ 3 Syst em i s used and 

usef ul  as,  i n t he Tax Appeal s Commi ssi on' s own wor ds,  " a 

r udi ment ar y busi ness and account i ng comput er  sof t war e 

syst em[ . ] " 19  SAP' s cust omer s use t hi s r udi ment ar y busi ness and 

account i ng comput er  sof t war e syst em t o advance t hei r  abi l i t i es 

t o bui l d t he busi ness and account i ng pr ogr ams t hat  wi l l  meet  

t hei r  own par t i cul ar  needs.   SAP' s cust omer s do not ,  as t he 

Commi ssi on i mpl i es,  pay mi l l i ons of  dol l ar s t o acqui r e somet hi ng 

t hat  has no use.      

¶153 When t he admi ni st r at i ve r ul e' s def i ni t i on of  

" pr ewr i t t en pr ogr am"  i s appl i ed as wr i t t en,  not  as r ewr i t t en by 

t he Tax Appeal s  Commi ssi on and t he maj or i t y opi ni on,  t he R/ 3 

Syst em t hat  SAP l eased t o Menasha cl ear l y f i t s  wi t hi n t he 

def i ni t i on of  " pr ewr i t t en pr ogr am. "   The R/ 3 Syst em i s an 

exi st i ng pr ogr am t hat  Menasha Cor por at i on acqui r ed i n unmodi f i ed 

f or m,  not  a pr ogr am t hat  SAP cr eat ed or  modi f i ed at  Menasha 

Cor por at i on' s r equest .   The R/ 3 i s sui t abl e f or  gener al  use;  i t  

i s  used by many cust omer s ot her  t han Menasha Cor por at i on.   The 

pr ogr am t hus i s a pr ewr i t t en pr ogr am " exi st i ng f or  gener al  use 

nor mal l y f or  mor e t han one cust omer . "    

¶154 I n sum,  t he Tax Appeal s Commi ssi on i gnor es t he 

admi ni st r at i ve r ul e' s def i ni t i on of  " cust om pr ogr ams"  and 

                                                 
19 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  

32, 843 ( WTAC 2003) .  
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r ewr i t es t he r ul e' s def i ni t i on of  " pr ewr i t t en pr ogr ams. "   The 

maj or i t y opi ni on ser i ousl y er r s i n adopt i ng t he Commi ssi on' s 

i nt er pr et at i on as i t s own,  when t he Commi ssi on' s i nt er pr et at i on 

i s so pl ai nl y i nconsi st ent  wi t h t he r ul e' s l anguage,  meani ng,  

and pur pose.    

¶155 Thi s cour t  shoul d,  i n my opi ni on,  f ol l ow t he excel l ent  

memor andum deci s i on of  Judge St even Eber t  of  t he Dane Count y 

Ci r cui t  Cour t ,  whi ch r ever sed t he deepl y f l awed deci s i on of  t he 

Tax Appeal s Commi ssi on.      

¶156 I  shal l  f i r st  set  f or t h t he undi sput ed f act s,  t hen t he 

appl i cabl e admi ni st r at i ve r ul e,  and f i nal l y I  shal l  appl y t he 

st at ut e and r ul e t o t hese undi sput ed f act s i n gr eat er  det ai l  

t han pr esent ed i n t he snapshot s above.  

I  

¶157 SAP l eased i t s  R/ 3 sof t war e t o Menasha Cor por at i on f or  

a l i cense f ee of  appr oxi mat el y $5. 3 mi l l i on. 20  SAP' s l ease of  

                                                 
20 See maj or i t y op. ,  ¶20;  Menasha Cor p.  v.  DOR,  Wi s.  Tax 

Rpt r .  ( CCH)  400- 719,  at  32, 845,  32, 847 ( WTAC 2003) .   

I n 1995,  Menasha Cor por at i on agr eed t o l ease t he R/ 3 
sof t war e f r om SAP f or  appr oxi mat el y $5. 2 mi l l i on dol l ar s.   I n 
1997,  Menasha Cor por at i on t hen made an addi t i onal  payment  of  
$100, 000 i n l i censi ng f ees t o SAP,  br i ngi ng t he t ot al  sum t hat  
Menasha Cor por at i on pai d f or  t he l ease of  SAP' s R/ 3 sof t war e t o 
appr oxi mat el y $5. 3 mi l l i on.    

The r ecor d does not  make cl ear  what  Menasha Cor por at i on 
r ecei ved i n consi der at i on f or  t he addi t i onal  $100, 000 i n 
l i censi ng f ees t hat  i t  pai d t o SAP i n 1997.   The par t i es do not  
seem t o di st i ngui sh bet ween Menasha Cor por at i on' s i ni t i al  
payment  of  $5. 2 mi l l i on and i t s subsequent  payment  of  $100, 000.   
Thus,  I  assume f or  pur poses of  t hi s opi ni on t hat  t he addi t i onal  
payment  of  $100, 000 was,  l i ke t he i ni t i al  payment  of  $5. 2 
mi l l i on,  f or  t he l ease of  t he R/ 3 sof t war e.  
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i t s R/ 3 sof t war e t o Menasha Cor por at i on was r out i ne i n nat ur e 

and si mi l ar  t o t he c i r cumst ances of  i t s  R/ 3 sal es t o i t s ot her  

cust omer s. 21  

¶158 The R/ 3 Syst em i s a sof t war e pr oduct  t hat  SAP l eases 

i n unmodi f i ed f or m t o many cust omer s. 22  SAP' s l eases of  R/ 3 

Syst em sof t war e ar e sal es of  " of f - t he- shel f "  st andar di zed 

sof t war e;  t he pr ogr am i s wr i t t en bef or e t he sal e and i s sol d t o 

                                                                                                                                                             
SAP' s t r ansact i on wi t h Menasha Cor por at i on i s denomi nat ed a 

" l i cense"  agr eement ,  not  a " l ease"  agr eement .   However ,  t he t er m 
" l ease, "  as i t  i s  def i ned f or  pur poses of  Wi s.  St at .  §§ 77. 51-
. 66,  " i ncl udes r ent al ,  hi r e and l i cense. "   Wi s.  St at .  
§ 77. 51( 7) .   Thus,  f or  pur poses of  t hi s opi ni on,  I  make no 
di st i nct i on bet ween an agr eement  t o " l ease"  and an agr eement  t o 
" l i cense. "   Sof t war e l i cense agr eement s ar e al so or di nar i l y  
r ef er r ed t o as " sal es. "   See Uni t ed St at es v.  Or acl e Cor p. ,  331 
F.  Supp.  2d 1098,  1101 ( N. D.  Ca.  2004)  ( " These copyr i ght ed 
sof t war e pr ogr ams ar e l i censed ( ' sol d'  i s  t he t er m appl i ed t o 
t hese l i cense t r ansact i ons)  .  .  .  . " ) .    

21 See Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  
at  32, 845 ( WTAC 2003) .      

22 See Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  
at  32, 847- 32, 848 ( WTAC 2003) .   See al so Campbel l - Kel l y,  supr a 
not e 9,  at  196- 97.    

Pr of essor  Campbel l - Kel l y expl ai ns t hat  al t hough SAP once 
oper at ed " as a 50- per son cust om pr ogr ammi ng out f i t  r at her  t han a 
sof t war e pr oduct s f i r m, "  SAP' s " swi t ch t o a sof t war e pr oduct s 
f i r m came i n 1978, "  when " SAP deci ded t o r ewr i t e i t s sof t war e as  
R/ 2 [ a pr edecessor  of  R/ 3] ,  wi t h t he medi um- t er m ai m of  t ur ni ng 
i t  i nt o a pr oduct . "   Campbel l - Kel l y,  supr a not e 9,  at  193.    

Pr of essor  Campbel l - Kel l y ' s hi st or y of  t he sof t war e i ndust r y 
i s accept ed as an aut hor i t at i ve t ext .   The Uni t ed St at es 
Di st r i ct  Cour t  f or  t he Nor t her n Di st r i ct  of  Cal i f or ni a r el i ed 
upon Pr of essor  Campbel l - Kel l y ' s book when deci di ng t he much-
publ i c i zed case about  Or acl e Cor por at i on' s ef f or t s t o acqui r e 
t he st ock of  Peopl eSof t ,  I nc.   See Uni t ed St at es v.  Or acl e 
Cor p. ,  331 F.  Supp.  2d 1098,  1101,  1004 ( N. D.  Ca.  2004) .  
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a wi de var i et y of  cust omer s. 23  SAP does not  modi f y t he exi st i ng 

sof t war e modul es bef or e shi pment  t o cust omer s. 24  SAP and Menasha 

Cor por at i on' s agr eement  made no pr ovi s i on f or  cust omi zat i on of  

t he R/ 3 Syst em sof t war e by SAP. 25  The cust omer  must  i mpl ement  

t he R/ 3 Syst em on i t s own or  hi r e SAP consul t ant s or  SAP 

appr oved i ndependent  consul t ant s. 26  SAP keeps t he l ease  

agr eement  separ at e f r om any agr eement  r el at i ng t o consul t i ng and 

mai nt enance ser vi ces. 27  

¶159 I n ot her  wor ds,  t he R/ 3 Syst em i s not  desi gned 

speci f i cal l y f or  any cust omer .   SAP i t sel f  agr eed i n a Wi sconsi n 

Depar t ment  of  Revenue audi t  t hat  R/ 3 i s subj ect  t o Wi sconsi n 

sal es t ax as " of f - t he–shel f "  st andar di zed sof t war e wr i t t en 

bef or e t he t i me of  t he sal e and i nt ended t o be sol d t o a wi de 

var i et y of  cust omer s. 28  Accor di ng t o t he Tax Appeal s Commi ssi on,  

                                                 
23 See Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  

at  32, 845 ( WTAC 2003) .  

24 See Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  
at  32, 845 ( WTAC 2003) .  

25 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 845 ( WTAC 2003) .  

26 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 848 ( WTAC 2003) .  

27 I d.   

SAP' s busi ness pr act i ce i s t o di st i ngui sh bet ween and t o 
separ at e t he sal e of  i t s  R/ 3 sof t war e and any sal e of  consul t i ng 
ser vi ces t o i t s cust omer s.   Thus SAP keeps i t s l i censi ng 
agr eement  separ at e f r om any agr eement  f or  consul t i ng ser vi ces.   
The l i censi ng agr eement  di d not  obl i gat e SAP t o modi f y t he 
sof t war e t o sui t  Menasha Cor por at i on' s par t i cul ar  wor k 
envi r onment  as par t  of  t he 1995 l i cense t r ansact i on.   

28 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 847 ( WTAC 2003) .  
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SAP admi t t ed t hat  t he R/ 3 Syst em i s pr ewr i t t en and pai d t he 

Depar t ment  of  Revenue mor e t han $1. 9 mi l l i on i n t ax and i nt er est  

f or  sal es t o Wi sconsi n cust omer s;  SAP f ur t her  agr eed t o col l ect  

sal es and use t axes t her eaf t er . 29        

¶160 The R/ 3 Syst em i s an exampl e of  Ent er pr i se Resour ce 

Pl anni ng ( ERP)  sof t war e,  t hat  i s ,  " gener al i zed,  i nt egr at ed 

sof t war e t hat  [ can]  be cust omi zed f or  v i r t ual l y any l ar ge 

busi ness. " 30  The R/ 3 Syst em cont ai ns a basi c busi ness and 

account i ng syst em t hat  di d not  meet  Menasha Cor por at i on' s ( or  

any ent i t y ' s)  par t i cul ar  needs f or  a busi ness and account i ng 

sof t war e syst em. 31  SAP mar ket s t he R/ 3 Syst em not  as sof t war e 

t hat  i s cust omi zed t o t he needs of  SAP' s cust omer s but  r at her  as 

sof t war e t hat  i s cust omi zabl e t o t he cust omer ' s needs.    

¶161 Li ke SAP' s ot her  cust omer s,  Menasha Cor por at i on 

acqui r ed t he R/ 3 Syst em f r om SAP t o cust omi ze i t  t o meet  Menasha 

Cor por at i on' s needs. 32  Af t er  l i censi ng t he R/ 3 Syst em f r om SAP,  

Menasha Cor por at i on expended a l ar ge sum of  money over  seven 

year s t o cust omi ze t he sof t war e t o f i t  i t s  busi ness needs.   Al l  

t ol d,  Menasha Cor por at i on pai d appr oxi mat el y $16, 275, 000 i n 

consul t i ng f ees f or  t he pur pose of  cust omi zi ng t he R/ 3 sof t war e:  

$13 mi l l i on t o I CS Del oi t t e ( an SAP " l ogo par t ner "  t hat  Menasha 

Cor por at i on el ect ed t o hi r e) ;  $2. 5 mi l l i on t o SAP;  and $775, 000 

                                                 
29 I d.  at  32, 848.    

30 Campbel l - Kel l y,  supr a not e 9,  at  172.    

31 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 843 ( WTAC 2003) .   

32 Campbel l - Kel l y,  supr a not e 9,  at  172.    
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t o consul t ant s associ at ed wi t h nei t her  I CS Del oi t t e nor  SAP. 33  

SAP was one of  at  l east  f i ve di f f er ent  gr oups of  per sonnel  

i nvol ved i n t he i mpl ement at i on t eam t hat  modi f i ed R/ 3 t o meet  

Menasha Cor por at i on' s needs.   

¶162 The Depar t ment  of  Revenue i mposed $265, 093 i n sal es or  

use t axes on t he $5. 3 mi l l i on t hat  Menasha Cor por at i on pai d t o 

SAP f or  t he l ease of  t he R/ 3 sof t war e. 34  I t  i s  t hi s t ax t hat  i s 

at  i ssue i n t he pr esent  case. 35  Menasha Cor por at i on' s r ef und 

                                                 
33 See maj or i t y op. ,  ¶22;  Menasha Cor p.  v.  DOR,  Wi s.  Tax 

Rpt r .  ( CCH)  400- 719,  at  32, 847 ( WTAC 2003) .     

34 $265, 093 i s appr oxi mat el y 5% of  $5. 3 mi l l i on.      

Bot h Menasha Cor por at i on and t he Tax Appeal s Commi ssi on ar e 
not  consi st ent  i n r ef er r i ng t o t he t axes at  i ssue as " sal es"  
t axes or  " use"  t axes.   The Tax Appeal s Commi ssi on var i ousl y 
char act er i zes Menasha Cor por at i on' s c l ai m as one f or  t he r ef und 
of  " use t ax"  payment s,  " sal es t ax"  payment s,  and " sal es and use 
t ax"  payment s.   Menasha Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400-
719,  at  32, 843,  32, 848,  32, 857 ( WTAC 2003) .   

The r et ai l  sal es t ax or di nar i l y  i s  i mposed on t he r et ai l er ,  
i n t hi s case SAP.   Wi s.  St at .  § 77. 52( 1) .   However ,  Menasha 
Cor por at i on appar ent l y cont r act ed wi t h SAP t o pay any r et ai l  
sal es t ax ar i s i ng f r om SAP and Menasha Cor por at i on' s l ease 
agr eement  f or  t he R/ 3 sof t war e.   See maj or i t y op. ,  ¶30;  Menasha 
Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  32, 848 ( WTAC 
2003) .  

35 Menasha Cor por at i on i ni t i al l y  sought  a r ef und of  
$342, 614. 45.   Maj or i t y op. ,  ¶24;  Menasha Cor p.  v.  DOR,  Wi s.  Tax 
Rpt r .  ( CCH)  400- 719,  at  32, 843 ( WTAC 2003) .   However ,  t he 
$342, 614. 45 f i gur e r epr esent ed not  onl y t he $265, 093 t hat  
Menasha Cor por at i on pai d i n sal es or  use t axes on t he l ease 
t r ansact i on but  al so an addi t i onal  $77, 521 i n t ax payment s on 
$1, 550, 424 t hat  Menasha Cor por at i on pai d t o SAP f or  mai nt enance 
of  t he R/ 3 sof t war e.   These f act s ar e set  f or t h i n t he pet i t i on 
f or  r evi ew ( and i t s appendi ces)  t hat  Menasha Cor por at i on f i l ed 
wi t h t he Tax Appeal s Commi ssi on.  
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c l ai m per t ai ns sol el y t o t he $265, 093 i n sal es or  use t ax 

payment s ar i s i ng f r om Menasha Cor por at i on and SAP' s $5. 3 mi l l i on 

t r ansact i on f or  t he acqui s i t i on of  SAP' s R/ 3 sof t war e.   The 

pr esent  case has not hi ng t o do wi t h t he nont axabl e $16, 275, 000 

i n consul t i ng f ees t hat  Menasha Cor por at i on pai d i n var i ous 

t r ansact i ons over  t he cour se of  seven year s f or  t he pur pose of  

cust omi zi ng t he R/ 3 sof t war e.     

¶163 Those ar e t he undi sput ed f act s.   I  t ur n t o t he l aw and 

i t s appl i cat i on t o t he undi sput ed f act s.  

I I  

¶164 The Depar t ment  of  Revenue pr omul gat ed Wi s.  Admi n.  Code 

§ Tax 11. 71 under  i t s r ul e maki ng aut hor i t y. 36  Sect i on 11. 71,  

ent i t l ed " Comput er  i ndust r y, "  r est at es ( among ot her  mat t er s)  

Wi s.  St at .  § 77. 51( 20)  t o pr ovi de t hat  t he r ecei pt s of  t he 

r et ai l  l ease of  " comput er  pr ogr ams,  except  cust om pr ogr ams, "  ar e 

t axabl e37 and def i nes t er ms r el evant  t o t axat i on of  t he comput er  

i ndust r y.   Li ke t he Tax Appeal s Commi ssi on and t he maj or i t y 

                                                                                                                                                             
The $77, 521 i n t ax payment s ar i s i ng f r om Menasha 

Cor por at i on and SAP' s t r ansact i ons f or  mai nt enance of  t he R/ 3 
sof t war e i s no l onger  at  i ssue.   The par t i es set t l ed t hei r  
di sput e about  Menasha Cor por at i on' s l i abi l i t y  f or  t hese t axes 
whi l e pr oceedi ng bef or e t he Tax Appeal s Commi ssi on.   See Menasha 
Cor p.  v.  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  32, 848 ( WTAC 
2003) .   Under  t he par t i es '  set t l ement  agr eement ,  Menasha 
Cor por at i on r ecei ved a par t i al  r ef und of  $38, 760.    

36 Wi sconsi n St at .  § 277. 11( 2)  and ( 2) ( a)  aut hor i ze an 
agency such as t he Depar t ment  of  Revenue t o " pr omul gat e r ul es 
i nt er pr et i ng t he pr ovi s i ons of  any st at ut e enf or ced or  
admi ni st er ed by i t ,  i f  t he agency consi der s i t  necessar y t o 
ef f ect uat e t he pur poses of  t he st at ut e .  .  .  . "  

37 Wi s.  Admi n.  Code § Tax 11. 71( 2) .  
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opi ni on,  I  l ook t o t he admi ni st r at i ve r ul e t o answer  t he l egal  

quest i on posed i n t he pr esent  case.    

¶165 Sect i on 11. 71( 1) ( e) ,  ( k)  and ( m)  of  t he Wi sconsi n 

Admi ni st r at i ve Code ( Tax)  def i nes t he wor ds " cust om pr ogr am"  as 

used i n § Tax 11. 71 ( and t hus Wi s.  St at .  § 77. 51( 20) )  as 

f ol l ows:    

( e)  " Cust om pr ogr ams"  mean ut i l i t y  and appl i cat i on 
sof t war e whi ch accommodat e t he speci al  pr ocessi ng 
needs of  t he cust omer .  The det er mi nat i on of  whet her  a 
pr ogr am i s a cust om pr ogr am shal l  be based upon al l  
t he f act s and ci r cumst ances,  i ncl udi ng t he f ol l owi ng:  

1.  The ext ent  t o whi ch t he vendor  or  i ndependent  
consul t ant  engages i n s i gni f i cant  pr esal e consul t at i on 
and anal ysi s of  t he user ' s r equi r ement s and syst em.  

2.  Whet her  t he pr ogr am i s l oaded i nt o t he cust omer ' s 
comput er  by t he vendor  and t he ext ent  t o whi ch t he 
i nst al l ed pr ogr am must  be t est ed agai nst  t he pr ogr am' s 
speci f i cat i ons.  

3.  The ext ent  t o whi ch t he use of  t he sof t war e 
r equi r es subst ant i al  t r ai ni ng of  t he cust omer ' s 
per sonnel  and subst ant i al  wr i t t en document at i on.  

4.  The ext ent  t o whi ch t he enhancement  and mai nt enance 
suppor t  by t he vendor  i s needed f or  cont i nued 
usef ul ness.  

5.  Ther e i s a r ebut t abl e pr esumpt i on t hat  any pr ogr am 
wi t h a cost  of  $10, 000 or  l ess i s not  a cust om 
pr ogr am.  

6.  Cust om pr ogr ams do not  i ncl ude basi c oper at i onal  
pr ogr ams or  pr ewr i t t en pr ogr ams .  

7.  I f  an exi st i ng pr ogr am i s sel ect ed f or  
modi f i cat i on,  t her e must  be a s i gni f i cant  modi f i cat i on 
of  t hat  pr ogr am by t he vendor  so t hat  i t  may be used 
i n t he cust omer ' s speci f i c  har dwar e and sof t war e 
envi r onment .  

.  .  .  .  
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( k)  " Pr ewr i t t en pr ogr ams" ,  of t en r ef er r ed t o as 
" canned pr ogr ams" ,  means pr ogr ams pr epar ed,  hel d or  
exi st i ng f or  gener al  use nor mal l y f or  mor e t han one 
cust omer ,  i ncl udi ng pr ogr ams devel oped f or  i n- house 
use or  cust om pr ogr am use whi ch ar e subsequent l y hel d 
or  of f er ed f or  sal e or  l ease.  

.  .  .  .  

( m)  .  .  .  For  pur poses of  t hi s sect i on a pr ogr am i s 
ei t her  a pr ewr i t t en or  cust om pr ogr am. 38  

¶166 When I  appl y t he admi ni st r at i ve r ul e t o t he undi sput ed 

f act s,  i t  i s  c l ear  t hat  t he R/ 3 Syst em i s excl uded f r om bei ng a 

cust om comput er  pr ogr am under  t he ver y f i r st  sent ence of  t he 

r ul e.   

¶167 The f i r st  sent ence of  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  def i nes t he t er m " cust om pr ogr ams"  t o " mean ut i l i t y  

and appl i cat i on sof t war e whi ch accommodat e t he speci al  

pr ocessi ng needs of  t he cust omer . "   The Tax Appeal s Commi ssi on 

r ecogni zes t hat  t he admi ni st r at i ve r ul e' s f i r st  sent ence def i nes 

t he t er m " cust om pr ogr ams. "   Quot i ng di r ect l y f r om t he r ul e' s 

f i r st  sent ence,  t he Commi ssi on st at es t hat  " [ s] ect i on TAX 

11. 71( 1) ( e) ( i nt r o)  def i nes  cust om pr ogr ams ' as ut i l i t y  and 

appl i cat i on sof t war e whi ch accommodat e t he speci al  pr ocessi ng 

needs of  t he cust omer . ' " 39  The Tax Appeal s Commi ssi on i s 

                                                 
38 Wi sconsi n Admi n.  Code ch.  Tax 11,  i ncl udi ng § Tax 

11. 71( 1) ,  i s  appl i cabl e t o t he st at e sal es and use t axes i mposed 
under  Wi s.  St at .  §§ 77. 51- . 66.   See Wi s.  Admi n.  Code § Tax 
11. 001( 1) .  

39 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 854 ( WTAC 2003)  ( emphasi s added) .  
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obvi ousl y cor r ect  t hat  t he admi ni st r at i ve r ul e' s f i r st  sent ence 

def i nes " cust om pr ogr ams. "   The f i r st  sent ence begi ns,  " ' Cust om 

pr ogr ams'  mean .  .  .  . "  ( emphasi s added) .   The ver b " mean"  

denot es def i ni t i on. 40   

¶168 Al t hough cl ai mi ng t o def er  as a gener al  mat t er  t o t he 

Tax Appeal s Commi ssi on' s i nt er pr et at i on of  t he admi ni st r at i ve 

r ul e,  t he concur r ence appar ent l y does not  def er  t o t he 

Commi ssi on' s concl usi on t hat  t he r ul e' s f i r st  sent ence def i nes 

" cust om pr ogr ams. " 41  The concur r ence al so does not  expl ai n what  

t he r ul e' s f i r st  sent ence means,  or  what  f unct i on i t  ser ves,  i f  

i t  does not  def i ne " cust om pr ogr ams. "       

¶169 Ever yone agr ees t hat  t he R/ 3 Syst em t hat  Menasha 

Cor por at i on acqui r ed f r om SAP di d not  " accommodat e t he speci al  

pr ocessi ng needs of "  Menasha Cor por at i on. 42  Sof t war e t hat  i s 

l eased i n unmodi f i ed f or m t o many cust omer s and t hat  does not  

                                                                                                                                                             
The Commi ssi on r ef er s t o " Sect i on TAX 11. 71( 1) ( e) ( i nt r o) . "   

I n l egi s l at i ve par l ance,  an i nt r oduct i on i s " an unnumber ed 
subuni t  of  a sect i on,  subsect i on,  par agr aph,  or  subdi v i s i on of  
t he st at ut es wi t h a col on at  t he end f ol l owed by a l i s t  of  t wo 
or  mor e i t ems i n number ed subuni t s. "   Wi sconsi n Bi l l  Dr af t i ng 
Manual  2007- 2008,  § 1. 001( 20)  at  9.   Accor di ngl y,  t he 
Commi ssi on' s r ef er ence t o " Sect i on TAX 11. 71( 1) ( e) ( i nt r o) "  i s  t o 
al l  t he t ext  i n Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  pr ecedi ng t he 
r ul e' s col on and number ed subuni t s.           

40 See Wi sconsi n Bi l l  Dr af t i ng Manual  2007- 2008,  
§ 2. 01( 1) ( i )  at  39 ( " I n a def i ni t i on do not  use ' means and 
i ncl udes. '   ' Means'  i s  compl et e and ' i ncl udes '  i s  par t i al .   
Usi ng ' i ncl udes'  al l ows a cour t  or  admi ni st er i ng agency t o adopt  
addi t i onal  meani ngs;  usi ng ' means'  r est r i ct s t hem t o r easonabl e 
const r uct i ons of  your  wor di ng. " )  ( emphasi s added) .     

41 See concur r i ng op. ,  ¶¶115- 116.     

42 As t he maj or i t y opi ni on acknowl edges,  t he R/ 3 Syst em " di d 
not  pr ovi de adequat e pr ocessi ng f or  Menasha. "   Maj or i t y op. ,  
¶16.    
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pr ovi de adequat e pr ocessi ng f or  any par t i cul ar  cust omer  

obvi ousl y does not  accommodat e t he cust omer ' s speci al  pr ocessi ng 

needs.   I ndeed Menasha Cor por at i on had t o expend mor e t han $16 

mi l l i on over  seven year s t o f i t  t he R/ 3 Syst em t o Menasha' s 

speci al  pr ocessi ng needs.   

¶170 The Tax Appeal s Commi ssi on compl et el y di sr egar ds t he 

admi ni st r at i ve r ul e' s f i r st  sent ence def i ni ng " cust om pr ogr ams. "   

I n i t s opi ni on,  t he Commi ssi on nei t her  acknowl edges nor  expl ai ns 

i t s f ai l ur e t o appl y t he def i ni t i on set  f or t h i n t he r ul e.   I t  

appear s t hat  t he Commi ssi on' s er r or  was i nadver t ent ,  not  t he 

r esul t  of  a consci ous det er mi nat i on t hat  t he admi ni st r at i ve 

r ul e' s def i ni t i on of  " cust om pr ogr ams"  somehow i s not  

cont r ol l i ng i n t he i nst ant  case.   The Commi ssi on j ust  seems t o 

have f or got t en t hat  t he def i ni t i on i s t her e.  

¶171 The maj or i t y,  however ,  cer t ai nl y i s awar e t hat  t he 

def i ni t i on i s t her e.   The Depar t ment  of  Revenue ar gues t o t hi s 

cour t  t hat  t he r ul e' s f i r st  sent ence def i ni ng " cust om pr ogr ams"  

must  be appl i ed i n deci di ng t he i nst ant  case.    

¶172 The Depar t ment  of  Revenue,  f or  exampl e,  st at es i n a 

br i ef  t o t hi s cour t  ( usi ng t he wor ds of  t he r ul e' s f i r st  

sent ence)  t hat  t he out come i n t he pr esent  case depends upon 

" whet her  t he sof t war e sol d under  t he sal es t r ansact i on wi t h t he 

sel l er  accommodat es t he speci al  pr ocessi ng needs of  t he 

cust omer  .  .  .  . " 43  I n t he same br i ef ,  t he Depar t ment  f ur t her  

ar gues t hat  " [ a] s pur chased by Menasha under  i t s  sof t war e sal es 

                                                 
43 Br i ef  and Suppl ement al  Appendi x of  Pet i t i oner  Wi sconsi n 

Depar t ment  of  Revenue i n Response t o Non- Par t y Br i ef  of  
Wi sconsi n Manuf act ur er s & Commer ce at  11.     
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cont r act  wi t h SAP,  R/ 3 was not  ' cust om'  because i t  di d not  

' accommodat e t he speci al  pr ocessi ng needs of  t he cust omer '  as 

r equi r ed by subsect i on ( e)  of  DOR' s r ul e. " 44  Agai n t he 

Depar t ment  r el i es on t he f i r st  sent ence.       

¶173 Dur i ng or al  ar gument  t o t hi s cour t ,  t he Depar t ment  of  

Revenue agai n st at ed i t s posi t i on t hat  t he cour t  must  appl y t he 

admi ni st r at i ve r ul e' s f i r st  sent ence def i ni ng " cust om pr ogr ams"  

i n det er mi ni ng whet her  t he R/ 3 Syst em i s a " cust om"  pr ogr am f or  

pur poses of  t he r ul e.   Counsel  f or  t he Depar t ment  of  Revenue 

made t he f ol l owi ng st at ement  t o t hi s cour t :   

[ T] he r ul e says t hat  " cust om sof t war e"  i s sof t war e 
t hat  accommodat es t he speci f i c  pr ocessi ng needs of  t he 
cust omer .   The R/ 3 modul es .  .  .  as pur chased by 
Menasha ar e not  " cust om sof t war e"  wi t hi n t hat  
def i ni t i on because as pur chased t he modul es di d not  
accommodat e t he speci f i c  pr ocessi ng needs of  Menasha.   
Menasha hi r ed I CS so t o cust omi ze t he sof t war e so t hat  
i t  woul d accommodat e Menasha' s speci f i c  pr ocessi ng 
needs.  .  .  .  

When asked wher e i n t he r ul e counsel  f ound t hi s def i ni t i on of  

" cust om sof t war e, "  counsel  r ef er r ed t he cour t  t o t he f i r st  

sent ence of  t he r ul e.     

¶174 Al t hough t he maj or i t y i s awar e t hat  Wi s.  Admi n.  Code § 

11. 71( 1) ( e)  def i nes t he t er m " cust om pr ogr ams"  i n i t s f i r st  

sent ence,  and al t hough t he maj or i t y i s al so awar e t hat  t he 

Depar t ment  of  Revenue r el i es upon t he def i ni t i on set  f or t h i n 

t he f i r st  sent ence,  t he maj or i t y opi ni on does not  appl y t he 

r ul e' s def i ni t i on of  " cust om pr ogr ams" ;  does not  expl ai n why i t  

does not  appl y t he r ul e' s def i ni t i on of  " cust om pr ogr ams" ;  and 

                                                 
44 I d.  at  12.      
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does not  acknowl edge t he Depar t ment ' s ar gument  t hat  t he r ul e' s  

def i ni t i on of  " cust om pr ogr ams"  shoul d be appl i ed.    

¶175 I nst ead of  appl y i ng t he def i ni t i on as wr i t t en,  t he 

maj or i t y opi ni on r el i es excl usi vel y upon t he r ul e' s second 

sent ence,  whi ch st at es t hat  t he det er mi nat i on of  whet her  a 

pr ogr am i s " cust om"  shal l  be based on al l  t he f act s and 

ci r cumst ances.   The maj or i t y opi ni on deci des t he pr esent  case 

si mpl y by " wei ghi ng"  t he r el evant  f act s and ci r cumst ances,  as i f  

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  di d not  def i ne " cust om 

pr ogr ams"  but  i nst ead mer el y set  f or t h some sor t  of  amor phous 

bal anci ng t est  wi t h no bot t om l i ne.   The maj or i t y opi ni on 

concl udes t hat  t he f act s and ci r cumst ances " wei gh i n f avor "  of  

hol di ng t hat  t he R/ 3 Syst em t hat  SAP l eased t o Menasha 

Cor por at i on i s a cust om pr ogr am.   The maj or i t y opi ni on nowher e 

det er mi nes whet her  t he f act s and ci r cumst ances show t hat  t he R/ 3 

Syst em f i t s wi t hi n t he r ul e' s def i ni t i on st at i ng t hat  " ' [ c ] ust om 

pr ogr ams'  mean ut i l i t y  and appl i cat i on sof t war e whi ch 

accommodat e t he speci al  pr ocessi ng needs of  t he cust omer . "  

¶176 The Tax Appeal s  Commi ssi on and t he maj or i t y opi ni on 

cl ear l y er r  i n di sr egar di ng t he admi ni st r at i ve r ul e' s f i r st  

sent ence def i ni ng " cust om pr ogr ams"  and i n r el yi ng excl usi vel y 

on t he r ul e' s second sent ence st at i ng t hat  t he det er mi nat i on 

whet her  a pr ogr am i s cust om shal l  be based on al l  t he f act s and 

ci r cumst ances.   The r ul e' s second sent ence suppor t s r at her  t han 

di spl aces t he def i ni t i on set  f or t h i n t he f i r st  sent ence,  

i nst r uct i ng t he cour t  what  f act or s t o consi der  when det er mi ni ng 

whet her  a pr ogr am accommodat es t he speci al  pr ocessi ng needs of  

t he cust omer .    
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¶177 For  exampl e,  when a vendor  ent er s i nt o a t r ansact i on 

t o sel l  a st andar di zed sof t war e package but  al so agr ees t o 

modi f y t he sof t war e f or  t he cust omer  ( t hus gi v i ng t he sof t war e 

el ement s of  bot h a pr ewr i t t en pr ogr am and a cust om pr ogr am) ,  t he 

sof t war e i ni t i al l y  meet s t he admi ni st r at i ve r ul e' s def i ni t i on of  

a cust om pr ogr am.   Then t he f act or s set  f or t h i n t he r ul e' s 

second sent ence must  be exami ned t o det er mi ne whet her ,  under  t he 

t ot al i t y of  t he c i r cumst ances,  t he pr ogr am i s a t ax- f r ee 

" cust om"  pr ogr am accommodat i ng t he speci al  pr ocessi ng needs of  

t he cust omer .   The second sent ence,  however ,  does not  come i nt o 

pl ay when t he pr ogr am obvi ousl y i s excl uded f r om t he def i ni t i on 

of  a cust om pr ogr am under  t he f i r st  sent ence.       

¶178 The r ul e' s f i r st  sent ence def i ni ng " cust om pr ogr ams"  

c l ear l y pr ovi des t he r ul e' s bot t om l i ne.   Put  anot her  way,  

al t hough t he appl i cat i on of  t he r ul e need not  end wi t h t he f i r st  

sent ence i n ever y case,  i t  does begi n wi t h i t .   The di ssent  

exami nes and appl i es bot h t he f i r st  and second sent ences of  t he 

r ul e.   The maj or i t y opi ni on er r oneousl y at t ends onl y t o t he 

second sent ence and ent i r el y i gnor es t he f i r st  i n deci di ng t he 

i nst ant  case.    

¶179 I  coul d end t he di ssent  r i ght  her e.   The pl ai n 

l anguage of  t he f i r st  sent ence of  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e)  l eaves no doubt  t hat  t he pr esent  case must  be 

r esol ved i n f avor  of  t he Depar t ment  of  Revenue.   I  shal l ,  

however ,  pr oceed t o t he admi ni s t r at i ve r ul e' s second sent ence 

and t o t he l i s t  of  seven f act or s enumer at ed wi t hi n t he r ul e' s 

t ext .   The r ul e' s second sent ence and enumer at ed f act or s  

r ei nf or ce t he r ul e' s f i r st  sent ence def i ni ng " cust om pr ogr ams. "    
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¶180 The si xt h enumer at ed f act or ,  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( e) 6. ,  shows t hat  t he R/ 3 syst em cannot  be a cust om 

comput er  pr ogr am.   The si xt h f act or  st at es t hat  " [ c] ust om 

pr ogr ams do not  i ncl ude basi c oper at i onal  pr ogr ams or  pr ewr i t t en 

pr ogr ams. "   No one ar gues t hat  t he R/ 3 Syst em i s a basi c  

oper at i onal  pr ogr am.   Rat her  t he di sput e i s whet her  i t  i s  a 

pr ewr i t t en pr ogr am.   Pr ewr i t t en pr ogr ams ar e def i ned i n Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( k)  as " pr ogr ams pr epar ed,  hel d or  

exi st i ng f or  gener al  use nor mal l y f or  mor e t han one cust omer . " 45  

Fur t her mor e,  § Tax 11. 71( 1) ( m)  st at es t hat  a pr ewr i t t en pr ogr am 

f or  pur poses of  § 11. 71 i s ei t her  a pr ewr i t t en or  cust om 

pr ogr am.    

¶181 The l anguage of  Wi s.  Admi n.  Code § 11. 71( 1) ( e) 6.  and 

( m)  make cl ear  t hat  i f  t he R/ 3 Syst em i s a " pr ewr i t t en pr ogr am, "  

i t  cannot  qual i f y as a cust om comput er  pr ogr am.   The Tax Appeal s  

Commi ssi on under st ood t hat  t he r ul e' s s i xt h f act or  has t hi s 

meani ng,  st at i ng t hat  f act or  s i x " i s as much a vet o as a 

f act or " 46 and t hat  " [ t ] hi s case hi nges on whet her  t he R/ 3 Syst em 

i s a pr ewr i t t en pr ogr am. " 47  The Commi ssi on' s pr oper  

                                                 
45 Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k) .  

46 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 855 ( WTAC 2003) .  

St r angel y,  t he maj or i t y opi ni on does not  appear  t o def er  t o 
t he Commi ssi on' s concl usi on t hat  f act or  6 f unct i ons as a vet o.   
The maj or i t y opi ni on det er mi nes,  i n cont r adi ct i on t o t he 
Commi ssi on,  t hat  f act or  6 cannot  al one be di sposi t i ve of  t he 
quest i on whet her  a comput er  pr ogr am i s cust om.   See maj or i t y 
op. ,  ¶92.    

47 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 855 ( WTAC 2003) .    
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i nt er pr et at i on of  t he pl ai n l anguage of  § Tax 11. 71( 1) ( e) 6.  as a 

vet o i s f ur t her  suppor t ed by Wi s.  Admi n.  Code Tax § 11. 71( 1) ( m) ,  

whi ch pr ovi des t hat  f or  pur poses of  § Tax 11. 71,  " a pr ogr am i s 

ei t her  a pr ewr i t t en pr ogr am or  a cust om pr ogr am, "  not  bot h.   

¶182 Al t hough concedi ng t hat  t he R/ 3 Syst em i s " exi st i ng 

r at her  t han cr eat ed" 48 and i s l eased i n i dent i cal  f or m t o a l ar ge 

number  of  cust omer s,  t he Tax Appeal s Commi ssi on and t he maj or i t y 

opi ni on shocki ngl y concl ude,  cont r ar y t o t he ver y wor ds of  t he 

r ul e,  t hat  t he R/ 3 Syst em does not  exi st  f or  gener al  use by mor e 

t han one cust omer .  

¶183 The Tax Appeal s Commi ssi on r eaches t hi s concl usi on i n 

di sobedi ence of  t he pl ai n l anguage of  t he admi ni st r at i ve r ul e,  

expl ai ni ng t hat  t he onl y " use"  of  t he R/ 3 Syst em was i t s use 

af t er  ext ensi ve post - sal e modi f i cat i on had cust omi zed t he 

sof t war e t o Menasha Cor por at i on' s par t i cul ar  bus i ness needs.   As 

t he maj or i t y opi ni on st at es,  t he Tax Appeal s Commi ssi on r easons 

t hat  t he R/ 3 Syst em does not  exi st  f or  gener al  use because t he 

sof t war e i s " usel ess unt i l  modi f i ed. " 49 

¶184 Accor di ng t o t he Tax Appeal s Commi ssi on,  " [ t ] he 

di st i nct i on bet ween cust om and pr ewr i t t en pr ogr ams hi nges on t he 

amount  of  ef f or t  necessar y t o get  t he sof t war e oper at i onal  f or  a 

par t i cul ar  cust omer ' s needs. " 50 

                                                 
48 Maj or i t y op. ,  ¶88.    

49 I d. ,  ¶89.    

50 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 856 ( WTAC 2003) .   The Tax Appeal s Commi ssi on deci ded t hat  
" [ t ] he i ssue i s  not  whet her  t he end r esul t  i s  a pr ogr am t hat  
pr ovi des st andar d busi ness appl i cat i on,  but  r at her  t he obst acl es 
one must  over come t o get  t o appl y t he sof t war e. "   I d.  at  32, 855.  
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¶185 Put  anot her  way,  t he Tax Appeal s Commi ssi on concl udes 

t hat  SAP' s sophi st i cat ed busi ness cust omer s pay mi l l i ons of  

dol l ar s t o acqui r e sof t war e t hat  has no use and i s usel ess i n 

t he f or m pur chased.   Nonsense!   Menasha Cor por at i on pai d $5 

mi l l i on f or  sof t war e t hat  i t  knew had a use and t hat  i t  knew 

woul d be usef ul  t o i t :  Menasha used,  and pai d a l ot  of  money t o 

use,  t he R/ 3 Syst em as a r udi ment ar y busi ness and account i ng 

sof t war e syst em t hat  advanced Menasha Cor por at i on' s abi l i t y  t o 

bui l d i t s own busi ness and account i ng sof t war e syst em t hat  met  

Menasha' s Cor por at i on' s par t i cul ar  needs.  

¶186  The Tax Appeal s Commi ssi on' s deci s i on r est s on 

conver t i ng t he wor ds " exi st i ng f or  gener al  use"  i n t he 

admi ni st r at i ve r ul e' s def i ni t i on of  pr ewr i t t en pr ogr am t o t he 

wor ds " r eady f or  use of f - t he- shel f "  wi t hout  any modi f i cat i on51  

I t  i s  unr easonabl e t o i nt er pr et  t he wor ds " exi st i ng f or  gener al  

use"  as " r eady f or  use of f - t he- shel f "  wi t hout  any modi f i cat i on.   

Reasonabl y const r ued,  t he wor ds " exi st i ng f or  gener al  use"  mean 

j ust  what  t hey say:  t hat  t he pr ogr am exi st s ( as opposed t o a 

pr ogr am t hat  must  be cr eat ed at  t he cust omer ' s or der )  and i s 

sui t abl e f or  gener al  use ( as opposed t o t he speci al  use of  one 

cust omer ) .   The t ext  of  t he admi ni st r at i ve r ul e says not hi ng 

about  whet her  a pr ogr am i s " r eady f or  use of f - t he- shel f "  wi t hout  

any modi f i cat i on.     

¶187 The R/ 3 Syst em t hat  SAP l eased t o Menasha cl ear l y 

f al l s  wi t hi n t he admi ni st r at i ve r ul e' s def i ni t i on of  pr ewr i t t en 

pr ogr am.   Because f act or  s i x ( and ( 1) ( m) )  act  as a " vet o, "  

                                                 
51 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  

32, 855 ( WTAC 2003) .  
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r ender i ng pr ewr i t t en pr ogr ams and cust om pr ogr ams mut ual l y 

excl usi ve,  t he R/ 3 Syst em cannot  be a cust om pr ogr am under  Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( e) .  

¶188 The Tax Appeal s Commi ssi on concl uded t hat  al t hough 

" SAP admi t t ed t hat  t he R/ 3 sof t war e i s pr ewr i t t en and subj ect  t o 

t he sal es and use t ax, "  and al t hough SAP " backed up"  t hi s 

admi ssi on by payi ng t axes on past  sal es of  t he R/ 3 sof t war e and 

agr eei ng t o col l ect  sal es and use t axes on f ut ur e sal es,  SAP' s 

admi ssi on and act i ons have " no val ue"  i n t he i nst ant  case and 

ar e not  " pr obat i ve. " 52  The Tax Appeal s Commi ssi on' s posi t i on 

t hat  SAP' s admi ssi on and act i ons have no val ue and ar e not  

pr obat i ve i s not  r easonabl e.   How can t he sel l er ' s agr eement  

t hat  i t s  own sof t war e i s t axabl e as " pr ewr i t t en"  sof t war e be 

wi t hout  any pr obat i ve val ue?    

¶189 I n sum,  t he Tax Appeal s Commi ssi on' s i nt er pr et at i on 

and appl i cat i on of  t he admi ni s t r at i ve r ul e' s s i xt h f act or  i s 

unconvi nci ng f or  sever al  r easons.    

¶190 Fi r st ,  not hi ng i n t he wor ds of  t he admi ni st r at i ve r ul e 

suppor t s t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( e) 6.  changi ng t he wor ds " gener al  use"  

t o r ead " r eady f or  use of f - t he- shel f "  wi t hout  any modi f i cat i on.   

The wor ds " r eady f or  use of f - t he- shel f "  wi t hout  any modi f i cat i on 

ar e conspi cuousl y absent  f r om t he t ext  of  Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( k) .   The admi ni st r at i ve r ul e' s t ext  does not  r equi r e 

t hat  t he " use"  of  a pr ewr i t t en pr ogr am must  be use of  t he 

pr ogr am of f  t he shel f  and wi t hout  modi f i cat i on.   

                                                 
52 I d.  at  32, 854.    
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¶191 Second,  t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  

" pr ewr i t t en pr ogr am"  i n Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k)  as 

r eady f or  use of f  t he shel f  wi t hout  any modi f i cat i on i s not  onl y  

cont r ar y t o t he wor ds of  t he r ul e but  al so cont r avenes t he 

hi st or y of  t he admi ni st r at i ve r ul e. 53  The hi st or y behi nd t he 

r ul e shows t hat  t he maj or i t y opi ni on r ewr i t es t he t ext  of  Wi s.  

Admi n.  Code § Tax 11. 71( 1) ( k)  t o i ncl ude t he ver y l anguage t hat  

t he Depar t ment  of  Revenue expr essl y r ef used t o put  i n t he r ul e 

at  t he t i me of  t he r ul e' s pr omul gat i on.   

¶192 The comput er  i ndust r y appar ent l y l obbi ed t he 

Depar t ment  dur i ng t he pr omul gat i on of  Wi s.  Admi n.  Code § Tax 

11. 71 t o def i ne " pr ewr i t t en pr ogr ams"  as pr ogr ams t hat  ar e r eady 

f or  use of f  t he shel f .   When t he Depar t ment  was pr epar i ng t he 

def i ni t i on of  " pr ewr i t t en pr ogr ams"  i n Wi s.  Admi n.  Code § Tax 

11. 71( 1) ( k) ,  an at t or ney r epr esent i ng t he comput er  i ndust r y ( t he 

ver y same at t or ney,  as i t  happens,  who r epr esent ed Menasha 

                                                 
53 The Depar t ment  of  Revenue pr omul gat ed Wi s.  Admi n.  Code 

§ Tax 11. 71 i n 1986.   361 Wi s.  Admi n.  Reg.  28 ( Jan.  15,  1986) .   
The Depar t ment  amended Wi s.  Admi n.  Code § Tax 11. 71 once,  i n 
1993.   447 Wi s.  Admi n.  Reg.  24 ( Mar .  14,  1993) .   Among ot her  
t hi ngs,  t hi s amendment  added l anguage t o Wi s.  Admi n.  § Tax 
11. 71( 1) ( e) 6.  c l ar i f y i ng t he Depar t ment ' s posi t i on t hat  cust om 
pr ogr ams do not  i ncl ude pr ewr i t t en pr ogr ams.   Under  t he t hen-
exi st i ng st at ut e,  t he Depar t ment  of  Revenue had consi der ed 
" pr ewr i t t en pr ogr ams"  as t axabl e.    

The l egi s l at ur e amended Wi s.  St at .  § 77. 51( 20)  i n 1992 t o 
pr ovi de t hat  " t angi bl e per sonal  pr oper t y"  i ncl udes " comput er  
pr ogr ams except  cust om comput er  pr ogr ams. "   1991 Wi s.  Act  269.   
Accor di ng t o a Depar t ment  of  Revenue memo i ncl uded i n t he 
dr af t i ng f i l e f or  t he 1992 amendment ,  t he obj ect  of  t hi s 
amendment  was t o adopt  t he Depar t ment ' s i nt er pr et at i on of  
comput er  pr ogr ams ( except  cust om comput er  pr ogr ams)  as t angi bl e 
per sonal  pr oper t y.   Dr af t i ng Fi l e,  1991 Wi s.  Act  269,  
Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.  
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Cor por at i on bef or e t he Tax Appeal s Commi ssi on i n t he pr esent  

case)  l obbi ed t he Depar t ment  t o def i ne " pr ewr i t t en pr ogr ams"  as 

pr ogr ams i nt ended f or  gener al  use " and mass di st r i but i on as 

pr epackaged r eady- t o- use pr ogr ams"  ( emphasi s added) . 54   

¶193 The Depar t ment  expr essl y deni ed t he at t or ney' s 

r equest ,  st at i ng t hat  i t  woul d st i ck wi t h " t he pr ewr i t t en 

pr ogr am def i ni t i on we or i gi nal l y used. "      

¶194 The Depar t ment ' s r ef usal  t o def i ne " pr ewr i t t en 

pr ogr ams"  as " pr epackaged r eady- t o- use pr ogr ams"  st emmed f r om 

i t s l ongst andi ng posi t i on t hat  pr ewr i t t en pr ogr ams need not  be 

r eady f or  use of f - t he- shel f .   I n t wo " t echni cal  i nf or mat i on 

memor anda"  dat ed Apr i l  2,  1976,  and August  7,  1978,  t he 

Depar t ment  of  Revenue def i ned t he t er m " pr ewr i t t en ( canned)  

pr ogr ams"  as " pr ogr ams pr epar ed,  hel d or  exi st i ng f or  gener al  or  

r epeat ed use,  i ncl udi ng pr ogr ams devel oped f or  i n- house use and 

subsequent l y hel d or  of f er ed f or  sal e or  l ease. " 55  The t echni cal  

                                                 
54 The r ecor d cont ai ns a l et t er  t hat  t he Depar t ment  of  

Revenue sent  t o t he at t or ney i n r esponse t o hi s r equest .     

55 DOR Tech.  I nf o.  Mem.  38. 4 ( Aug.  7,  1978) ;  DOR Tech.  I nf o.  
Mem.  38. 1 ( Apr .  2,  1976) .     

Thi s def i ni t i on of  " pr ewr i t t en ( canned)  pr ogr ams"  i s near l y 
i dent i cal  t o t he def i ni t i on of  " pr ewr i t t en pr ogr ams"  now set  
f or t h i n t he t ext  of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k) .     

Al t hough t he Depar t ment  of  Revenue' s t echni cal  i nf or mat i on 
memor anda ar e not  bi ndi ng upon t he Depar t ment ,  t he Depar t ment  
may be equi t abl y est opped f r om col l ect i ng t axes i n a manner  
i nconsi st ent  wi t h t he posi t i ons set  f or t h i n i t s t echni cal  
i nf or mat i on memor anda.   See DOR v.  Fami l y Hosp. ,  I nc. ,  105 
Wi s.  2d 250,  255- 56,  313 N. W. 2d 828 ( 1982)  ( hol di ng t hat  t he 
Depar t ment  was equi t abl y est opped f r om col l ect i ng a cer t ai n t ax 
f r om t he def endant  hospi t al  when t he hospi t al  had r easonabl y  
r el i ed t o i t s  det r i ment  upon a DOR t echni cal  i nf or mat i on 
memor andum st at i ng t hat  hospi t al s wer e exempt  f r om t he t ax) .  
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i nf or mat i on memor anda el abor at ed upon t hi s def i ni t i on by 

expl ai ni ng t hat  " pr ewr i t t en ( canned)  pr ogr ams"  need not  be r eady 

f or  use of f - t he- shel f .   The memor anda st at ed t hat  " [ i ] n some 

cases [ pr ewr i t t en pr ogr ams]  ar e usabl e as wr i t t en"  but  t hat  " i n 

most  cases i t  i s  necessar y t hat  t he pr ogr am be modi f i ed,  adapt ed 

and t est ed t o meet  t he cust omer ' s par t i cul ar  needs. " 56 

                                                 
56 DOR Tech.  I nf o.  Mem.  38. 4 ( Aug.  7,  1978) ;  DOR Tech.  I nf o.  

Mem.  38. 1 ( Apr .  2,  1976) .      

The Depar t ment  of  Revenue al so r emai ned consi st ent  i n i t s 
posi t i on af t er  pr omul gat i ng Wi s.  Admi n.  Code § Tax 11. 71.   For  
exampl e,  i n a 1992 " t ax r el ease, "  t he Depar t ment  st at ed t hat  
under  Wi s.  St at .  § 77. 51( 20)  ( as amended by 1991 Wi s.  Act  269) ,  
" [ a] ny cust omi zi ng,  ot her  t han changes made by t he vendor  pr i or  
t o sal e or  l i cense,  does not  af f ect  t he t axabi l i t y  of  t he sal e. "   
Wi s.  Tax Bul l .  79,  Oct .  1992,  at  23.   The DOR al so has publ i shed 
one addi t i onal  t ax r el ease,  as wel l  as ei ght  pr i vat e l et t er  
r ul i ngs,  i nt er pr et i ng Wi s.  St at .  § 77. 51( 20)  and Wi s.  Admi n.  
Code § Tax 11. 71 consi st ent l y wi t h t he Depar t ment ' s l ongst andi ng 
posi t i on t hat  t he di st i nct i on bet ween " cust om"  and " pr ewr i t t en"  
pr ogr ams does not  hi nge upon whet her  a pr ogr am i s r eady f or  use 
of f  t he shel f .   See Wi s.  Tax Bul l .  122,  Oct .  2000,  at  42 
( " Modi f i cat i ons made by Cust omer  D or  ot her  t hi r d par t i es,  
subsequent  t o t he i ni t i al  l i cens i ng [ of  a comput er  pr ogr am] ,  do 
not  i mpact  on t he det er mi nat i on of  t axabi l i t y  at  t he t i me of  
sal e. " ) .   See al so Wi s.  Tax Bul l .  111,  Oct .  1998,  at  33- 38 
( Pr i vat e Let t er  Rul i ngs W9831006 & W9832007) ;  Wi s.  Tax Bul l .  
107,  Apr .  1998,  at  31- 33 ( Pr i vat e Let t er  Rul i ng W9810003) ;  Wi s.  
Tax Bul l .  91,  Apr .  1995,  at  33- 37 ( Pr i vat e Let t er  Rul i ng 
W9452010) ;  Wi s.  Tax Bul l .  81,  Apr .  1993,  at  31- 34 ( Pr i vat e 
Let t er  Rul i ngs W9251014 & W9253016) ;  Wi s.  Tax Bul l .  78,  Jul y 
1992,  at  19- 20 ( Pr i vat e Let t er  Rul i ng W9214005) ;  Wi s.  Tax Bul l .  
76,  Apr .  1992,  at  19- 20 ( Pr i vat e Let t er  Rul i ng W9202001) .    

The Wi sconsi n Tax Bul l et i n,  a quar t er l y newsl et t er  t hat  
i ncl udes t he Depar t ment  of  Revenue' s publ i shed t ax r el eases and 
pr i vat e l et t er  r ul i ngs,  i s  avai l abl e at  t he Depar t ment ' s Web 
si t e,  ht t p: / / www. r evenue. wi . gov/ i se/ wt b/ i ndex. ht ml  ( l ast  v i s i t ed 
June 30,  2008) .    
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¶195 Thi r d,  t he Tax Appeal s Commi ssi on' s deci s i on y i el ds 

unr easonabl e and absur d r esul t s.   I n i t s deci s i on t he Commi ssi on 

consi der s t he Menasha Cor por at i on' s seven- year  hi st or y wor ki ng 

wi t h t he R/ 3 Syst em i n det er mi ni ng t hat  t he R/ 3 Syst em was not  a 

pr ewr i t t en pr ogr am because i t  was " usef ul  onl y af t er  a 

s i gni f i cant  i nvest ment  of  r esour ces i n pl anni ng,  t est i ng,  

t r ai ni ng,  enhancement ,  and mai nt enance .  .  .  . " 57  Yet  t he sel l er  

and buyer  need t o det er mi ne t he t axabi l i t y  of  t he t r ansact i on i n 

t he year  t he agr eement  i s compl et ed.   At  t he t i me of  t he 

agr eement ,  t he vendor  and cust omer  may not  know what  f ut ur e 

st eps t he cust omer  may t ake t o cust omi ze t he sof t war e t o i t s own 

needs,  or  how much t he cust omer  may i nvest  r el at i ve t o t he 

pur chase pr i ce.    

¶196 Four t h,  t he Tax Appeal s Commi ssi on' s i nt er pr et at i on of  

Wi s.  Admi n.  Code Tax § ( 1) ( e) 6.  r educes t he f act or  t o mer e 

sur pl usage.   Thus t he Tax Appeal s Commi ss i on bases i t s  

i nt er pr et at i on of  f act or  s i x l ar gel y on t he r ul e' s f i r st  f our  

f act or s,  each of  whi ch ( accor di ng t o t he Commi ss i on)  " hi nges on 

t he degr ee t o whi ch t he sof t war e i s r eady f or  use of f - t he-

shel f . " 58  Why concl ude t hat  f act or  s i x seeks t o measur e t he same 

at t r i but es of  t he sof t war e pr ogr am t hat  t he ot her  f act or s 

                                                                                                                                                             
Under  Wi s.  St at .  § 73. 035,  t he DOR may i ssue and publ i sh a 

pr i vat e l et t er  r ul i ng i n r esponse t o a r equest  f or  a r ul i ng 
about  f act s r el at i ng t o a t ax t hat  t he DOR admi ni st er s.   A 
pr i vat e l et t er  r ul i ng does not  bi nd t he r equest er  and may not  be 
appeal ed.   Wi s.  St at .  § 73. 035( 2) .  

57 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  
32, 856 ( WTAC 2003) .   

58 I d.  at  32, 855.   See al so i d.  at  32, 856.  
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measur e?  The pl ai n l anguage of  enumer at ed f act or  s i x does not  

r ef er  t o t he ot her  f i ve pr ecedi ng f act or s.   Each f act or  i n t he 

def i ni t i on of  " cust om pr ogr am"  i s i ndependent  of  t he ot her s,  and 

each must  be i nt er pr et ed i ndi v i dual l y based on t he pl ai n 

l anguage of  t he r ul e.    

¶197 Fact or  s i x st at es s i mpl y t hat  " cust om pr ogr am"  does 

not  i ncl ude a pr ewr i t t en pr ogr am.   The ot her  enumer at ed f act or s  

do not  i nf l uence t he pl ai n l anguage of  enumer at ed f act or  s i x.   

By i nt er pr et i ng f act or  s i x t o mean not hi ng mor e t han t he 

combi ned meani ng t he f i r st  f our  f act or s,  t he Tax Appeal s  

Commi ssi on r educed f act or  s i x t o sur pl usage.   

¶198 Agai n,  I  coul d end t he di ssent  her e.   Li ke t he f i r st  

sent ence of  Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  def i ni ng " cust om 

pr ogr ams, "  t he r ul e' s def i ni t i on of  " pr ewr i t t en pr ogr ams"  and 

t he vet o pr ovi s i on i n t he r ul e' s s i xt h f act or  c l ear l y 

demonst r at e t hat  t he R/ 3 Syst em i s not  a cust om pr ogr am.   

Never t hel ess,  I  wi l l  addr ess t wo ot her  er r or s i n t he Tax Appeal s 

Commi ssi on' s deci s i on t hat  r ender  t he deci s i on i n conf l i c t  wi t h 

t he pl ai n t ext  of  t he admi ni st r at i ve r ul e.  

¶199 The Tax Appeal s Commi ssi on er r s i n i nt er pr et i ng 

enumer at ed f act or  t wo,  whi ch has t wo par t s:  ( 1)  " [ w] het her  t he 

pr ogr am i s l oaded i nt o t he cust omer ' s comput er  by t he vendor "  

and ( 2)  " t he ext ent  t o whi ch t he i nst al l ed pr ogr am must  be 

t est ed agai nst  t he pr ogr am' s speci f i cat i ons. " 59   

¶200 Wi t h r egar d t o t he f i r st  par t ,  t he Tax Appeal s 

Commi ssi on f ound t hat  " t he f act  t hat  a f or mer  SAP empl oyee 

                                                 
59 Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) 2.    
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l oaded t he [ R/ 3]  sof t war e wei ghs i n f avor  of  a f i ndi ng t hat  t he 

sof t war e at  i ssue i s cust om sof t war e. " 60  The Commi ssi on' s 

f i ndi ng i gnor es t he pl ai n l anguage of  t he r ul e,  whi ch r equi r es 

t hat  t he pr ogr am i s l oaded " by t he vendor "  ( emphasi s added) .   A 

f or mer  empl oyee of  t he vendor  i s not  t he vendor .    

¶201 The l anguage of  t he r ul e i s c l ear ,  and t he Tax Appeal s 

Commi ssi on' s i nt er pr et at i on and appl i cat i on of  f act or  t wo i s 

i nconsi st ent  wi t h t he l anguage of  t he admi ni st r at i ve r ul e.   The 

Commi ssi on di d not  appl y t he " by t he vendor "  l anguage l i t er al l y.   

The Commi ssi on' s i nt er pr et at i on i s unr easonabl e.  

¶202 Fi nal l y,  t he Tax Appeal s Commi ssi on does not  account  

f or  t he sevent h f act or .   The sevent h f act or  st at es,  " I f  an 

exi st i ng pr ogr am i s sel ect ed f or  modi f i cat i on,  t her e must  be a 

s i gni f i cant  modi f i cat i on of  t hat  pr ogr am by t he vendor  so t hat  

i t  may be used i n t he cust omer ' s speci f i c  har dwar e and sof t war e 

envi r onment . "   Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) 7.    

¶203 The Tax Appeal s Commi ssi on concl uded t hat  t he 

r ef er ence i n f act or  seven t o " ' exi st i ng pr ogr am'  means an 

' exi st i ng pr ogr am f or  gener al  use'  as t hat  phr ase i s used i n t he 

def i ni t i on of  ' pr ewr i t t en pr ogr ams .  .  .  . ' " 61  The Commi ssi on 

t hen det er mi ned t hat ,  because t he Commi ssi on had al r eady 

concl uded t hat  t he R/ 3 Syst em i s not  a pr ewr i t t en pr ogr am,  " t hi s 

f act or  does not  come i nt o pl ay. " 62  Accor di ng t o t he Tax Appeal s  

                                                 
60 Menasha Cor p.  v .  DOR,  Wi s.  Tax Rpt r .  ( CCH)  400- 719,  at  

32, 855 ( WTAC 2003) .  

61 I d.  at  32, 856.  

62 I d.   
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Commi ssi on,  t he sevent h f act or  comes i nt o pl ay onl y i f  t he 

sof t war e i s pr ewr i t t en.   

¶204 The Tax Appeal s  Commi ssi on' s r easoni ng i s odd.   As 

counsel  f or  Menasha Cor por at i on has expl ai ned,  t he Commi ssi on' s  

deci s i on does not  appl y f act or  seven l i t er al l y. 63  Fur t her mor e,  

t he Commi ssi on' s concl usi on t hat  f act or  seven comes i nt o pl ay 

onl y when a pr ogr am i s pr ewr i t t en i mpl i es t hat  f act or  seven i s 

sur pl usage.   As t he Commi ssi on i t sel f  seemed t o r ecogni ze,  t he 

" vet o"  pr ovi s i on i n f act or  s i x st at es t hat  any pr ogr am whi ch i s 

pr ewr i t t en cannot  be a cust om pr ogr am.   I f  f act or  seven comes 

i nt o pl ay onl y when a pr ogr am i s pr ewr i t t en,  i t  t hus has no 

ef f ect .  

¶205 I n sum,  I  agr ee wi t h t he c i r cui t  cour t .   I  woul d appl y 

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e) ,  ( k) ,  and ( m)  accor di ng t o 

t hei r  c l ear  t ext  and woul d concl ude t hat  t he R/ 3 Syst em t hat  SAP 

l eased t o Menasha i s not  a " cust om pr ogr am"  as t hat  t er m i s 

def i ned i n t he t ext  of  t he r ul e.   I t  i s  undi sput ed t hat  t he R/ 3 

sof t war e t hat  SAP l eased t o Menasha Cor por at i on di d not  

" accommodat e t he speci al  pr ocessi ng needs of  t he cust omer . "   

Rat her ,  t he exact  same package of  70 sof t war e modul es was sol d 

t o t housands of  di f f er ent  cust omer s r egar dl ess of  each 

cust omer ' s i ndi v i dual  pr ocessi ng needs.   The R/ 3 Syst em i s a 

" pr ewr i t t en pr ogr am"  al r eady ex i st i ng f or  gener al  use,  not  a 

pr ogr am cr eat ed or  cust omi zed f or  Menasha' s speci al  use.   

Because t he R/ 3 Syst em was not  cust omi zed,  Menasha Cor por at i on 

                                                 
63 See Fol ey and Lar dner  LLP,  Legal  News:  Feder al  and St at e 

Cont r over sy,  Apr .  2004,  at  6,  avai l abl e at  
ht t p: / / www. f ol ey. com/ publ i cat i ons/ newsl et t er s_ar chi ve. aspx?year _
2004 ( l ast  v i s i t ed June 30,  2008) .  
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had t o ent er  i nt o separ at e ser vi ce cont r act s,  subsequent  t o 

l i censi ng t he sof t war e,  t o cust omi ze t he sof t war e t o meet  

Menasha Cor por at i on' s speci al  pr ocessi ng needs.  

¶206 To r each a r esul t  f avor abl e t o Menasha Cor por at i on,  

t he Tax Appeal s Commi ssi on and t he maj or i t y opi ni on do vi ol ence 

t o t he pl ai n l anguage of  Wi s.  Admi n.  Code Tax 11. 71( 1) .   The Tax 

Appeal s Commi ssi on and maj or i t y  opi ni on r each t hei r  hol di ng i n 

t he onl y way t hey can:  by di sr egar di ng t he def i ni t i on of  " cust om 

pr ogr ams"  set  f or t h i n Wi s.  Admi n.  Code § Tax 11. 71( 1) ( e)  and by 

r ewr i t i ng t he def i ni t i on of  " pr ewr i t t en pr ogr ams"  set  f or t h i n 

Wi s.  Admi n.  Code § Tax 11. 71( 1) ( k) .  

¶207 For  t he r easons set  f or t h,  I  di ssent .  

¶208 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s di ssent .  
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¶209 ANN WALSH BRADLEY,  J.    (dissenting).  Her e' s t he $300 

mi l l i on1 quest i on:  di d t he R/ 3 comput er  pr ogr am " accommodat e t he 

speci al  pr ocessi ng needs"  of  Menasha? That ' s t he quest i on t hat  

t he f i r st  sent ence of  Wi s.  Admi n.  Code § TAX 11. 71( 1) ( e)  

r equi r es t hat  we ask.  The Commi ssi on doesn' t  answer  i t ,  t he 

maj or i t y doesn' t  answer  i t ,  and t he concur r ence doesn' t  answer  

i t .   

¶210 Not  one of  t hem answer s t he quest i on i n t he 

af f i r mat i ve.  They can' t  because t he 70 di sks of  t he R/ 3 syst em 

di d not  accommodat e t he speci al  pr ocessi ng needs of  Menasha.  Not  

one of  t hem answer s t he quest i on i n t he negat i ve.  They can' t  

because doi ng so woul d under mi ne t hei r  concl usi ons.  We t her ef or e 

get  t hr ee separ at e wr i t i ngs,  t ot al i ng mor e t han 100 pages of  

t ext ,  wher e no one addr esses t he ver y f i r st  sent ence of  a r ul e 

t hey pur por t  t o i nt er pr et .   

¶211 I  j oi n t he di ssent  of  Chi ef  Just i ce Abr ahamson.  I  

wr i t e separ at el y,  however ,  t o addr ess t he i ssue of  def er ence and 

t o emphasi ze t he f ai l ur e of  t he Commi ssi on,  t he maj or i t y,  and 

t he concur r ence t o ask and answer  t hi s necessar y quest i on.  

¶212 I n a case wher e t her e ar e di f f er i ng r easonabl e 

i nt er pr et at i ons,  def er ence i s of t en gi ven.  An i nt er pr et at i on i s  

not  r easonabl e,  however ,  i f  i t  i gnor es t he l anguage of  t he r ul e 

or  i f  i t  i s  i nconsi st ent  wi t h t hat  l anguage.  Pf ei f f er  v.  Boar d 

                                                 
1 See Legi s l at i ve Fi scal  Bur eau r evenue and expendi t ur e 

pr oj ect i ons,  Januar y 30,  2007,  4.  Avai l abl e at  
ht t p: / / www. l egi s. st at e. wi . us/ l f b/ Mi sc/ 2007_01_30_r evenue%20est i m
at es. pdf  ( l ast  v i s i t ed June 25,  2008) .  
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of  Regent s of  t he Uni ver si t y of  Wi sconsi n Syst em,  110 

Wi s.  2d 146,  154- 55,  328 N. W. 2d 279 ( 1983) .   

¶213 I nst ead of  i nt er pr et i ng t he l anguage of  Wi s.  Admi n.  

Code § TAX 11. 71( 1) ( e) ,  t he Commi ssi on al t oget her  i gnor ed t he 

f i r st  sent ence of  t he r ul e i t  pur por t ed t o be i nt er pr et i ng.  How 

can we def er  t o an i nt er pr et at i on of  l anguage when no such 

i nt er pr et at i on exi st s? The maj or i t y f ol l ows t he Commi ssi on i n 

f ai l i ng t o pr ovi de any anal ysi s of  t he f i r st  sent ence.     

¶214 As a r esul t  of  i gnor i ng t he f i r st  sent ence of  t he 

r ul e,  t he agency her e has r eached an i nt er pr et at i on t hat  i s 

i nconsi st ent  wi t h t hat  sent ence.  Thi s cour t  gi ves no def er ence 

t o an agency' s i nt er pr et at i on of  a r ul e t hat  i s  i nconsi st ent  

wi t h t he l anguage of  t hat  r ul e.   Pf ei f f er ,  110 Wi s.  2d at  154-

55.  

I  

¶215 The i ssue her e i s t he i nt er pr et at i on of  Wi s.  Admi n.  

Code § TAX 11. 71( 1) ( e) .  The f i r st  par t  of  t he sect i on st at es as 

f ol l ows:   

" Cust om pr ogr ams"  mean ut i l i t y  and appl i cat i on 
sof t war e whi ch accommodat e t he speci al  pr ocessi ng 
needs of  t he cust omer .  The det er mi nat i on of  whet her  a 
pr ogr am i s a cust om pr ogr am shal l  be based upon al l  
t he f act s and ci r cumst ances,  i ncl udi ng t he 
f ol l owi ng .  .  .  .  

( Emphasi s added. )  

¶216 The ver y f i r st  sent ence of  t he r ul e set s f or t h t he 

def i ni t i on of  " cust om pr ogr ams, "  and t he quest i on i n t hi s case 

i s whet her  t he sof t war e her e f i t s  wi t hi n t he def i ni t i on of  a 



No.   2004AP3239. awb 

 

3 
 

" cust om pr ogr am. "  However ,  t he Commi ssi on never  t ur ns i t s 

at t ent i on t o t he def i ni t i on.  

¶217 We gi ve agenci es var yi ng degr ees of  def er ence i n 

i nt er pr et i ng t hei r  own r ul es.  See Dai ml er Chr ysl er  v.  Labor  & 

I ndus.  Revi ew Comm' n,  2007 WI  15,  ¶15,  299 Wi s.  2d 1,  727 

N. W. 2d 311.  The key pr emi se t o t hat  pr i nci pl e i s t hat  t he agency 

act ual l y r ender s an i nt er pr et at i on.  I n t hi s case,  t he Commi ssi on 

i gnor ed t he def i ni ng sent ence.  I t  di d not  even r ender  an 

i nt er pr et at i on of  " cust om pr ogr ams .  .  .  whi ch accommodat e t he 

speci al  pr ocessi ng needs of  t he cust omer . "   

¶218 How can we gi ve def er ence t o a non- exi st ent  

i nt er pr et at i on?  

¶219 The answer ,  of  cour se,  i s t hat  we can' t .   We owe no 

def er ence what soever  t o an agency' s f ai l ur e t o i nt er pr et  a 

def i ni t i on c l ear l y set  f or t h i n t he Wi sconsi n Admi ni st r at i ve 

Code.   

¶220 The concur r ence at t empt s t o c i r cumvent  t hi s pr obl em by 

cl ai mi ng t hat  t he f i r st  sent ence i s mer el y  par t  of  t he 

def i ni t i on of  cust om pr ogr ams.  I t  accuses t he di ssent s of  t aki ng 

" ei ght  wor ds of  a sent ence f r om t he def i ni t i on and sayi ng i t  i s 

t he def i ni t i on. "  Concur r ence,  ¶116 ( emphasi s i n or i gi nal ) .  

I nst ead,  t he concur r ence ar gues t hat  we shoul d gi ve cont r ol l i ng 

wei ght  def er ence t o t he Commi ssi on' s i nt er pr et at i on.  

¶221 Yet  t he concur r ence cont r adi ct s t he Commi ssi on 

out r i ght .  The Commi ssi on expl i c i t l y  det er mi ned t hat  sect i on 

11. 71( 1) ( e)  def i nes " cust om pr ogr ams"  i n i t s f i r st  sent ence.  I n 

i t s deci s i on i n t hi s case,  t he Commi ssi on st at ed:  
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" Sect i on TAX 11. 71( 1) ( e) ( i nt r o)  def i nes cust om 
pr ogr ams as ' ut i l i t y  and appl i cat i on sof t war e whi ch 
accommodat e t he speci al  pr ocessi ng needs of  t he 
cust omer . ' "  ( Emphasi s added. )  

I n ot her  wor ds,  t he Commi ssi on agr ees wi t h t he di ssent s i n t hi s 

r egar d. 2  

¶222 Despi t e t he concur r ence' s pr ot est s t hat  i t  i s  gi v i ng 

def er ence t o t he Commi ssi on,  i t s cent r al  ar gument  over t ur ns t he 

Commi ssi on' s expl i c i t  det er mi nat i on.    

I I  

¶223 Not  onl y does t he Commi ssi on f ai l  t o anal yze t he most  

f undament al  pr ovi s i on i n t he r ul e——t he f i r st  sent ence——i t  

r ender s an i nt er pr et at i on t hat  di r ect l y cont r adi ct s t hat  

unambi guous pr ovi s i on.   

¶224 The Commi ssi on,  as wel l  as t he maj or i t y and t he 

concur r ence,  makes t he mi st ake of  i nt er pr et i ng t he f act or s 

l i s t ed i n sect i on 11. 71( 1) ( e)  as t he onl y t hi ngs t o consi der  

when det er mi ni ng whet her  a comput er  pr ogr am i s cust om.  However ,  

i f  one l ooks at  t he f act or s i n conj unct i on wi t h t he def i ni t i on 

of  " cust om pr ogr ams, "  i t  i s  c l ear  t hat  t he f act or s ar e based on 

                                                 
2 As an expl anat i on f or  why t he Commi ssi on f ai l ed t o anal yze 

t he def i ni t i on of  " cust om pr ogr ams, "  t he concur r ence of f er s a 
st r ai ned i nt er pr et at i on.  I t  sur mi ses t hat  t he use of  " i nt r o"  by 
t he Commi ssi on cl ear l y meant  t hat  t he f i r st  sent ence of  t he r ul e 
i s mer el y " pr ef at or y mat er i al , "  i mpl y i ng t hat  i t  i s  not  t he 
def i ni t i on of  " cust om pr ogr ams. "  Concur r ence,  ¶115 n. 3.  The use 
of  " i nt r o"  car r i es no such i mpl i cat i on.   

As not ed i n Chi ef  Just i ce Abr ahamson' s di ssent ,  t he use of  
" i nt r o"  s i mpl y means t hat  l anguage i s " pr ecedi ng t he r ul e' s 
col on and number ed subuni t s. "  Chi ef  Just i ce Abr ahamson' s 
di ssent ,  ¶167 n.  39;  see Wi sconsi n Bi l l  Dr af t i ng Manual  2007- 08,  
§ 1. 001( 2)  at  9.  The use of  " i nt r o"  cer t ai nl y does not  
cont r adi ct  t he Commi ssi on' s c l ear  st at ement  t hat  t he f i r st  
sent ence def i nes " cust om pr ogr ams. "  
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t he assumpt i on t hat  t he pr ogr am i n quest i on act ual l y meet s t he 

needs of  t he cust omer .  The f act or s must  be exami ned i n or der  t o 

det er mi ne whet her  t he needs met  by t he sof t war e ar e " speci al . "  

¶225 The f act or s oper at e wi t hi n t he pr emi se set  f or t h i n 

t he ver y f i r s t  sent ence of  t he r ul e:  t hat  sof t war e 

" accommodat e[ s]  t he speci al  pr ocessi ng needs of  t he cust omer . "  

They cannot  oper at e t o cont r adi ct  i t . 3 The concur r ence' s c l ai m 

t hat  t he di ssent s r ender  t he r est  of  t he r ul e " sur pl usage"  

mi sses t he mar k.  The di ssent s ar e c l ear :  t he f act or s must  be 

consi der ed,  but  t hey cannot  be depl oyed t o cont r adi ct  t he 

def i ni t i on set  f or t h i n t he f i r st  sent ence of  t he r ul e.  

¶226 I t  i s  undeni abl e t hat  t he R/ 3 syst em pur chased——t he 70 

di sks cont ai ni ng pr ewr i t t en sof t war e——di d not  " accommodat e t he 

speci al  pr ocessi ng needs of  t he cust omer . "  The pr ocessi ng needs 

of  t he cust omer ,  Menasha,  wer e onl y accommodat ed af t er  ot her  

modi f i cat i ons wer e made.  

¶227 Put  anot her  way,  t he Commi ssi on i nt er pr et ed sect i on 

11. 71( 1) ( e)  such t hat  sof t war e whi ch does not  accommodat e t he 

speci al  needs of  t he cust omer  i s a " cust om pr ogr am, "  whi ch i n 

                                                 
3 I n ot her  wor ds,  whet her  t her e was ext ensi ve pr esal e 

consul t at i on and anal ysi s i s a f act or  i n det er mi ni ng whet her  t he 
needs met  by t he sof t war e ar e speci al  t o t he cust omer .  I f  t he 
sof t war e does not  meet  t he cust omer ' s needs ( be t hey speci al  or  
gener al ) ,  t he sof t war e i s not  cust om.  Li kewi se,  whet her  t he 
pr ogr am i s l oaded by t he vendor ,  t he ext ent  of  t r ai ni ng 
r equi r ed,  t he amount  of  mai nt enance suppor t ,  t he cost  of  t he 
syst em,  whet her  t he sof t war e i s a basi c  oper at i onal  or  
pr ewr i t t en pr ogr am,  and whet her  an exi st i ng syst em i s 
s i gni f i cant l y modi f i ed,  go t o t he quest i on of  whet her  any needs 
accommodat ed by t he sof t war e ar e speci al  t o t he cust omer .  See 
Wi s.  Admi n.  Code § TAX 11. 71( 1) ( e) 1- 7.  
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t ur n i s def i ned as sof t war e t hat  does accommodat e t he speci al  

needs of  t he cust omer .  " Does not  accommodat e"  i s t he opposi t e of  

" does accommodat e. "  

¶228 The Commi ssi on' s i nt er pr et at i on l ed i t  t o a concl usi on 

t hat  sof t war e whi ch does not  accommodat e t he speci al  pr ocessi ng 

needs of  t he cust omer  i s " cust om. "  Such an i nt er pr et at i on i s 

t hus i nconsi st ent  wi t h t he pl ai n wor ds of  t he r ul e.  Because 

t hat ' s what  t he Commi ssi on' s i nt er pr et at i on has done,  we owe i t  

no def er ence.   

¶229 Li ke t he Commi ssi on and t he concur r ence,  t he maj or i t y  

ut t er l y i gnor es t he f i r st  sent ence of  r ul e.  I t  does not  pr ovi de 

a s i ngl e wor d expl ai ni ng how i t s concl usi on compor t s wi t h t he 

r equi r ement  t hat  cust om pr ogr ams " accommodat e t he speci al  

pr ocessi ng needs of  t he cust omer . "   

¶230 The cl osest  t he maj or i t y comes t o such an anal ys i s i s 

i t s st at ement  t hat  " t he r ul e does not  end wi t h t he f i r st  

sent ence. "  Maj or i t y op. ,  ¶106.  I  agr ee——but  i t  most  assur edl y 

begi ns t her e.    

¶231 Because i t s anal ysi s i gnor es t he f i r st  sent ence and 

r ender s an i nt er pr et at i on i nconsi st ent  wi t h t he l anguage of  t he 

r ul e,  we owe no def er ence t o t he Commi ssi on' s i nt er pr et at i on.  I  

t her ef or e r espect f ul l y di ssent .   

¶232 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s di ssent .    
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